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OF THE 


LEGISLATIVE ASSEMBLY 


OF THE 


TERRITORY OF WASHINGTON, 


Enacted at the Nineteenth Session, which was begun and held 
at the City of Olympia, the capital of said Territory, on 
Monday, the sixth day of October, A. D. 1873, and was 
adjourned without day, on Friday, the 14th day of Novem- 
ber, A. D. 1873. 


Erisa P. Ferry, Governor, Wittiam McLane, Presi- 
dent of the Council. N. T. Caton, Speaker of the House of 
Representatives. 


AN ACT 


. % 
TO REGULATE THE PRACTICE AND PROCEEDINGS IN CIVIL ACTIONS, 


CHAPTER I. 
OF THE FORM OF CIVIL ACTIONS AND OF THE PARTIES THERETO, 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the common law of England, 
so far as itis not repugnant to, or inconsistent with the consti- 
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tution and laws of the United States and the organic act and 
laws of Washington Territory, shall be the rule of decision in 
all the courts of this Territory. 


Sec. 2. There shall be in this Territory hereafter but one 
forin of action for the enforcement or protection of private rights 
and the rediess of private wrongs, which shall be called a civil 


. 


action. 


Sec. 3. The party commencing the action shall be known 
as the plaintiff, and the opposite party the defendant. 


Sec. 4. Every action shall be prosecuted in the name of 
the real party in interest, except as is otherwise provided by law ; 
but in all cases where the action is breught by an assignee, the 
same defense may be set up as could be done were the suit brought 
in the name of the original party for the use of the assignee, ex- 
cept in cases where the action is upon a negotiable prommissory 
note or bill of exchange transferred in good faith and upon goad 
consideration before due. 


Sec. 5. An executor or administrator, or guardian of a 
minor or lunatic, a trustee of an express trust, or a persou 
authorized by statute, may sue without joining the person for 
whose benefit the suit is prosecuted. A trustee of an express 
trust, within the meaning of this section, shall be construed to 
include a person with whom or in whose name a contract is made 
for the benefit of another. 


Sec. 6. Whena married woman is a party, her husband 
shall be joined with her, except that when the action concerns 
her separate property or estate, or when the action is between 
herself and her husband, she may sue or be sued-alone. If the 
“husband and wife are sued together, the wife may defend ‘for 
her own right. In no case shall it be necessary for said wife to 
prosecute or defend by guardian or next friend. 


Sec. 7. Husbaud and wife may join in all causes of action 
arising from injuries to the person or character of either or both 
of them, or from injuries to the property of either or both of 
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them, or arising out of any contract in favor of either or both 
of them. 

Sec, 8. The widow, or widow and her children, or child or 
children if no widow, of a man killed in a duel, shall have a 
right of action against the person killing him, and against tiie 
seconds, and all aiders and abettors, and shall recover such a sum 
as to the jury shall seem reasonable. 

Sec, 9. A father, or in case of the death or desertion of his 
family, the mother may maintain an action as plaintiff for the 
injury or death of a child, and a guardian for the injury or death 
of his ward. 

Sec. 10. A father, or in case of his death or desertion of 
his family, the mother may maintain an action as plaintiff for 
the seduction of a daughter, and the guardian for the seduction 
of a ward, though the daughter or ward be not living with or in 
the service of the plaintiff at the time of the seduction or after- 
wards, and there be no loss of service. 


Sec. 11. An unmarried female over twenty-one years of 
age may maintain an action as plaintiff for her own seduction, 
und recover therein such damages as may be assessed in her favor; 
but the prosecution of an action to judgment by the father, 
mother or guardian, as prescribed in the preceding section, shall 
he a bar to an action by such unmarried female. 


Sec. 12. When an infant isa party, he shall appear by 
guardian, or if he has no guardian, or in the opinion of the court 
the guardian is an improper person, the court shall appoint one 
to act. 


Sec. 13. ‘The guardian shall be appointed as follows: 

1. When the infant is plaintiff, upon the application of the ` 

infant if he be of the age of fourteen years, or if under that age, 
upon the application of a relative or friend of the infant. 


2. When the infant is defendant, upon the application of the 
infant if he be of the age of fourteen years, and apply on the first 
day of the return term ; if he be under the age of fourteen, or 
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neglect to apply, then upon the application of any other party to 
the action, or of a relative or friend of the infant. 


Sec. 14. All persons interested in the cause of action, or 
necessary to the complete determination of the question involved, 
shall, unless otherwise provided by law, be joined as plaintiffs 
when their interest is in common with the party making the 
complaint, and as defendants when their interest is adverse to 
the plaintiff: Provided, That where good cause exists, which 
shall be made to appear in the complaint, why a party who should 
be a plaintiff cannot, from a want of consent on his part or 
otherwise, be made such complainant, he shall be made a defend- 
ant. 


Sec. 15. When the question is one of common or general 
interest to many persons, or where the parties are numerous and 
it is impracticable to bring them all before the court, one or 
more may sue or defend for the benefit of the whole. 


Sec. 16. Persons severally liable upon the same obligation 
or instrument, including the parties to bills of exchange and 
promissory notes, may all or any of them be included in the 
same action, at the option of the plaintiff. 


Sec. 17. No action shall abate by the death, marriage or 
other disability of the party, or by the transfer of any interest 
therein, if the cause of action survive or continue; but the court 
may at any time within one year thereafter, on motion, allow the 
action to be continued by or against his representatives or suc- 
cessors in interest. 


Sec. 18. No action for a personal injury to any person 
occasioning his death shall abate, nor shall such right of action 
determine by reason of such death if he have a wife and child 
living, but such action may be prosecuted, or commenced and 
prosecuted in favor of such wife, or in favor of the wife and 
children, or if no wife, in favor of such child or children. 

Szc. 19. In any action brought for the recovery of the 
purchase money against any person holding a contract for the 
purchase of lands, the party bound to perform the contract, if not 
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the plaintiff, may be made a party, and the court in a final judg- 
ment may order the interest of purchaser to be sold or trans- 
ferred to the plaintiff upon such terms as may be just, and may 
also order a specific performance of the contract in favor of the 
complainant, or the purchaser, in case a sale be ordered. 


Sec. 20. The court may determine any controversy be- 
tween parties before it when it can be done without prejudice to 
the rights of others, or by saving their rights; but when a com- 
plete determination of the controversy cannot be had without the 
presence of other parties, the court shall cause them to be 
brought in. 

Sec. 21. When a new party is introduced into an action 
as a representative or successor of a former party, such new party 
is entitled to the same notice, to be given in the same manner as 
required for defendants in the commencement of an action. 


Sec. 22. A defendant against whom an action is pending 
upon a contract or for specific real or personal property, at any 
time before answer, upon affidavit that a person not a party to 
the action, and without collusion with him, makes against him 
a demand for the same debt or property, upon due notice to such 
person and the adverse party, may apply to the court for an 
order to substitute such person in his place, and discharge him 
from liability to either party on his depositing in court the 
amount of the debt, or delivering the property or its value to 
such person as the court may direct ; and the court may in its 
discretion make the order. 


Sec. 23. Any person shall be entitled to intervene in an 
action who has an interest in the final determination thereof. 
An intervention takes place when a third person is permitted tq 
become a party to an action between other persons, either by 
joining the plaintiff in claiming what is sought by the com- 
plaint, or by uniting with the defendant in resisting the claims 
of the plaintiff, or by demanding anything adversely to both the 
plaintiff and defendant. 


Sec. 24. The intervention shall be by petition or complaint 
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filed in the court in which the action is pending, and must set 
forth the grounds on which it is based, and a copy thereof be 
served upon the party or parties against whom anything is de- 
manded, who shall thereupon be required to answer it as if it 
were an original complaint in the action. The court shall deter- 
mine upon the intervention at the same time the action is deci- 
ded, and if the claim of the party intervening is not sustained, 
he shall pay all costs incurred by the intervention: Provided, 
That no intervention shall be cause for delay in the trial of an 
action between the original parties thereto beyond the term to 
which the action is brought. 


CHAPTER II. 
LIMITATION OF ACTIONS. 


Sec. 25. Actions can only be commenced within the peri- 
ods herein prescribed after the cause of action shall have accrued, 
except when in special cases a different limitation is prescribed 
by statute ; but in the district court the objection that the action 
was not commenced within the time limited, can only be taken 
by answer. 

Sec. 26. The period prescribed in the preceding section 
for the commencement of actions shall he as follows : 

Within twenty years : 

1. Actions for the recovery of real property, or for the recov- 
ery of the possession thereof; and no action shall be maintained 
for such recovery unless it appear that the plaintiff, his ancestor, 
predecessor or grantor was scized or possessed of the premises in 
question within twenty years before the commencement of the 
action. 

Sec. 27. Within six years: 

l. An action upon a judgment or decree of any court of the 
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United States, or of any State or Territory within the United 
States. 


2. An action upon a contract in writing, or liability express 
or implied arising out of a written agreement. 

3. Anaction for the rents and profits or for the use and occu- 
pation of real estate. 


Sec. 28. Within three years: 


1. An action for waste or trespass upon real property. 

2. An action for taking, detaining or injuring personal prop- 
erty, including an action for the specific recovery thereof, or for 
any other injury to the person or rights of another not herein- 
after enumerated. 

3. An action upon a contract or liability express or implied 
which is not in writing and does not arise out of any written in- 
strument. 

4. An action for relief upon the ground of fraud, the cause 
of action in such case not to be deemed to have accrued until the 
discovery by the aggrieved party of the facts constituting the 
fraud. 

5. An action against a sheriff, coroner or constable upon a 
liability incurred by the doing of an act in his official capacity 
and in virtue of his office, or by the omission of an official duty, 
including the non-payment of money collected upon an execu- 
tion ; but this section shall not apply to action for an escape. 

6. An action upon a statute for penalty or forfeiture, where 
an action is given to the party aggrieved, or to such party and 
the Territory, except when the statute imposing it prescribed a 
different limitation, and for seduction and breach of marriage 
contract. 

Sec, 29. Within two years : 

1. An action for libel, slander, assault, assault and battery 
and false imprisonment. 

2. An action upon a statute for a forfeiture or penalty to the 
Territory. 

Sec. 30. Within one year: 
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1. Anaction against a sheriff or other officer for the escape 
of a prisoner arrested or imprisoned on civil process. 


Sec. 31. An action upon a statute for a penalty given in 
whole or in part to the person who will prosecute for the same. 
shall be commenced within one year after the commission of the 
offense, and if the action be not commenced within one year by 
a private party, it may be commenced within two years thereaf- 
ter in behalf of the Territory by the prosecuting attorney of the 
district in which the county is situated where the offense was 
committed. 

Sec. 32. An action for relief not hereinbefore provided for, 
shall be commenced within two years after the cause of action 
shall have accrued. l ; 

Sec. 33. In an action brought to recover a balance due 
upon a mutual, open and current account where there have been 
reciprocal demands between the parties, the cause of action shall 
be deemed to have accrued from the time of the last item proved 
in the account on either side, but whenever a period of more 
than one year shall have elapsed between any of a series of 
items or demands, they are not to be deemed such an account. 


Sec. 34. The limitations prescribed in this act shall apply 
to actions brought in the name of the Territory, or any county 
or other public corporation therein, or for its benefit, in the same 
manner as to actions by private parties. 


Sec. 35. An action shall be deemed commenced as to 
each defendant when the complaint is filed. 


Sec. 36. An attempt to commence an action shall be 
deemed equivalent to the commencement thereof, within the 
meaning of this chapter, when the complaint is filed. 


Sec. 37. If when the cause of action shall accrue against 
any person who shall be out of the Territory or concealed therein, 
such astion my be commenced within the terms herein respect- 
tively limited after the return of such person into the Territory, 
or the time of such concealment; and if after such cause of 
action shall have accrue l, such person shall depart from and 
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reside out of this Territory or conceal himself, the time of his 
absence or concealment shall not be deemed or taken as any 
part of the time limited for the commencement of such action. 


Sec, 38. If a person entitled to bring an action mentioned 
in this chapter, except for a penalty or forfeiture, or against a 
sheriff or other officer, for an escape, be at the time the cause of 
action accrucd either within the age of twenty-one years, or in- 
sane, or imprisoned on a criminal charge, or in execution under 
the sentence of a court for a term less than his natural life, the 
time of such disability shall not be a part of the time limited 
for the commencement of action. 


Sec. 39. If a person entitled to bring an action die before 
the expiration of the time limited for the commencement there- 
of, and the cause of action survive, an action may be commenced 
by his representatives after the expiration of the time and within 
one year from his death. If a person against whom an action 
may be Lrought die before the expiration of the time limited for 
the commencement thereof and the cause of action survives, an 
action may be commenced against his representatives after the 
expiration of that time and within one year after the issuing of 
letters testamentary or of administration. 


Sec. 40. When a person shall be an aliea subject or a cit- 
izen of a country at war with the United States, the time of the 
continuance of the war shall not be a part of the period limited 
for the commencement of the action. 


Sec. 41. When the commencement of an action is stayed 
by injunction or a statutory prohibition, the time of the contin- 
uance of the injunction or prohibition shall not be a part of the 
time limited for the commencement of the action. 


Sec. 42. If an action shall be commenced within the time’ 
prescribed therefor, and a judgment therein for the plaintiff be 
reversed on error or appeal, the plaintiff, or if he die and the 
cause of action survives, his heirs or representatives may com- 
mence a new action within one year after the reversal. 


12 CIVIL PRACTICE ACT. 


Sec. 43. No person shall avail himself of a disability un- 
less it existed when his right of action accrued. 


Sec. 44. When two or more disabilities shall co-exist at 
the time the right of action accrues, the limitation shall not 
attach until they all be removed. 


Sec. 45. No acknowledginent or promise shall be sufficient 
evidence of a new or continuing contract whereby to take the 
case out of the operation of this chapter, unless the same is con- 
tained in some writing signed by the party to be charged thereby, 
but this section shal] not alter the effect of any payment of prin- 
cipal or interest. 


Sec. 46. Whenever any payment of principal or interest 
has been or shall be made upon any existing contract, whether it 
be a bill of exchange, promissory note, bond or other evidence of 
indebtedness, if such payment be made after the same shall have 
become due, the limitation shallcommence from [the] time the 
last payment was made. 


Sec. 47. When the cause of action has arisen in another 
State, Territory or country between non-residents of this Terri- 
tory, and by the laws of the State, Territory or country where 
the action arose, an action cannot be maintained thereon by 
reason of the lapse of time, no action shall be maintained thereon 
in this Territory. 


CHAPTER III. 


OF VENUE OF CIVIL ACTIONS. 


Src. 48. Actions for the following causes shall be com- 
menced in the county or district in which the subject of the 
action, or some part thereof, is situated : 

1. For the recovery of, for the possession of, for the partition 
of, for a foreclosure of a mortgage on, or for the determination 
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of all questions affecting the title, or for any injuries to real 
property. 

2. Ail questions involving the rights to the possession or title 
to any specific article of personal property, in which last men- 
tioned class of cases, damages may also be awarded for the 
detention and for injury to such personal property. 

Sec. 49. Actions for the following causes shall be triedin 
the district or county where the cause, or some part thereof, 
arose : 

1. For the recovery of a penalty or forfeiture imposed by 
statute. 

2. Against a public officer, or person specially appointed to 
execute his duties, for an act done by him in virtue of his office, 
or against a person who, by his command or in his aid, shall do 
anything touching the duties of such officer. 


Sec. 50. An action against a corporation may be brought 
in any county where the corporation has an office for the trans- 
action of business, or any person resides upon whom process may 
be served against such corporation, unless otherwise provided in 
this act. 

Sec. 51. In all other cases the action shall be commenced 
and tried in the district embracing the county in which the de- 
fendants or either of them reside, or may be served with process ; 
or if none of the parties reside in this Territory, the same may 
be tried in any district or county which the plaintiff may desig- 
nate in his complaint. 


Sec. 52. The court or judge thereof may change the place 
of trial, on the motion of either party to the action, when it 
appears from the affidavit of such party and other satisfactory 
proof, or if he is nota resident of the county, the affidavit of any 
one on his behalf, with like proof, either 

1. That the action has not been commenced in the proper 
county, or 


2. That the judge is a party to, or directly interested in the 
event of the action, or connected by consanguinity or affinity 
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within the third degree with the adverse party or those for whom 
he prosecutes or defends ; or 

3. That the judge or the inhabitants of the county are so 
prejudiced against the party making the motion that he cannot 
expect an impartial trial before said judge or in said district or 
county, as the case may be: Provided, however, That if the dis- 
trict in which said action is pending be composed of more than 
one county, and the affidavit of prejudice of inhabitants is con- 
fined to one or more counties but not the whole district, the venue 
shall not be changed on such account, but in the empanneling 
of the jury to try such cases, jurors from the counties named in 
the affidavit shall be excluded, and the jury shall be constituted 
from the inhabitants of the other counties. 

4. That the convenience of witnesses and the parties would 
be promoted by such change, and 

5. That the motion is not made for the purpose of delay. 


Sec. 53. The motion for a change of the place of trial 
cannot be made or allowed in any action until after the cause is 
at issue on a question of fact only. If the motion he allowed, 
the change shall be made to the county or district where the 
action ought to have been commenced, if it be for the cause 
mentioned in subdivision one of section fifty-two, and in other 
cases to the most convenient county where the cause alleged does 
not exist. Neither party shall he entitled to more than one 
change of the place of trial, except for causes not in existence 
when the first change was allowed. ` 

Sec. 54. Any party in a civil action pending in any dis- 
trict court of a county out of whose limits a new county, in whole 
or in part has been created, not attached to any other county for 
judicial puposes, and in which a district court has been created 
by law, may file with the clerk of such district court an affidavit 
setting forth that he is a resident of such newly created county, 
and that the venue of such action is transitory, or that the venue 
of such action is local and that it ought properly to be tried in 
such newly created county ; and upon the filing of such affidavit, 
the clerk shall make out a transcript of all the proceedings 
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already had in such action in such district court, and certify it 
under the seal of the court and transmit such transcript, together 
with all the papers on file in his office connected with such action 
to the clerk of the district court of such newly created county, 
wherein it shall be proceeded with as in other cases. 


Sec. 55. When the place of trial has been changed, the 
clerk shall forthwith transmit to the clerk of the proper court a 
transcript of the proceedings in such cause, with all the original 
papers filed therein, having first made out and filed in his own 
office authenticated copies of all such original papers. 


Sec. 56. The costs of such change of venue shall be paid 
by the applicant therefor, and not taxed asa part of the costs 
of the case, and the clerk may require payment of such costs 
before the transcript and papers shall be transmitted as afore- 
said. 

Sec. 57. If such transcript and papers be not transmitted 
to the clerk of the proper court within the time prescribed in the 
order allowing the change, and the delay be caused by the act or 
omission of the party procuring the change, the adverse party, 
on motion to the court or judge thereof, may have the order 
vacated, and thereafter no other change of the place of trial shall 
be allowed to such party. 


Src. 58. Upon the filing of the transcript and papers with 
the clerk of the court to which the cause is transferred, the 
change of venue shall be deemed complete, and thereafter the 
action shall proceed as though it had been commenced in that 
court. 
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CHAPTER IV. 


MANNER OF COMMENCEMENT OF CIVIL ACTIONS. 


Sec. 59. Civil actions in the several district courts of this 
Territory, shall be commenced by the filing of a complaint with 
the clerk of the court in which the action is brought, and the 
issuing of a summons thereon: Provided, That after the filing 
of the complaint, a defendant in the action may appear, answer 
or demur whether the summons has been issued or not, and such 
appearance, answer or demurrer shall be deemed a waiver of 
summons. 

Sec. 60. The clerk shall endorse on the complaint the 
day, month, and year the same is filed, and at any time within 
one year after the filing of the same, the plaintiff may have a 
summons issued. The summons shall run in the name of the 
United States of America, be signed by the clerk, tested in the 
name of the judge of the court from which it issues, be directed 
to the defendant, and be issued under the seal of the court. The 
summons shall state the parties to the action, the court in which 
it is brought, the county in which the complaint is filed, the 
cause and general nature of the action, and require the defend- 
ant to appear and answer the complaint within the time men- 
tioned in this section, after the service of the summons, exclu- 
sive of the day of service, or that judgment by default will be 
taken against him according to the prayer of the complaint, 
briefly stating the sum of money or other relief demanded in 
the complaint, and the clerk shall also endorse on the summons 
the names of the plaintiff's attorneys. The time in which the 
summons shall require the defendant to answer the complaint, 
shall be as follows: 

1. If the defendant is served within the county in which the 


action is brought, twenty days. 
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2. If the defendant is served out of the county but in the 
district in which the action is brought, thirty days. 

3. In all other cases sixty days. 

_ There shall also be inserted in the summons a notice in sub- 
stance as follows : 

J. In an action arising on contract for the recovery only of 
money or damages, that the plaintiff will take judgment for a 
sum specified therein, if the defendant fail to answer the com- 
plaint. i 

2. In other actions, that if the defendant fail to answer the 
complaint, the plaintiff will apply to the court for the relief 
demanded therein. 

In an action affecting the title to real property, the plaintiff 
at the time of filing the complaint and the defendant at the 
time of filing his answer, when affirmative relief is claimed in 
such answer, or at any time afterwards, may file with the auditor 
ot the county in which the property is situated, a notice of the 
pendency of the action, containing the names of the parties to 
and the cbject of the action, and a description of the property 
in that county affected thereby; and the defendants may also in 
such notice state the nature and extent of the relief claimed in 
the answer. From the time of filing only, shall the pendency 
of the action be constructive notice to a purchaser or incum- 
brancer of the property affected thereby. 


Sec. 61. The summons shall be served by the sheriff of 
the county where the defendant is found, or by his deputy, or by 
a person specially appointed by him or appointed by a judge of 
the court in which the action is brought, or by any citizen of 
the United States over twenty-one years of age, other than the 
plaintiff, and who is competent to be a witness on the trial of 
the action. A copy of this complaint shall be served with the 
summons. When the summons is served by the sheriff or his 
deputy, it shall be returned with the certificate or affidavit of 
the officer, of its service, and of the service of the copy of the 
complaint, to the office of the clerk from which the summons 


igsned. When the summons is served by any other person, as 
3 
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before provided, it shall be returned to the office of the clerk 
from which it issued. When the summons is served by any 
other person, as before provided, it shall be returned to the office 
of the clerk from which it issued, with the affidavit of such 
person of its service, and of the service of the copy of the com- 
plaint. The plaintiff shall be entitled to as many writs of sum- 
mons in the same suit as may be necessary to obtain jurisdiction 
of the person of the defendant, and they may be issued at the 
same or different times.” 


Sec. 62. The summons shall be served by delivering a 
copy thereof, as follows : 

1. If the suit be against a corporation, to the president, or 
other head of the corporation, secretary, cashier or managing 
agent thereof. 

2. If against any county in this Territory to the county 
auditor. 

3. If the suit be against a foreign corporation, or a non-resi- 
dent joint stock company or association doing business within 
this Territory, to an agent, cashier or secretary thereof. 

4. If against a minor under the age of fourteen years, to 
such minor personally, and also to his father, mother, guardian, 
or if there be none within this Territory, then to any person 
having the care or control of such minor, or with whom he re- 
sides, or in whose service he is employed. ; 

5. If against a person for whom a guardian has been ap- 
pomted for any cause, to such guardian. 

6. In all other cases, to the defendant personally, or if he be 
not found to some suitable person at the dwelling house or usual 
place of abode of the defendaut. 


Sec. 63. When the person on whom the service is to be 
made, has property within this Territory but resides out of the 
Territory, or has departed from the Territory, or cannot, after 
due diligence, be found within the Territory, or conceals himself 
to avoid the service of summons, or the defendant is a foreign 
corporation and has property within the Territory, or the cause 
of action against such corporation arose within the Territory, | 
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and the fact shall appear by affidavit to the satisfaction of the 
district court, or a judge thereof, or a judge of the probate court, 
and it shall, in like manner, appear that a cause of action exists 
against the defendant in respect to whom the service is made, or 
that he is a necessary or proper party to the action, such court 
or judge may grant an order that the service be made by the 
publication of the summons. 


Sec. 64. The order shall direct the publication to be made 
in a newspaper to be designated, as most likely to give notice to 
the person to be served, and for such length of time as may be 
deemed reasonable, at least once a week: Provided, That pub- 
lication against a defendant residing out of the Territory, or 
absent therefrom shall not be less than six weeks. In case of 
publication, where the residence or non-residence of an absent 
defendant is known, the court or judge shall also direct a copy 
of the summons and complaint to be forthwith deposited in the 
post office, directed to the person to be served, at his place of 
residence. When publication is ordered, personal service of a 
copy of the summons and complaint out of the Territory, shall 
he equivalent to publication and deposit in the post office. In 
either case the servjce of the summons shall be deemed com- 
plete after the last day of publication prescribed by the order 
for publication. 


Sec. 65. The defendant against whom publication is made, 
or his personal representatives, on application and sufficient 
cause shown at any time before judgment, shall be allowed to 
defend the action ; and the defendant against whom publication 
is made, or his representatives, may in like manner upon good 
cause shown and upon such terms as may be proper, be allowed 
to defend after judgment, and within one year after the entry of 
such judgment on such terms as may be just ; and if the defense 
be successful, and the judgment or any part thereof have been 
collected or otherwise enforced, such restitution may thereupon 
be compelled as the court shall direct. But the title to property 
sold upon execution issued on such judgment to a purchaser in 
good faith, shall not be thereby affected. 
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Sec. 66. When the action is against two or more defend- 
ants and the summons is served on one or more, but not on all 
of them, the plaintiff may proceed as follows : 

1. If the action be against the defendants jointly indebted 
upon a contract, he may proceed against the defendants served, 
unless the court otherwise direct, and if he recover judgment, it 
may be entered against all the defendants thus jointly indebted. 
so far only as that it may be enforced against the joint property 
of all, and the separate property of the defeudants served. 

2. If the action be against the defendants severally liable, he 
may proceed against the defendants served in the same manner 
as if they were the only defendants. 

Sec. 67. Proof of the service of the summons and copy of 
complaint, shall be as follows: 

1. If served by the sheriff or his deputy, the certificate of 
such sheriff or deputy. 

2. If by any other person, his affidavit thereof. 

3. Ifserved by publication, the affidavit of the publishers, 
their foreman or principal clerk, showing the same, and an affi- 
davit of deposit of the summons and copy of the complaint in 
the post office, as required above, if the same shall have been 
deposited ; or 

4. The written admission of the defendant or his attorney. 

5. If personal service shall be made out of the Territory. 
proof may be made by the affidavit of the person who makes 
the service, taken before the clerk of a court of record having a 
seal, and certified by him under the seal of said court, or by 
evidence in open court ; or if personal service is made by a per- 
son requested so to do by the plaintiff or his attorney, by the 
affidavit of such person taken before the clerk of a court having 
a seal, with his certificate thereto attached, under his hand and 
the seal of said conrt, but such affidavit must state the time, 
place and manner of service. 

Sec. H8. In case of service otherwise than by publication, 
the certificate or affidavit shall state the time and place of the 
service, and from the time of service of the summons and copy 


CIVIL PRACTICH ACT 21 


of complaint in an action at law, the court shall be deemed to 
have acquired jurisdiction and to have control of all the subse- 
quent proceedings, 

Sec. 69. A voluntary appearance of the defendant shall 
he equivalent to personal service of the summons upon hin. 


CHAPTER V. 


OF PLEADINGS. 


Sec, 70. All the forms of pleadings heretofore existing in 
civil actions inconsistent with the provisions of this act are 
abolished, and hereafter the forms of pleading and the rule by 
which the sufficiency of the pleadings is to be determined, shall 
be as herein prescribed. 


Sec. 71. The only pleadings on the part of the plaintiffs 
shall be: 

1. The complaint. 2. The demurrer. 3. The reply. And 
on the part of the defendant : 1. The demurrer. 2. The an- 
swer, 

Sec. 72. The first pleading on the part of the plaintiff 
shall be the complaint. 
Sec. 73. The complaint shall contain: 

1. The title of the cause, specifying the name of the court. 
the name of the county in which the action is brought, and the 
uame of the parties to the action, plaintiff and defendant. 

2. A plain and concise statement of facts constituting the 
cause of action, without unnecessary repetition. 

3. A demand for the relief which the plaintiff claims : if 
the recovery of money, or damages be demanded, the amount 
thereof shall be stated. 


4. When the relief sought is of an equitable nature, the 


complaint shall be addressed to the judge of the district. in 
which the action is brought. 
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Sec. 74. The defendant may demur to the complaint, 
when it shall appear upon the face thereof, either 


1. That the court has no jurisdiction of the person of the 
defendant or of the subject matter of the action. 

2. That the plaintiff has no legal capacity to sue ; or 

3. That there is another action pending between the same 
parties for the same cause; or 

4. That there is a defect of parties, plaintiff or defend- 
ant; or 

5. That several causes of action have been improperly united. 

6. That the complaint does not state facts sufficient to con- 
stitute a cause of action. 


Sec. 75. The demurrer shall distinctly specify the grounds 
of objection to the complaint ; unless it does so, it may be dis- 
regarded ; it may be taken to the whole complaint; or to any 
one of the alleged causes of action stated therein. 


Sec. 76. When any of the matters enumerated in section 
seventy-five do not appear upon the face of the complaint, the 
objection may be taken by answer. 


Sec. 77. If the complaint be amended, a copy thereof shall 
be served on the defendant or his attorney, and the defendant 
shall answer the same within such time as may be prescribed by 
the court. and if he omit to do so, the plaintif may proceed 
to obtain judgment as in other cases of failure to answer. 


Sec. 78. If no objection be taken either by demurrer or 
answer, the defendant shall be deemed to have waived the same, 
excepting always the objection that the court has not juris- 
diction, or that the complaint does not state facts sufficient to 
constitute a cause of action, which objection can be made at any 
stage of the proceedings, either in the district or supreme court. 


Sec. 79. The answer of the defendant shall contain: 
1. A specific denial of each material allegation of the coin- 
plaint controverted by the defendant, or of any knowledge or in- 
formation thereof sufficient to form a belief. 
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2. A statement of any new matter constituting a defense or 
counter claim, in ordinary and concise language without repeti- 
tion. 


Sec. 80. The counter claim mentioned in the preceding 
section, must be one existing in favor of a defendant, and against 
a plaintiff between whom a several judgment might be had in 
the action, and arising out of one of the following causes of 
action: 

L. A cause of action arising out of the contract, or transac- 
tion set forth in the complaint, as the foundation of the plain- 
tiffs claim. 

2. In an action arising on contract, any other cause of action 
arising also on contract, and existing at the commencement of 
the action. 

3. ‘The defendant may set forth by answer as many defenses 
and counter claims as he may have. They shall each be separate- 
ly stated, and refer to the causes of action which they are inten- 
ded to answer, in such a manner that they may be intelligibly 
distinguished. 


Sec. 81. The defendant may demur to one or more of sev- 
eral causes of actions stated in the complaint, and answer the 
residue. 


Sec. 82. Sham, frivolous and irrelevant answers aud de- 
feuses may be stricken out on motion, and upon such terms as 
the court may in its discretion impose. 


Src. 83. When the answer contains new matter, consti- 
tuting a defense or counter claim, the plaintiff may reply to 
such new matter, denying specifically each allegation contro- 
verted by him, on any knowledge or information thereof suffi- 
cient to form a belief ; and he may allege in ordinary and concise 
language, without repetition, any new matter not inconsistent 
with the complaint, constituting a defense to such new matter 
in the answer. 


Sec. 84. The plaintiff may demur to an answer containing 
new matter, when it appears upon the face thereof, that such 
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new matter does not constitute a defense or counter claim. or 
he may for like cause demur to one or more of such defenses or 
counter claims. and reply to the residue. 

Sec. 85. If the answer contain a statement of new matter 
coustituting a defense or counter claim, and the plaintiff fail to 
reply or demur thereto within the time prescribed by law, tle 
defendant may move the court for such judement as he is en- 
titled to on the pleadings, and if the case require it he may have 
a jury called to assess the damages. 

Sec. 86. The defendant may demur to any new matter 
contained in the reply, when it appears upon the face thereof 
that such new matter is not a sufficient reply to the facts stated 
in the answer. Sham, frivolous and irrelevant replies, may be 
stricken out in like manner and on the same terms as lke 
answers and defenses. 


Sec. 87. The court shall establish the rules prescribing 
the time in which pleadings subsequent to the complaint shall 


he filed. 


CHAPTER VI. 
VERIFICATION OF PLEADINGS. 


Sec. 88. Every pleading shall be subscribed by the party 
or his attorney, and, except a demurrer, shall also be verified by 
the party, his agent or attorney, to the effect that he believes it 
to be true. The verification must be nade by the affidavit of 
the party, or, if there be several parties united in interest and 
pleading together, by one at least of such parties, if such party 
be within the county and capable of making the affidavit; oth- 
erwise the affidavit may be made by the agent or attorney of the 
party. The affidavit may also be made hy the agent or attorney 
if the action or defense be founded on a written instrument for 
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the payment of money only, and such instrument be in the pos- 
session of the agent or attorney, or if all the material allega- 
tions of the pleading be within the personal knowledge of the 
agent or attorney. When the affidavit is made by the agent or 
attorney, if must set forth the reason of his making it. When 
a corporation isa party, the verification may be made by any 
officer thereof, upon whom service of a notice might be made; 
and when the Territory, or any officer thereof in its behalf, is a 
party, the verification may be made by any person to whom all 
the material allegations of the pleading are known. 


Src. 89. When, in the judgment of the court, an answer 
to an allegation in any pleading might subject the party answer- 
ing, to a criminal prosecution, the verification of the answer to 
such allegation may be omitted. No pleading shall be used in 
a criminal prosecution against the party, as evidence of a fact 
alleged in such pleading. 


CHAPTER VII. 
GENERAL RULES OF PLEADINGS. 


Sec. 90. It shall not be necessary for a party to set forth in 
a pleading a copy of the instrument of writing, or the items of an 
account therein alleged ; but unless he file a verified copy thereof 
with such pleadings, and serve the same on the adverse party, he 
shall, within ten days after a demand thereof, in writing, deliver 
to the adverse party a copy of such instrument of writing, or the 
items of an account, verified by his own oath, or that of his 
agent or attorney, to the effect that he believes it to be true, or 
be precluded: from giving evidence thereof. The court, or judge 
thereof, may order a further account, when the one delivered is 
defective ; and the court may, in all cases, order a bill of partic- 
ulars of the claim of either party to be furnished. 
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Sec. 91. In the construction of a pleading, for the purpose 
of determining its effect, its allegations shall be liberally con- 
strued, with a view to substantial justice between the parties. 


Sec. 92. If irrelevant or redundant matter be inserted in 
a pleading, it may be stricken out on motion of any person 
aggrieved thereby ; and when the allegations of a pleading are 
s) indefinite or uncertain that the precise nature of the charge 
or defense is not apparent, the court may require the pleading to 
be made definite and certain by amendment, or may dismiss the 
same. 

Sec. 93. In pleading a judgment or other determination 
vf a court or office of special jurisdiction, it shall not be neces- 
sary to state the facts conferring jurisdiction, but such judg- 
meut or determination may be stated to have been duly given 
or made. Tf such allegation be controverted, the party plead- 
ing shall be bound to establish on the trial the facts conferring 
jurisdiction. 

Sec. 94. In pleading the performance of conditions prece- 
dent in a contract, it shall not be necessary to state the facts 
showing such performance, but it may be stated generally, that 
the party duly performed all the conditions on his part; and if 
such allegation be controverted, the party pleading shall be bound 
to establish. on the trial. the facts showing such performance. 

Sec. 95. Iu pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to such statute by its 
title, and the day of its passage, and the court shall thereupon 
take judicial notice thereof. 


Sec. 96. ln an action for libel or slander, it shall not be 
necessary to state in the complaint any extrinsic facts, for the 
purpose of showing the application to the plaintiff, of the detam- 
atory matter out of which the cause of action arose, but it 
shall be sufficient to state generally, that the same was pub- 
lished or spoken concerning the plaintiff; and if such allegation 
be controverted, the plaintiff shall be bound to establish on trial 


that it was so published or spoken. 
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Src. 97. In the actions mentioned in the last section, the 
defendant may, in his answer, allege both the truth of the mat- 
ter charged as defamatory, and any mitigating circumstances to 
reduce the amount of damages ; and whether he prove the justi- 
fication or not, he may give in evidence the mitigating circum- 
stances. ` 

Sec. 98. Inan action to recover the possession of property 
distrained, doing damage, an answer that the defendant or per- 
son by whose command he acted, was lawfully possessed of the 
real property upon which the distress was made, and that the 
property distrained was at the time doing the damage thereon. 
shall be good, without setting forth the title to such real prop- 
erty. z 

Sec. 99. The plaintiff may nnite several causes of action 
in the same complaint, when they all arise out of 

1. Contract, express or implied; or, 

2. Injuries, with or without force, to the person ; or, 

3. Injuries, with or without force, to property ; or, 

4, Injuries to character ; or, 
Claims to recover real he ty, with or without damages, 
for the withholding thereof ; 

6. Claims to recover ee property, with or without 
damages, for the withholding thereof ; or, 

7. Claims against a trustee, by virtue of a contract or by 


Or 


operation of law. : 

But the causes of action, so united, must affect all the 
parties to the action, and not require different places of trial, 
and must be separately stated. 

Src. 100. Every material allegation of the complaint, not 
specifically controverted by the answer, and every material alle- 
gation of new matter in the answer, not specifically controverted 
hy the reply, shall, for the purpose of the action, be taken as 
true; but the allegation of new matter in a reply, is to be 
deemed controverted by the adverse party, as upon a direct 
denial or avoidance, as the case may require. 
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Sec. 101, A material allegation in a pleading is one essen- 
tial to the claim or defense, and which could not be stricken from 
the pleading without leaving it insufficient. 


CHAPTER VIII. 


MISTAKES IN PLEADINGS > AMENDMENTS, 


Sec. 102. No variance between the allegation in a plead- 
ing, and the proof, shall be deemed material, unless it shall have 
actually misled the adverse party to his prejudice in maintaining 
his action ov defense upon the merits. Whenever it shall be 
alleged that a party has been so misled, that fact shall be proved 
to the satisfaction of the court, and in what respect he has been 
misled, and thereupon the court ‘nay order the pleading to be 
amended upon such terms as shall be just.” 

Sec, 103. When the variance is not material, as provided 
in the last section, the court may direct the fact to be found 
according to the evidence, or may order an immediate amend- 
ment without costs. 

Sec. 104. When, however, the allegation ot the cause of 
action or defense, to which the proof is directed, is not proved. 
not in some particular or particulars only, but in its entire scope 
and meaning, it shall not be deemed a case of variance within 
the last two sections, but a failure of proof. 


Sec. 105. Where the plaintiff in an action to recover the 
possession of personal property on a claim of being the owner 
thereof, shall fail to establish on trial, such ownership, but shall 
prove that he is entited to the possession thereof, by virtue of a 
special property therein, he shall not thereby be defeated of his 
action, but shall be permitted to amend, on reasonable terms, his 
complaint, and be entitled to judgment according to the proof’ 
in the case. 
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Suc. 106. At any time before judgment, the court, on 
motion, may authorize any of the pleadings to be amended on 
such terms as shall be deemed resonable ; and at any time before 
the close of the next term of the court, after the term in which 
any judgment, order, or other procecding, is had, the court, on 
motion, and upon good cause shown, after reasonable notice to 
the adverse party, or his attorney, may relieve a party from such 
judgment, order, or proceeding taken against him through his 
mistake, inadvertence, surprise, or excusable neglect, and sup- 
ply an omission in any proceedings. 

Sec. 107. When any pleading or proceeding is amended 
before trial, mere clerical errors excepted, it shall bedone by fil- 
ing a new pleading, to be called the amended complaint, or oth- 
erwise, as the case may be. Such amended pleading shall be 
complete in itself, without reference to the original, or any pre- 
ceding amended one. 

Sec. 108. Any pleading not duly verified and subscribed, 
may, on motion of the adverse party, be stricken out of the case. 
When any pleading contains more than one cause of action or 
defense, if the same be not pleaded separately, such pleading’ 
may, on motion of the adverse party, be stricken out of the case. 
When a motion to strike out is allowed, the court may, upon 
such terms as may be prope, allow the party to file an amended 
pleading ; or, if the motion be disallowed, and it appear to have 
been made in good faith, the court may, upon like terms, allow 
the party to plead over. 

Sec. 109. When the plaintiff shall be ignorant of the name 
of the defendant, it shall be so stated in his pleading, and such 
defendant may be designated in any pleading or proceeding by 
any name, and when his true name shall be discovered, the 
pleading or proceeding may be amended accordingly. 

Sec. 110. The court shall, in every stage of an action, 
disregard any error or defect in pleadings or proceedings which 
shall not affect the substantial rights of the adverse party, and 
no judgment shall be reversed or affected by reason of such error 
or defect. 


30 CIVIL PRACTICE ACT. 


Sec. 111. The court may, on motion, allow supplemental 
pleadings, showing facts which occurred after the former plead- 
ings were filed. 


CHAPTER IX. 


OF ARREST AND BAIL, 


Sec. 112. No person shall be arrested or held to bail in 
any civil action, except upon the order of the court where the 
action is brought, or a judge of the Supreme Court. 

Sec. 113. The defendant may be arrested in the following 
cases : 

1. Inan action for the recovery of damages, on a cause of 
action not arising out of contract, where the defendant is a non- 
resident of the Territory, or is about to remove therefrom, or 
where the action is for an injury to person or character, or for 
injuring, or for wrongfully taking, detaining or converting prop- 
erty. 

2. In an action for a fine or penalty, or on a promise to 
marry, or for money received, or property embezzled, or fraudu- 
lently misapplied, or converted to his own use, by a public officer, 
or by an attorney, or by an officer or agent of a corporation in 
the course of his employment as such, or by any factor, agent, 
broker, or other person in a fiduciary capacity, or for any miscon- 
duct or neglect in office, or in a professional employment. 

3. In an action to recover the possession of personal property 
unjustly detained, when the property, or any part thereof, has 
been concealed, removed, or disposed of, so that it cannot be found 
or taken by the sheriff, and with intent that it should not be so 
found or taken, or with the intent to deprive the plaintiff of 
the benefit thereof. 

4. When the defendant has been guilty of a fraud in con- 
tracting the debt, or incurring the obligation for which the action 
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is brought, or in concealing or disposing of the property, for the 

taking, detention, or conversion of which, the action is brought 

5. When the defendant has removed or disposed of his prop- 
erty, or is about to do so, with intent to defraud his creditors. 

6. When the action is to prevent threatened injury to, or 
destruction of property, in which the party bringing the action 
has some right, interest, or title, which will be impaired or 
destroyed by such injury or destruction, and the danger is immi- 
nent that such property will be destroyed, or its value impaired, 
to the injury of the plaintiff. 

7. On the final judgment or order of any court in this Terri- 
tory, while the same remains in force, when the defendant, hav- 
ing no property subject to execution, or not sufficient to satisfy 
such judgment, has money which he ought to apply in payment 
upon such judgment, which he refuses to apply, with intent to 
defraud the plaintiff, or when he refuses to comply with a legal 
order of the court, with intent to defraud the plaintiff; or, 
when any one or more of the causes exist for which an arrest is 
allowed, in the first class of cases mentioned in this section. 

Sec. 114. The court or judge making the order of arrest, 
shall first be satisfied by the affidavit of the party, or his agent 

“or attorney, and other proof, that the case is one in which an 
arrest is provided for in section une hundred and fourteen, and 
that one or more of the prescribed causes exist, which proof shal] 
he in writing, and, together with the order, be filed with the clerk, 
before he shall issue any warrant for the arrest. 


Sec. 115. The court or judge making the order shall, in 
all cases, specify therein the amount in which the defendant shall 
be held to bail, which shall, in nu case, exceed the demand of the 
plaintiff, and one hundred dollars in addition thereto, which 
amount the clerk shall indorse upon the writ, and the court shall 
also, in the order, fix the amount of the bond to be given by the 
plaintiff, as provided in the next succeeding section, which 
amount shall in no case be less than one hundred dollars. 

Sec. 116. Before any clerk shall issue a warrant for the 
arrest of the defendant, he shall require the plaintiff to place on 
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file in his office, a copy of the order granting the warrant, unless 
the same was made in open court and appears in the minutes: 
the original affidavit and proofs, upon which the order was made, 
and a bond on behalf of the plaintiff, in such an amount as the 
court or judge may have fixed in the order, with sureties to the 
satisfaction of the clerk, conditioned to pay to the defendant all 
damages which he shall suffer, and all expenses he shall incur by 
reason of such arrest or imprisonment, if the order shall be vaca- 
ted in the manner provided for in the next succeeding section, or 
if the plaintiff fail to recover in his action. 


Sec. 117. The defendant may, on motion, apply to the 
court to vacate the order of arrest, on the ground of insufficiency 
of the proof, or he may show that the facts alleged, upon which 
the order issued, are untrue, or he may apply to have the amount 
of bail reduced. If the court, upon any such motion, shall 
vacate the order, the defendant shall be discharged from the 
arrest, and any bond he may have given shall] be canceled, but 
the action, unless dismissed for other cause, shall be conducted in 
the same manner as in cases where complaint and notice were 
duly served and filed. 


Sec. 118. When an order of arrest is granted prior to the 
filing of the complaint, the warrant shall not issue until the com- 
plaint is filed with the clerk, and a copy of said complaint shall 
be served on the defendant with the warrant; but an order of 
arrest may be granted at any time after thc action is commenced 
and before judgment is satisfied, when the party seeking the 
order shall comply with the preceding provisions in regard to 
arrests. 


Sec. 119. The warrant must be delivered to the sheriff, 
who, upon arresting the defendant, must deliver to hin a copy 
thereof. 


Sec. 120. The sheriff shall execute the warrant by arrest- 
ing the defendant, and keeping him in custody until discharged 
by law. And the plaintiff, in [the] first instance. shall be liable for 
the sheriff's fees, for the food and maintenance of any person, 
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under arrest, which, if required by the sheriff, shall be paid 
weekly in advance. And such fees, so paid, shall be added to 
the costs taxed or accruing in the case, and be collected as other 
costs. And if the plaintiff shall neglect to pay such fees for 
three days after a demand, iu writing, upon the plaintiff or his 
attorney, for payment, the sheriff may discharge defendant out 
of custody. 

Sec. 121. The defendant may give bail by causing a bond 
to be executed by two or more sufficient sureties, stating their 
places of .residence and occupations, ‘conditioned that the defen- 
dant shall at all times render himself amenable to the process of 
the court during the pendency of the action, and to such as may 
be issued to enforce the judgment rendered therein ; or, if he be 
arrested for the cause mentioned in the third subdivision of sec- 
tion one hundred and fourteen, it shall be further conditioned 
that the specific article of property, or instrument of writing 
which is the subject matter of the writ, shall be forthcoming, to 
abide any order which shall be made therein ; or, if he be arrested 
for the causc mentioned in the sixth subdivision ot said sectio n 
it shall be further conditioned that he will not commit the injury 
or destruction alleged to be threatened in the affidavit or proofs 
on which the arrest is ordered. 


Sec. 122, The warrant shall, in all cases, contain a short 
statement of the alleged causes for which the order was granted, 
and also the amount for which bail is required. 

Sec. 123. At any time before a failure to comply with 
their bonds, the bail may surrender the defendant in their exo- 
neration, or he may surrender himself to the sheriff of the 
county where he was arrested, in the following manner : 

1. A certified copy of the bail bond shall be delivered to the 
sheriff, who shall retain the defendant in his custody thereon as 
upon an order of arrest, and by a certificate in writing, acknowl- 
edge the surrender. 

2. Upon the production of a copy of the bail bond and sher- 
iff’s certificate, a judge of the district court may, upon a notice 
to the plaintiff of eight days, with a copy or the certificate, order 
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that the bail be exonerated, and on filng the order and the 
papers used on such application, they shall be exonerated accord- 
ingly. But this section does not apply to an arrest for the cause 
mentioned in the sixth subdivision of section one hundred and 
thirteen. 


Sec. 124. For the purpose of surrendering the defendant the 
bail, at any time or place before they are finally discharged, may 
themselves arrest him, or, by written authority, indorsed upon a 
certified copy of the bond, may empower any person of suitable 
age and discretion to do so. 


Sec. 125 .In case of failure to comply with the condition of 
the bond, the bail can be proceeded against by action only. 


Sec. 126. The bail may be exonerated, either by the death 
of the defendant, or his imprisonment in the penitentiary, or by 
his legal discharge from the obligation to render himself amenable 
to the process, or by his surrender to the sheriff of the county 
where he was arrested, in exoneration thereof, within twenty 
days after the commencement of the action against the bail, or 
within such further time as may be granted by the court. 


Sec. 127. Within the time limited for that purpose, the 
sheriff must deliver the order of arrest to the clerk, with his 
return endorsed thereon, and the bond of the bail, or a copy 
thereof. The plaintiff, within ten days thereafter, may serve 
upon the sheriff a notice that he does not accept the bail, or he 
must be deemed to have accepted it, and the sheriff shall be 
exonerated from liability. 


Sec. 128. On the receipt of notice, the sheriff or defendant 
may, within ten days thereafter, give to the plaintiff or his attor- 
ney notice of the justification of the same, or their bail, (speci- 
fying the places of residences and occupations of the latter), 
before judgment of the court or justice of the peace, at a speci- 
fied time and place, the time to be not less than five days nor 
more than ten thereafter. In case other bail be given, there 
must be a new bond in the form prescribed in section one hun- 
dred and twenty-one. 
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» Sec. 129. The qualifications of the bail shall be as 
follow : 


1. Each of them shall be a resident of the Territory ; but 
no counsellor or attorney at law, sheriff, clerk of the district 
court, or other officer of such court, shall be permitted to become 
hail in any action. 

2. Each of the bail shall be worth the amount specified in 

_ the order of arrest, or the amount to which the order may be 
reduced, as provided in this chapter, over and above all debts 
and liabilities, and exclusive of property exempt from execution ; 
hut the judge or justice, on justification, may allow more than 
two sureties to justify, severally, in amounts less than that 
expressed in the order, if the whole justification be equivalent 
to that of two sufficient bail. 


Sec. 130. For the purpose of justification, each of the 
bail must attend before the judge or justice of the peace at the 
time and place mentioned in the notice, and may be examined 
on oath on the part of the plaintiff touching his sufficiency, in 
such manner as the judge or justice of the peace, in his discre- 
tion, may think proper. The examination must be reduced to 
writing and subscribed by the bail, if required by the plaintiff, 

Sec. 131. If the judge or justice find the bail sufficient, 
he shall annex the examination to the bond, endorse his allow- 
ance thereon, and cause them to be filed with the clerk, and the 
sheriff shall therenpon be exonerated from liability, 


Src. 132. The defendant may at the time of his arrest, 
instead of giving bail, deposit with the sheriff the amount men- 
tioned in the order, The sheriff must thereupon give the defend- 
ant a certificate of deposit, and the defendant shall be discharged 
from custody, 

Sec. 133. The sheriff shall within ten days after the 
deposit, pay the same into court, and take from the officer receive 
ing the same two certificates of such payment, the one of which 
he must deliver to the plaintiff and the other to the detendant 
For any default in making such payment, the same proceeding 
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may be had on the official bond of the sheriff to collect the sum 
deposited, as in cases of delinquency. 


Src. 134. If money be deposited, as provided in the last 
two sections, bail may be given and justified, upon notice as 
hereinbefore provided, at any time before judgment ; and there- 
upon the judge before whom justification is had, shall direct in 
the order of allowance that the money deposited be refunded 
by the sheriff or clerk to the defendant, and it shall be refunded 
accordingly. . 

Sec. 135. When money shall have been so deposited, if it 
remain on deposit at the time of an order or judgment for the 
payment of money to the plaintiff, the clerk shall, under the 
direction of the court, apply the same in the satisfaction thereof, 
and, after satisfying judgment, refund the surplus, if any, to 
the defendant. If the judgment be in favor of the defendant, 
the clerk shall refund to him the whole sum deposited and 
remaining unapplied. 


Sec. 136. If after being arrested, the defendant escapes, or 
be rescued, or bail be not given or justified, or a deposit be not 
made instead thereof, the sheriff shall himself be liable as bail : 
but he may discharge himself from such lability by the giving 
and justification of bail, as is hereinbefore provided may be done 
by the defendant, at any time before process against the person 
of the defendant to enforce an order or judgment in the action. 

Sec. 137. If the judgmedt be recovered against the sheriff 
upon his liability as bail, and an execution thereon be returned 
unsatisfied, the same proceedings may be had on the official bond 
of the sheriff, to collect the deficiency, as in other cases of delin- 
quency. 

Sec, 138. The bail taken on arrest shall, unless they just- 
ify, or other bail be given or justified, be liable to the sheriff, by 
action, for the damages which he may sustain by reason of such 
omission. i 
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CHAPTER X. 


CLAIM TO RECOVER PERSONAL PROPERTY. 


Sec. 139. The plaintiff in an action to recover the posses- 
sion of personal property may, at the time of issuing the sum- 
mons or at any time before answer, claim the immediate delivery 
of such property as herein provided. 


Sec, 140. When a delivery is claimed, an affidavit shall 

be made by the plaintiff, or by some one in his behalf, showing : 

1. That the plaintiff is the owner of the property claimed, 
(particularly describing it,) or is lawfully entitled to the posses- 
sion thereof, by virtue of a special property therein, the facts in 
respect to which shall be set forth. 

2. That the property is wrongfully detained by the defendant. 

3. That the same has not been taken for a tax, assessment, 
or fine pursuant to a statute, or seized under an execution or 
attachment, against the property of the plaintiff; or if so seized, 
that it is by law exempt from such seizure. And, 

4. Theactual value of the property. 


Sec. 141. Upon the receipt of the affidavit and a bond to 
the defendant, executed by one or more sufficient sureties, 
approved by the sheriff, to the effect that they are bound in 
double the value of the property, as stated in the affidavit, for 
the prosecution of the action, for the return of property to the 
defendant, if return thereof be adjudged, and for the payment to 
him of such sum as may, for any cause, be recovered against the 
plaintiff, the sheriff shall forthwith take the property described 
in the affidavit, if it be in the possession of the defendant or his 
agent, and retain it in his custody. He shall also, without delay, 
serve on the defendant a copy of the affidavit and bond, by deliv- 
ering the same to him personally, if he can be found, or his 
agent, from whose possession the property is taken ; or, if neither 
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can be found, by leaving them at the usual place of abode of 
either, with some person of suitable age and discretion : or, if 
neither have any known place of abode, by putting them in the 
post-office, directed to the defendant, at the post-office nearest 
his place of residence. 

Sec. 142. The defendant may, within three days after the 
service of a copy of the affidavit and bond, give notice to the 
sheriff that he excepts to the sufficiency of the sureties ; if he 
tail to do so, he shall be deemed to have waived all objections to 
them. When the defendant excepts, the sureties shal} justify 
on notice, in like manner as bail on arrest, and the sheriff shall 
be responsible for the sufficiency of the sureties until the objec- 
tion to them is either waived, as above provided, or until they 
shall justify, or new sureties shall be substituted and justify. If 
the defendant except to the sureties, he cannot reclaim the prop- 
erty, as provided in the next section. 

Src. 143. At any time before the delivery of the property 
to the plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thereof, upon giving 
to the sheriff a bond executed by one or more sufficient sureties, 
to the effect that they are bound in double the value of the prop- 
erty, as stated in the affidavit of the plaintiff, for the delivery 
thereof to the plaintiff, if such delivery be adjudged, and for the 
payment to him of such sum as may, for any cause, be recovered 
against the defendant. If a return of the property be not so 
required within three days after the taking and service of notice 
to the defendant, it shall be delivered to the plaintiff, except as 
provided in section one hundred and forty-nine, [eight]. 

Sec. 144. The defendant’s sureties, upon a notice to the 
plaintiff or his attorney, of not less than two, or more than six 
days, shall justify in the same manner as bail upon arrest ; upon 
such justification, the sheriff shall deliver the property to the 
defendant. The sheriff shall be responsible for the defendant’s 
sureties until they justify, or until justification is completed, 
or expressly waived, and may retain the property until that 
time ; but if they, or others in their place, fail to justify at the 
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time and place appointed, he shall deliver the property to the 
plaintiff. 

Sec. 145. The qualification of sureties and their justifica- 
tion shall be as prescribed in respect to bail upon an order of 
arrest. 


Sec. 146. If the property or any part thereof be concealed 
in a building or enclosure, the sheriff shall publicly demand its 
delivery. If it be not delivered, he shall cause the building or 
enclosure to be broken open and take the property into his pos- 
session, and if necessary he may call to his aid the power of his 
county. 

Sec. 147. When the sheriff shall have taken the property 
as herein provided, he shall keep it in a secure place and deliver 
it to the party entitled thereto, upon receiving his lawful fees for 
taking, and his necessary expenses for keeping the same. 


Sec. 148. If the property taken be claimed by any other 
person than the defendant or his agent, and such person make 
affidavit of his title thereto, or his right to the possession thereof, 
stating the grounds of such title or right, and serve the same 
upon the sheriff before the delivery of the property to the plain- 
tiff, the sheriff shal] not be bound to keep the property or deliver 
it to the plaintiff, unless the plaintiff, on demand of him or his 
agent, indemnify the sheriff against such claim by a bond, exe- 
cuted by two sufficient sureties, accompanied by their affidavits 
that they are each worth double the value of the property, as 
specified in the affidavit of the plaintiff, over and above their 
debts and liabilities, exclusive of property exempt from execution, 
and freeholders or householders of the county ; and no claim to 
such property by any other person than the defendant or his 
agent shall be valid against the sheriff, unless made as aforesaid ; 
and notwithstanding such claim, when so made, he may retain 
the property a reasonable time to demand such indemnity. 


Sec. 149 The sheriff shall file the affidavit, with the pro- 
ceedings thereon, with the clerk of the court in which the action 
is pending, within twenty days after taking the property men- 
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tioned therein ; or if the clerk reside in another county, shall 
mail or forward the same within that time, 


CHAPTER XI. 


INJUNCTIONS AND RESTRAINING ORDERS. 


Sec. 150. Restraining orders and injunctionsmay be granted 
by the district court in term time, or by any judge of the 
supreme court in vacation. 

Sec. 151. When it appears by the complaint that the 
plaintiff is entitled to the relief demanded and the relief, or any 
part thereof, consists in restraining the commission or continu- 
ance of some act, the commission or continuance of which, during 
the litigation, would produce great injury to the plaintiff; or 
when during the litigation, it appears that the defendant is doing, 
or threatens, or is about to do, or is procuring, or is suffering 
some act to be done in violation of the plaintiff's rights respect- 
ing the subject of the action, and tending to render the judgment 
ineffectual ; or where such relief, or any part thereof, consists in 
restraining proceedings upon any final order or judgment, an in- 
junction may be granted to restrain such act or proceedings until 
the further order of the court, which may afterwards be dissolved 
or modified upon motion. And where it appears in the com- 
plaint at the commencement of the action, or during the pen- 
dency thereof, by affidavit, that the defendant threatens, or is 
about to remove or dispose of his property with intent to defraud 
his creditors, a temporary injunction may be granted to restrain 
the removal or disposition of his property. 

Sec. 152. The injunction may be granted at the time of 
commencing the action, or at any time afterwards, before judg- 
ment in that proceeding. 

Sec. 153. No injunction shall be granted until it shall 
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appear to the court or judge granting it, that some one or more 
of the opposite party concerned, has had reasonable notice of the 
time and place of making application, except that in cases of 
emergency to be shown in the complaint, the court may grant a 
restraining order until notice can be given and hearing thereon. 


Sec. 154. On the hearing of an application for an 
injunction, each party may read affidavits. 


Sec. 155. Upon the granting or continuing an injunction, 
such terms and conditions may be imposed upon the party 
obtaining it as may be deemed equitable. 


Sec. 156. No injunction or restraining order shall be 
granted until the party asking it shall enter into bond, in such 
a sum as shall be fixed by the Court or judge granting the order, 
with surety to the satisfaction of the clerk of the district court, 
to the adverse party affected thereby, conditioned to pay all dam- 
ages and costs which may accrue by reason of the injunction or 
restraining order. The sureties shall, if required by the clerk, 
justify in like manner as bail upon an arrest, and until they so 
justify, the clerk shall be responsible for their sufficiency. 


Sec. 157. When an injunction is granted upon the hear- 
ing, after a temporary restraining order, the plaintiff shall not be 
required to enter into a second bond, unless the former shall be 
deemed insufficient, but the plaintiff and his surety shall remain 
liable upon his. original bond. 


Sec. 158. It shall not be necessary to issue a writ of injunc- 
tion, but the clerk shall issue a copy of the order or injunction 
duly certified by him, which shall be forthwith served by deliver- 
ing the same to the adverse party. 


Sec. 159. In application to stay proceedings after judg- 
ment, the plaintiff shall endorse upon his complaint a release of 
errors in the judgment whenever required to do so by the judge 
or court. 


Sec. 160. An order of injunction shall bind every person 
and officer restrained from the time he is informed thereof. 
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Sec. 161. When notice of the application for an injunction 
has been served upon the adverse party, it shall not be necessary 
to serve the order upon him, but he shall be bound by the 
injunction as soon as the bond required of the plaintiff is 
executed and delivered to the proper officer. 


Sec. 162. Money collected upon a judgment afterward 
enjoined, remaining in the hands of the collecting officer, shall 
be paid to the clerk of the court granting the injunction, subject 
to the order of the court. 


Sec. 163. Whenever it shall appear to any court granting 
an order of injunction, or judge thereof in vacation, by affida- 
vit, that any person has wilfully disobeyed the order after notice 
thereof, such court or judge shall award an attachment for con- 
tempt against the party charged, or a rule to show cause why 
it should not issue. The attachment or rule shall be issued by 
the clerk of the court, and directed to the sheriff, and shall be 
served by him. 


Sec 164. The attachment for contempt shall be immedi- 
ately served, by arresting the party charged, and bringing him 
into court, if in session, to be dealt with as in other cases of con- 
tempt ; and the court shall also take all necessary measures to 
secure and indemnify the plaintiff against damages in the 
premises. 

Sec. 165. If the court is not in session, the officer making 
the arrest shall cause the person to enter into a bond, with surety, 
to be approved by the officer, conditioned that he personally 
appear in open court, on the first day of the next term thereof, 
to answer such contempt, and that he will pay to the plaintiff 
all his damages and costs otcasioned by the breach of the order ; 
and in default thereof, he shall be committed to the jail of the 
county until he shall enter into such bond with surety, or be 
otherwise legally discharged. 


Sec. 166. Motions to dissolve or modify injunctions may 
be made in open court, or before a judge of the supreme conrt in va- 
cation, at any time after reasonable notice to the adverse party. 
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Sec. 167. When an injunction to stay proceedings after 
judgment for debt or damages shall be dissolved, the court shall 
award such damages not exceeding ten per cent. on the judg- 
ment; as the court may deem right, against the party in whose 
favor the injunction issued. 


Sec. 168. If an injunction to stay proceedings after ver- 
dict or judgment in an action for the recovery of real estate, or 
the possession thereof, be dissolved, the damages assessed against 
the party obtaining the injunction, shall include the reasonable 
rents and profits of the lands recovered, and all waste committed 
after granting injunction. 

Sec. 169. Upon an order being made dissolving or mod- 
ifying an order of injunction, the plaintiff may move the court 
to reinstate the order, and the court may, in its discretion, allow 
the motion, and appoint a time for hearing the same before the 
court, or a time and place for hearing betore some judge thereof, 
and upon the hearing, the parties may produce such additional 
affidavits or depositions as the court shall direct, and the order 
of injunction shall be dissolved, modified, or reinstated, as the 
court or judge may deem right. Until the hearing of the motion 
to reinstate the order of injunction, the order to dissolve or 
modify it, shall be suspended. 


Sec. 170. The judge of the district court shall have power 
to make every order in vacation which, by the provisions of this 
chapter, may be made by the court in term time, 


CHAPTER XII. 


ATTACHMENT, 


Sec. 171. The plaintiff at the time of issuing the sum- 
mons, or at any time afterward, and before judgment, may have 
the property of the defendant attached in the manner herein- 
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after prescribed, as a security for the satisfaction of such judg- 
ment as he may recover. 


Sec. 172. A writ of attachment shall be issued by the 
clerk of the court in which the action is pending, whenever the 
plaintiff, or any one on his behalf, shall make and file an affida- 
vit, that a cause of action exists against the defendant, aud the 
grounds thereof, and that the defendant is either: 

l. A foreign corporation ; or : 
2. That he is not a resident of this Territory, or has departed 
therefrom with intent to delay or defraud his creditors, or to 


avoid the service of process, or keeps himself concealed therein 
with the like intent ; or 


3. That he has removed, or is about to remove any of his 
property from this Territory, with intent to delay or defraud his 
creditors ;- or 

4. That he has assigned, secreted, or disposed of any of his 
property, or is about to assign, secrete, or dispose of it, with 
intent to delay or defraud his creditors ; or 

5. That the defendant has been guilty-of a fraud in contract- 
ing the debt, or incurring the obligation for which the action is 
brought. 


Sec. 173. Upon filing the affidavit with the clerk, the 
plaintiff shall be entitled to have the writ issue as soon thereat- 
ter as he shall file with the clerk his bond, with one or more sure- 
ties, ina sum not less than one hundred dollars, and equal to the 
am unt for which the plaintiff deminds judgment, and to the 
effect that the plaintiff will pay all costs that may be adjudged 
to the defendant, and all damages which he may sustain by rea- 
son of the attachment, if the same be wrongful, oppressive, or 
without sufficient cause, not exceeding the sum specified in the 
bond. With the bond, the plaintiff shall also file the affidavits 
of the sureties, from which affidavits it must appear that sueh 
sureties are qualified, and that taken together they are worth the 
amount of the sun specified in the bond, over all debts and lia- 
bilities, and property exempt from execution. No person not 
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qualified to become bail upon an arrest, is qualified to become 
surety in a bond for an attachment. 


Sec. 174. The writ shall be directed to the sheriff of any 
county in which property of such defendant may be, and shall 
require him to attach and safely keep all the property of such 
defendant within his county not exempt from execution, or so 
much thereof as may be sufficient to satisfy the plaintiff's 
demand, the amount of which shall be stated in conformity with 
the complaint, together with costs and expenses. Several writs 
may be issued at the same time, to the sheriffs of different 
counties. 


Sec. 175. The rights or shares which such defendant may 
have in the stock of any association or corporation, together with 
the interest, and profits thereon, and all other property in this 
Territory of such defendant not exempt from execution, shall. be 
liable to be attached. The sheriff shall note upon the writ the 
date of its delivery to him, and shall make a full inventory of 
the property attached, and return the same with the writ. 


Sec. 176. The sheriff to whom the writ is directed and 
delivered, shall execuf® the same without delay, as follows : 


1. Real property shall be attached by leaving a copy of the 
writ with the occupant thereof ; or if there be no occupant, by 
posting a copy in a conspicuous place thereon, and filing a copy, 
together with a description of the property attached, with the 
auditor of the county. 


2. Personal property, capable of manual delivery, shall be 
attached by taking it into custody. 


3. Stock or shares, or interest in stock or shares, of ‘any cor- 
poration or company, shall be attached, by leaving with the pres- 
ident, or other head of the same, or the secretary, cashier or 
managing agent thereof, a copy of the writ, and a notice stating 
that the stock or interest of the defendant is attached in pursu- 
ance of such writ. l 


4. Debts and credits, and other personal property, not capa- 
ble of manual delivery, shall be attached by leaving with the 
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person owing such debts, or having in his possession, or under 
his control such credits, or other personal property, a copy of 
the writ, and a notice that the debts owing by him to the defend- 
ant, or the credits and other personal property in his possession. 
or under his control, belonging to the defendant, are attached in 
pursuance of such writ. 


Sec. 177. Upon receiving information in writing from the 
plaintiff or his attorney, that any person has in his possession or 
under his control any credits or other personal property belonging 
to the defendant, or is owing any debt to the defendant, the 
sheriff shall serve upon such person a copy of the writ and a 
notice that such credits or other property or debts, as the case 
may be, are attached in pursuance of such writ. 


Sec. 178. All persons having in their possession or under 
their control any credits or other personal property belonging to 
the defendant, or owing any debts to the defendant at the time 
of service upon them of a copy of the writ and notice, as pro- 
vided in the last two sections, shall be, unless such property be 
delivered up or transferred or such debts he paid to the sheriff, 
_ liable to the plaintiff for the amount of such credits, property or 
debts, until the attachment be discharged, or any judgment. 
recovered by hiin be satisfied. 


Sec. 179. Any person owing debts to the defendant, or 
having in his possession or under his control any credits or other 
personal property belonging to the defendant, may be required 
to attend before the court or judge, or a referee appointed by the 
court or judge, and be examined on oath respecting the same. 
The defendant may also be required to attend for the purpose of 
giving information respecting his property, and may be examined 
on oath. The court or judge may, after such examination, order 
personal property capable of manual delivery to be delivered to 
the sheriff, on such terms as may be just, having reference to any 
liens thereon or claims against the same, and a memorandum to 
be given of all other personal property containing the amount 
and description thereof. 
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Sec. 180. The sheriff shall make a full inventory of the 
property attached, and return the same with the writ. To ena- 
ble him to make such return as to debts and credits attached, he 
shall request, at the time of service, the party owing the debt or 
having the credit to give him a memorandum, stating the amount 
and description of each ; and if such memorandum be refused, 
he shall return the fact of the refusal with the writ. The party 
refusing to give the memorandum may be required to pay the 
cost of any proceedings taken for the purpose of obtaining infor- 
mation respecting the amount and description of such debt or 
credit. 


Sec. 181. If any of the property attached be perishable, 
the sheriff shall sell the same in the manner in which such prop- 
erty is sold on execution. The proceeds, and other property 
attached by him, shall be retained by him to answer any judg- 
ment that may be recovered in the action, unless sooner subjected 
to execution upon another judgment recovered previous to the 
issuing of the attachment. Debts and credits attached may be 
collected by him, if the same can be done without suit. The 
sheriffs receipt shall be a sufficient discharge for the amount 
paid. : 


Sec. 182. If any personal property attached be claimed 
by a third person as his property, the sheriff may summon a jury 
of six men to try the validity of such claim ; and such proceed- 
ings shall be had thereon with the like effect as in case of a claim 
after levy upon execution. l 


Sec. 183. If judgment be recovered by the plaintiff, the 
sheriff shall satisfy the same out of the property attached by 
him which has not been delivered to the defendant or a claimant, 
as hereinbefore provided, or subjected to execution on another 
Judgment recovered previous to the issuing of the attachment, if 
it be sufficient for that purpose : 

1. By paying to the plaintiff the proceeds of all sales of per- 
ishable property sold by him, or of any debts or credits collected 
by him, or so much as shall be necessary to satisfy the jndgment. 
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2. If any balance remain due, and an execution shall have 
been issued on the judgment, he shall sell under the execution 
so much of the property, real or personal, as may be necessary to 
satisfy the balance, if enough for that purpose remain in his 
hands. Notice of the sales shall be given, and the sales con- 
ducted as in other cases of sales on execution. 


Sec. 184. If after selling all the property attached by him 
remaining in his hands and applying the proceeds, together with 
the proceeds of any debts or credits collected by him, deducting 
his fees, to the payment of the judgment, any balance shall 
remain due, the sheriff shall proceed to collect such balance as 
upon an execution in other cases. Whenever the judgment shall 
have been paid, the sheriff, upon reasonable demand, shall deliver 
over to the defendent the attached property remaining in his 
hands, and any proceeds of the property attached unapplied on 
the judgment. 


Sec. 185. If the execution be returned unsatisfied in 
whole or in part, the plaintiff may proceed as in other cases 
upon the return of an execution. 


Sec. 186. -If the defendant recover judgment against the 
plaintiff, all the proceeds of sales and money collected by the 
sheriff, and all the property attached remaining in the sheriff's 
hands shall be delivered to the defendant or his agent ; the order 
of attachment shall be discharged and the property released 
therefrom. 


Sec. 187. Whenever the defendant shall have appeared in 
the action he may apply, upon reasonable notice to the plaintiff, 
to the court in which the action is pending, or to the judge 
thereof, for an order to discharge the same upon the execution 
of the bond mentioned in the next section ; and if the applica- 
cation be granted, all the proceeds of sales and moneys collected 
by the sheriff, and all the property attached remaining in his 
hands shall be released from the attachment and delivered to the 
defendent upon the justification of the sureties on the bond, if 
required by the plaintiff. 
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Sec. 188. Upon such application the defendant shall 
deliver to the court or judge a bond, executed by at least two 
sureties, residents and freeholders or householders in the county, 
to the effect that the sureties will on demand pay to the plaintiff 
the amount of any judgment that may be recovered in favor of 
the plaintiff in the action, not exceeding the sum specified in the 
bond, which shall be sufficient to satisfy the amount claimed by 
the plaintiff in his complaint, and the costs. The sureties may 
be required to justify on such application before the judge or 
court, and the property attached shall not be released from an 
attachment withouttheir justification, if the same be required. 


Sec. 189. The defendant may at any time before the time 
for answering expires, apply on motion, upon reasonable notice 
to the plaintiff, to the court in which the action is brought, or to 
the judge thereof, that the attachment be discharged on the 
ground that the writ was improperly issued. 


Szc. 190. If the motion be made upon affidavits on the 
part of the defendant, but not otherwise, the plaintiff may 
oppose the same by affidavits or other evidence, in addition to 
those on which the order of attachment was made. 


Sec. 191. If upon such application, it shall satisfactorily 
appear that the writ of attachment was improperly issued, it 
shall be discharged. 


Sec. 192. The Sheriff shall return the writ of attachment 
with the summons, if issued at the same time ; otherwise, within 
twenty days after its receipt, with a certificate of his proceedings 
endorsed thereon, or attached thereto. 


Src. 193. Whenever property has been taken by an off- 
cer, under a writ of attachment, in pursuance of the provisions 
of this act, and it shall be made to appear satisfactorily to the 
court, or a judge thereof, that the interest of the parties to the 
action will be subserved by a sale thereof, the court or judge may 
order such property to be sold, in the same manner as property 
is sold under an execution, and the proceeds to be deposited in 


court, to abide the judgment in the action. Such order shall be 
7 
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made only upon notice to the adverse party or his attorney, in 
case such party have been personally served with a notice in the 
action. 

Sec. 194. The judge of the district court shall have power" 
to make every order in vacation which, by the provisions of this 
chapter, may be made by the court in term time. 


CHAPTER XIII. 
OF RECEIVERS AND DEPOSITS IN COURT. 


Sec. 195. A receiver may be appointed by the court in 
the following cases : 

1. In an action by a vendor to vacate a fraudulent purchase 
of property, or by a creditor to subject any property or fund to 
his claim. i 

2. In an action between partners, or other persons jointly 
interested in any property or fund. 

3. In all actions where it is shown that the property, fund, 
or rents and profits in controversy are in danger of being lost, 
removed or materially injured. l 

4, Inan action by a mortgagee for the foreclosure of a mort- 
gage and the sale of the mortgaged property, when it appears 
that such property is in danger of being lost; removed, or mate- 
rially injured ; or when such property is insufficient to discharge 
the debt, to secure the application of the rents and profits accru- 
ing, before a sale can be had. 

5. When a corporation has been dissolved, or is insolvent, or 
is in imminent danger of insolvency, or has forfeited its corporate 
rights. 

6. And in such other cases as may be provided for by law, or 
when, in the discretion of the court it may be necessary to secure 
ample justice to the parties, provided that no party or attorney 
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or other person interested in an action, shall be appointed 
receiver therein. : 

Sec. 196. Before entering upon his duties, the receiver 
must be sworn to perform them faithfully, and with one or more 
sureties, approved by the court, execute a hond to such person 
as the court may direct, conditioned that he will faithfully dis- 
charge the duties of receiver in the action, and obey the orders 
of the court therein. 

Sec. 197. When it is admitted by the pleading or exam- 
ination of a party, that he has in his possession, or ander his 
control, any money, or other thing capable of delivery, which, 
being the subject of the litigation, is held by him as trustee for 
another party, or which helongs or is due to another party, the 
court may order the same to be deposited in court, or delivered 
to such party, with or without security, subject to the further 
direction of the court. 

Src. 198. Whenever, in the exercise of its authority, a 
court shall have ordered the deposit or delivery of money or other 
thing, and the order is disobeyed, the court, besides punishing 
the disobedience as for contempt, may make an order requiring 
the sheriff to take the money or thing and deposit or deliver it 
in conformity with the direction of the court. 

Sec. 199. Money deposited or paid into court in an action, 
shall not be loaned out, unless with the consent of all parties 
having an interest in, or making claim to the same. 

Sec. 200. The receiver shall have power, under control of 
the court, to bring and defend actions, to take and keep posses- 
sion of the property, to receive rents, collect debts, and generally 
to do such acts respecting the property, as the court may 
authorize. 

Sec. 201. When the answer of the defendant admits part 
of the plaintiffs claim to be just, the court, on motion, may 
order the defendant to satisfy that part of the claim, and may 
enforce the order by execution or attachment. 
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CHAPTER XIV. 
OF ISSUES IN CIVIL ACTIONS. 


Sec. 202. Issues arise upon the pleadings when a fact or 
conclusion of law is maintained by the one party, and contro- 
verted by the other, and are of two kinds: 

1. Of law; and 
2. Of fact. 


Sec. 203. An issue of law arises upon a demurrer to the 
complaint, answer, or reply, or to some part thereof. 

Sec. 204. An issue of fact arises : 

1. Upon a material allegation in the complaint, controverted 
by the answer ; or 

2. Upon new matter or a set-off, controverted by the reply ; 
or 

3. Upon new matter in the reply. 

Sec. 205. Issues both of law and fact may arise upon 
different parts of the pleading in the sameaction. In such cases, 
the issues of law shall be first tried, unless the court otherwise 
direct. i 


CHAPTER XV. 


OF THE TRIAL OF CIVIL ACTIONS. 


Sec. 206. An issue of law shall be tried by the court, 
unless referred upon consent, as provided in this act. An issue 
of fact shall be tried by a jury, unless a jury trial be waived, or 
a reference be ordered, as provided in this act. The waiver of a 
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jury, or agreement to reter, shall be by stipulation of the parties 
filed, or the oral consent Of parties given in open court and 
minuted in the records: Provided, That nothing herein con- 
tained shall be so construed as to restrict the chancery powers 
of the judges, or to authorize the trial of any issue by a jury, 
when the complaint alleges an equitable claim, and seeks relief 
solely upon the ground of the equities of the demand made by 
the pleadings in the action. 


Sec. 207. A motion to continue a trial on the ground of 
the absence of evidence, shall only be made upon affidavit, show- 
ing the materiality of the evidence expected to be obtained, and 
that due diligence has been used to procure it, and also the name 
and residence or the witness or witnesses. The court may also 
require the moving party to state, upon affidavit, the evidence 
which he expects to obtain ; and if the adverse party admit that 
such evidence would be given, and that it be considered as 
actually given on the trial, or offered and overruled as improper, 
the trial shall not be continued. The court, upon its allowance 
of the motion, may impose terms or conditions upon the moving 
party. — 

Sec. 208. When the action is called for trial, the clerk 
shall prepare separate ballots containing the names of the jurors 
summoned who have appeared and not been excused, and deposit 
them in a box. He shall then draw from the box twelve names, 
and the persons whose names are drawn shall constitute the jury. 
If the ballots become exhausted before the jury is complete, or 
if from any cause a juror or jurors be excused or discharged, the 
sheriff, under the direction of the court, shall summon from the 
bystanders, citizens of the county or district, as many qualified 
persons as may be necessary to complete the jury. Whenever it 
shall be requisite for the sheriff to summon more than one per- 
son at a time from the bystanders or body of the district or 
county, the names of the talesmen shall be returned to the clerk, 
who shall thereupon write the names upon separate ballots and 
deposit the same in the trial jury box, and draw such ballots 
separately therefrom, as in the case of the regular panel. ‘The 
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jury shall consist of twelve persons, unless the parties consent to 
a less number. The parties may consent to any number not less 
than three, and such consent shall be entered by the clerk on the 
minutes of the trial. 

Src. 209. Either party may challenge the jurors, but when 
there are several parties on either side, they shall join in a chal- 
lenge before it can be made. The challenge shall be to indi- 
vidual jurors, and be peremptory or for cause. Each party shall 
be entitled to three peremptory challenges. 


Src. 210. A peremptory challenge is an objection to a 
juror for which no reason need be given, but upon which the 
court shall exclude him. 

Szc. 211. A challenge for cause is an objection to a juror, 
and may be either : 

1. General ; that the juror is disqualified from serving in 
any action; or . 

2. Particular; that he is disqualified from serving in the 
action on trial. 

Src. 212. General causes of challenge are : 

A conviction for a felony. 

2. A want of any of the qualifications prescribed by law for 
a juror. 

3. Unsoundness of mind, or such defect in the faculties of 
the mind, or organs of the body, as renders him incapable of 
performing the duties of a juror. 

Sec. 213. Particular causes of challenge are of two kinds: 

1. For such a bias as when the existence of the facts is 
ascertained, in judgment of law disqualifies the juror, and which 
is known in this code as implied bias. 

2. For the existence of a state of mind on the part of the 
juror in reference to the action, or to either party, which sat- 
isfies the trier in the exercise of a sound discretion, that he 
cannot try the issue impartially and without prejudice to the 
substantial rights of the party challenging, and which is known 
in this code as actual bias. 
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Sec. 214. A challenge for implied bias may be taken for 
any or all of the following causes, and not otherwise : 


1. Consanguinity or affinity within the fourth degree to either 
party. 

2. Standing in the relation of guardian and ward, attorney 
and client, master and servant or landlord and tenant, to the 
adverse party; or being a member of the family of, or a part- 
ner in business with, or in the employment for wages, of the 
adverse party, or being surety or bail in the action called for 
trial, or otherwise, for the adverse party. 

3. Having served as a juror on a previous trial in the same 
action, or in another action between the same parties for the 
same cause of action, or in a criminal action by the Territory 
against either party, upon substantially the same facts or trans- 
action. 

4. Interest on the part of the juror in the event of the 
action, or the principal question involved therein, excepting 
always, the interest of the juror as a member or citizen of the 
county or municipal corporation. 

Sec. 215. A challenge for actual bias may be taken for the 
cause mentioned in the second subdivision of section two hundred 
and [fifteen.] But on the trial of such challenge, although it 
should appear that the juror challenged has formed or expressed 
an opinion upon what he may have heard or read, such opinion 
shall not of itself be sufficient to sustain the challenge, but the 
court must be satisfied, from all the circumstances, that the juror 
cannot disregard such opinion and try the issue impartially. 

Sec. 216. An exemption from service on a jury shall not 
be cause of challenge, but the privilege of the person exempted. 

Src. 217. The jurors having been examined as to their 
qualifications, first by the plaintiff and then by defendant, and 
passed for cause, the peremptory challenges shall be conducted 
as follows, to wit: 


The plaintiff may challenge one, and then the defendant 
may challenge one, and so alternately until the peremptory chal- 
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lenges shall be exhausted. The panel being filled and passed 
for cause, after said challenge shall have been made by either 
party, a refusal to challenge by either party in the said order of 
alternation, shall not defeat the adverse party of his fnll num- 
ber of challenges, but such refusal on the part of the plaintiff to 
exercise his challenge in proper turn; shall conclude him as to 
the jurors once accepted by him, and if his right be not 
exhausted, his further challenges shall be confined, in his proper 
turn, to talesmen only. 

Sec. 218. The challenges of either party shall be taken 
separately in the following order, including in each challenge all 
the causes of challenge belonging to the same class : 


1. For general disqualification. 
2. For implied bias. 

3. For actual bias. 

4. Peremptory. 

Sec. 219. The challenge may be excepted to by the adverse 
party for insufficiency, and if so, the court shall determine the 
sufficiency thereof, assuming the facts alleged therein to be true. 
The challenge may be denied by the adverse party, and if so, the 
court shall try the issue and determine the law and the facts. 

Sec. 220. Upon the trial of a challenge, the rules of evi- 
dence applicable to testimony offered upon the trial of an ordi- 
nary issue of fact shall govern. The juror challenged, or any 
other person otherwise competent, may be examined as a witness 
by either party. If a challenge be determined to be sufficient, 
or found to be true, as the case may be, it shall be allowed, and 
the juror to whom it was taken excluded; but if determined or 
found otherwise, it shall be disallowed. 

Sec. 221. The challenge, the exception and the denial may 
be made orally. The judge of the court shall note the same 
upon his minutes, and the substance of the testimony on either 
side. 

Sec. 222. As soon as the number of the jury has been 
completed, an oath or affirmation shall ‘be administered to the 
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jurors, in substance that they and cach, of them will well and 
truly try the matter in issue between the plaintiff and defendant, 
and a true verdict give according to the law and evidence as given 
them on the trial. 

Sec. 223. When the jury has been sworn, the trial shall 
proceed in the following order : 

l. The plaintiff must briefly state the cause of action and 
the evidence by which he expects to sustain it. The defendant 
may in like manner state the defense and the evidence he expects 
to offer in support thereof, but nothing in the nature of comments 
or argument shall be allowed in opening the case. It shall be 
optional with the defendant whether he states his case before or 
after the close of the plaintiffs testimony. 

2. The plaintiff or the party upon whom rests the burden of 
proof in the whole action, must first produce his evidence; the 
adverse party will then produce his evidence. 

3. The parties will then be confined to rebutting evidence, 
unless the court for good reasons in furtherance of justice, per- 
mits them to offer evidence in their original case. 

4. When the evidence is concluded, either party may request 
the judge to charge the jury in writing, in which event no other 
charge or instruction shall be given, except the same be contained 
in the said written charge; or either party may request instruc- 
tions to the jury on points of law, and if the court refuse to give 
the same, the party requesting may except. Either party shall 
also be entitled to require of the judge that all interlocutory 
orders, instructions or rulings upon the evidence during the 
progress of the trial of a cause, shall be reduced to writing, 
together with any exceptions that may be made thereto, and the 
same shall be made a part of the record of the case, and any 
refusal on the part of the judge trying the cause or making the 
order to comply with all or any of the provisions of this section 
shall be regarded error, and entitle the party whose request shall 
have been refused to a reversal of the judgment on a writ of 
error: Provided, always, That the instruction or ruling so 


requested is pertinent and consistent with the law and evidence 
8 
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of the case, and that such refusal has worked an injury to the 
party requesting the same. 

5. After the conclusion of the evidence and the filing of 
request for charge in writing or instructions, the plaintiff or 
party having the burden of proof may, by himsclf or one coun- 
sel, address the court and jury upon the law and facts of the case, 
after which the adverse party may address the court and jury in 
like manner by himself and one counsel, or by two counsel, and 
be followed by the party or counsel of the party first addressing 
the court. No more than two specches on behalf of plaintiff or 
defendant shall be allowed. 


6. The court shall then charge the jury upon the law in the 
case. If no request has been made for said charge to bein writ- 
ing, or if no instructions have been requested, said charge may 
be oral; but either party at any time before the jury return 
their verdict, may except to the same or any part thereof ; but 
no exception shall be regarded by the supreme court, unless the 
same shall embody the specific parts of said charge to which 
exception is taken. In charging the jury, the court shall state 
to them all matters of law necessary for the information of the 
jury in finding a verdict; and if it become necessary to allude 
to the evidence, it shall also inform the jury that they are the 
exclusive judges of all questions of fact. 


Sec. 224. Any party may, when the evidence is closed, 
submit in distinct and concise propositions the conclusions of 
fact which he claims to be established, or the conclusions of law 
which he desires to be adjudged, or both. They may be written 
and handed to the court, or at the option of the court, oral, and 
entered in the judge’s minutes. 


Src. 225. All questions uf law including the admissibility 
of testimony, the facts preliminary to such admission, and the 
construction of statutes and other writings, and other rules of 
evidence, are to be decided by the court, and all discussions of 
law addressed to it. 


Sec. 226. All questions of fact other than those mentioned 
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in the section preceding, shall be decided by the jury, and all 
evidence thereon addressed to them. 

Sev. 227. Whenever in the opinion of the court it is 
proper that the jury should have a view of real property which 
is the subject of the litigation, or of the place in which any mate- 
rial fact occurred, it may order the jury to be conducted in a 
body, in the custody of a proper officer, to the place which shall 
be shown to them by the judge or by a person appointed by the 
court for that purpose. While the jury are thus absent, no 
person, other than the judge or person so appointed, shall speak 
to them on any subject connected with the trial. 


Sec. 228. The jurors may be kept together in charge of 
a proper officer, or may, in the discretion of the court, at any 
time before the submission of the cause to them, be permitted to 
separate; in either case they may be admonished by the court 
that it is their duty not to converse with any other person, or 
among themselves, on any subject connected with the trial, or 
to express any opinion thereon, until the case is finally sub- 
mitted to them. 


Sec. 229. If after the formation of the jury, and before 
verdict, a juror become sick, so as to be unable to perform his 
duty, the court may order him to be discharged. In that case, 
unless the parties agree to proceed with the other jurors, a new 
juror may be sworn and the trial begin anew; or the jury may 
be discharged and a new jury then or afterwards formed. 


Sec. 230. A juror may be examined by either party as a 
witness, if he be otherwise competent. If he be not so exam- 
ined, he shall not communicate any private knowledge or infor- 
mation that he may have of the matter in controversy, to his 
fellow jurors, nor be governed by the same in giving his verdict. 


Sec. 231. After hearing the charge, the jury may either 
decide in the jury box or retire for deliberation. If they retire, 
they must be kept together in a room provided for them, or 
some other convenient place, under the charge of one or more 
officers, until they agree upon their verdict, or are discharged by 
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the cowt. The officer shall, to the best of his ability, keep the 
jury thus separate from other persons, without drink, except 
water, and without food, except ordered by the court. He must 
not suffer any communication to be made to them, nor make any 
himself, unless by order of the court, except to ask them if they 
have agreed upon their verdict,and he shall not, before the ver- 
dict is rendered, communicate to any person the state of their 
deliberations or the verdict agreed on. 

Sec. 232. If while the jury are kept together, cither dur- 
ing the progress of the trial ov after their retirement for delibe- 
ration, the court order them to be provided with snitable and 
sufficient food and lodging, they shall be so provided by the sher- 
iff, at the expense of the county. 


Sec. 233. Upon retiring for deliberation, the jury may 
take with them the pleadings in the cause, and all papers which 
have been received as evidence on the trial, (except depositions,) 
or copies of such parts of public records or private documents 
given in evidence, as ought not, in the opinion of the court, to 
be taken from the person having them in possession. 


Sec. 234. After the jury have retired for deliberation, if 
there be a disagreement between them as to any part of the tes- 
timony, or if they desire to be informed of any point of law aris- 
ing in the case, they may require the officer having them in 
charge to conduct them into court. Upon their being brought 
into court the inrformation required shall be given in the presence 
of or after notiee to the parties or their attorneys. 


Sec. 235. The jury may be discharged by the court on 
account of the sickness of a juror, or other accident or calam - 
ity requiring their discharge, or by consent of both parties, or 
after they have been kept together until it satisfactorily appears 
that there is no probability of their agrecing. 

Sec. 236. In all cases where a jury are discharged or pre- 
vented from giving a verdict by reason of aceident or other cause, 
during the progress of the trial, or after the cause is submitted 
to them, the action shall be continued to the next term, without 
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both parties demand an immediate trial, in which case it shall 
vo to the foot of the trial list. 

Sec. 237. While the jury are absent the court may adjourn 
from time to time, in respect to other business, but it is never- 
theless to be deemed open for every purpose connected with the 
cause submitted to the jury, until a verdict is rendered or the 
jury discharged. A final adjournment of the court discharges 
the jury. i 

Sec. 238. When the jury have agreed upon their verdict 
they shall be conducted into court by the officer having them in 
charge. Their names shall then be called, and if all do not 
appear, the rest shall be discharged without giving a verdict. 

Sec. 239. If the jury appear, they shall be asked by the 
court or the clerk whether they have agreed upon their verdict, 
and if the foreman answer in the affirmative, he shall on being 
required declare the same. 

Sec. 240. When a verdict is given and betore it is filed, 
the jury may be polled at the request of either party, for which 
purpose each shall be asked whether it be his verdict ; if any 
juror answer in the negative the jury shall be sent out for fur- 
ther deliberation. If the verdict be informal or insufficient, it 
may be corrected by the jury under the advice of the court, or 
the jury may again be sent out. 

` Sec. 241. When the verdict is given and is such as the 
court may receive, and if no juror disagree or the jury be not 
again sent out, the clerk shall file the verdict. The verdict is 
then complete and the jury shall be discharged from the case. 
The verdict shall be in writing, and under the direction of the 
court shall be substantially entered in the journal as of the day’s 
proceedings on which it was given. 
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CHAPTER XVI. 
THE VERDICT. 


Sec. 242, The verdict of a jury is either general or special. 
A general verdict is that by which the jury pronounces generally 
upon all or any of the issues either in favor of the plaintiff or 
defendant. A special verdict is that by which the jury find the 
tacts only, leaving the judgment to the court. 


Sec. 243. Inan action for the recovery of specific personal 
property, if the property has not been delivered to the plaintiff, 
or the defendant by his answer claim a return thereof, the jury 
shall assess the value of the property if their verdict be in favor 
of the plaintiff, or if they find in favor of the defendant and 
that he is entitled to a return thereof, and may at the same time 
assess the damages, if any are claimed in the complaint or answer, 
which the prevailing party has sustained by reason of the deten- 
tion or taking and withholding such property. 

Src. 244. In every action for the recovery of money only, 
or specific real property, the jury, in their discretion, may render 
a general or special verdict. In all other cases, the court may 
direct the jury to find a special verdict in writing upon all or any 
of the issues, and in all cases may instruct them, if they render 
a general verdict, to find upon particular questions of fact, to be 
stated in writing, and may direct a written finding thereon. 
The special verdict or finding shall be filed with the clerk and 
entered in the minutes. 

Src. 245. When a special finding of facts shall be incon- 
sistent with the general verdict, the former shall control the 
latter, and the court shall give judgment accordingly. 

Sec. 246. When a verdict is found for the plaintiff in an 
action for the recovery of money, or for the defendant when a 
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set-off for the recovery of money is established beyond the 
amount of the plaintiff’s claim as established, the jury shall also 
assess the amount of the recovery; they may also, under the 
direction of the court, assess the amount of the recovery when 
the court give judgment for the plaintiff on the answer. 


CHAPTER XVII. 
TRIAL BY THE COURT. 


Sec. 247. Trial by jury may, with the assent of the 
court, be waived by the several parties in the manner following : 
1. By failing to appear at the trial. 
2. By written consent, iu person or by attorney, filed with 
the clerk. 


3. By oral consent in open court entered in the minutes. 

Sec. 248. Upon the trial of an issue of fact by the court, 
its decisions shall be given in writing and filed with the clerk. 
În giving the decision, the facts found and the conclusions of law 
shall be separately stated. Judgment upon the decision shall he 
entered accordingly. 

Sec. 249. The order of proceedings on a trial by the court 
shall be the same as provided in trials by jury. The finding of 
the court upon the facts shall be deemed a verdict, and may be 
set aside in the same manner and for the same reason as far as 
applicable, and a new trial granted. 
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CHAPTER XVIII. 
TRIAL BY REFEREES. 


Src. 250. All or any of the issues in the action, whether 
© of fact or law, or both, may be referred upon the written consent 
of the parties. 

Sec. 251. When the parties do not consent the court may 
upon the application of either, or of its own motion, direct a 
reference in the following cases : 

1. When the trial of an issue of fact shall require the exam- 
ination of a long account on either side, in which case the ref- 
erees may be directed to hear and decide the whole issue, or to 
report upon any specific question of fact involved therein ; or 

2. When the taking of an account shall be necessary for the 
information of the court, before judgment upon an issue of law, 
or for carrying a judgment or order into effect ; or 

3. When a question of fact other than upon the pleadings 
shall arise, upon motion or otherwise, in any stage of the 
action; or 

4. When it is necessary for the information of the court in a 
special proceeding. 

Sec. 252. A reference may be ordered to any person or 
persons not exceeding three, agreed upon by the parties. If the 
parties do not agree the court or judge may appoint one or more, 
not exceeding three. 

Src. 253. When the appointment of referees is made by 
the court or judge, each referee shall be: 

J. Qualified as a juror as provided by statute. 

2. Competent as juror between the parties. 

Src. 254. When the referees are chosen by the court each 
party shall have the same right of challenge as to such referees, 
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to be made and determined in the same manner und with like 
effect as in the formation of juries, except that neither party 
shall be entitled to a peremptory challenge. 


Sec. 255. Subject to the limitations and directions pre- 
scribed in the order of reference, the trial by referees shall be 
conducted in the same manner as a trial by the court. They shall 
have the same power to grant adjournments, administer oaths, 
to preserve order and punish all violations thereof upon such 
trial, and to compel the attendance of witnesses, and to punish 
them for non-attendance or refusal to be sworn or testify as is 
possessed by the court. 


Sec. 256. The report of the referees shall state the facts 
found, and when the order of reference includes an issue of law 
it shall state the conclusions of law separately from the facts. 
The referees shall file with their report the evidence received upon 
the trial. If evidence offered by either party shall not be admit- 
ted on the trial and the party offering the same except to the 
decision rejecting such evidence at the time, the exceptions shall 
be noted by the referees and they shall take and receive such tes- 
timony and file it with the report. Whatever judgment the 
court may give upon the report, it shall, when it appears that 
such evidence was frivolous and inadmissible, require the party 
at whose instance it was taken and reported, to pay all costs and 
disbursements thereby incurred. 


Sec. 257. The report shall be filed with the clerk. If it 
be filed in term time either party may within such time as may 
be prescribed by the rules of the court or by special order move 
to set the same aside or for judgment thereon, or such order or 
proceeding as the nature of the case may require. If the report 
be filed in vacation the like proceedings may be had at the next 
term following. 


Sec. 258. The court may affirm or set aside the report 
either in whole or in part. If it affirms the report it shall give 
judgment accordingly. If the report be set aside either in whole 
or in part, the court may make another order of reference as to 
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all or so much of the report as is set aside, to the original refer- 
ees or others, or it may find the facts and determine the law itself 
and give judgment accordingly. Upona motion to set aside a 
report the conclusions thereof shall be deemed and considered as 
the verdict of the jury. 


CHAPTER XIX. 


EXCEPTIONS. 


Sec. 259. An exception is an objection taken at the trial 
to a decision upon matter of law, whether such trial be by jury 
or court or referees, and whether the decision be made during 
the formation of a jury, or in the admission of evidence, or in 
the charge to the jury, or at any other time from the calling of 
the action for trial to the rendering of the verdict or decision. 
But no exceptions shall be regarded on a motion for a new trial 
or on an appeal, unless the exception be material and affect the 
substantial rights of the parties. 


Src. 260. The point of the exception shall be taken at the 
time when the decision is made and be particularly stated, and 
may be delivered in writing to the judge or entered in his minutes, 
and at the time or afterwards be corrected until made conforma- 
ble to the truth. If an objection is made to any ruling of the 
court in the progress of a trial, and the truth of the statement 
thereof isytfot agreed upon between the counsel and the court, 
the counsel.ynay verify his statement thereof by his own oath 
and that of two respectable and disinterested bystanders, and 
file the same as an exception to the ruling objected to. Such 
statement inust be filed within the day that the objection is made 
and not otherwise. Within one day thereafter the adverse party 
may file a statement of the objection as prepared or approved by 
the court, together with the affidavits of not more than three 
respectable and disinterested bystanders concerning the truth or 
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falsity of the statement of the exception as filed by the counsel 
and prepared or approved by the court. Each statement of the 
exception and all affidavits concerning either of them when filed 
as herein required, shall be deemed a part of the record of the 
cause, and upon an appeal or review the appellate court must 
first ascertain therefrom the truth of the matter as far as possi- 
ble, and then determine the law arising thereon. The court must 
allow the counsel a reasonable time to procure the verification of 
his statement as herein required ; and all affidavits of bystanders 
shall be taken by the clerk of the court, who must certify thereon 
if he is satisfied of the fact that the bystander is respectable and 
disinterested. 


Sec. 261. No particular form of exception shal] be required. 
The objection shall be stated, with so much of the evidence or 
other matter as is necessary to explainit, but no more. 


Sec. 262. The statement of the exception, when -settled 
and allowed, shall be signed by the judge and filed with the clerk, 
and thereafter it shall be deemed and taken to be a part of the 
record of the cause. No exception need be taken or allowed to 
any decision upon a matter of law, when the same is entered in 
the journal or made wholly upon matters in writing and on file 
in the court. 

Sec. 263. When a cause has been tried by the court or by 
referees, and the decision or report is not made immediately after 
the closing of the testimony, the decision or report shall be 
deemed excepted to on a motion for a new trial or on appeal, 
without any special notice that an exception is taken thereto. 


CHAPTER XX. 


ARBITRATION AND AWARD. 


Sec. 264. All persons desirous to end by arbitration any 
controversy, suit or quarrel, except such as respect the title to 
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real estate, may submit their difference to the award or umpi- 
rage of any person or persons mutually selected. 

Sec. 265. Said agreement to arbitrate shall be in writing, 
signed by the parties, and may be by bond in any sum, condi- 
tioned that the parties entering into said submission shall abide 
the award. 

Sec. 266. The said arbitrators shall be duly sworn to try 
and determine the cause referred to them, and a just award make 
ont under the hands aud seals of a majority of them, agreeably 
to the terms of the submission. Said award, together with the 
written agreement to submit, shall be sealed up by the arbitrators 
and delivered to the party in whose favor it shall be made, who 
shall deliver the same, without breaking the seal, to the clerk of 
the district court of the district including the county wherein 
said arbitration is held, who shall enter the same on record in his 
office. A copy of the award, signed by said arbitrators, or a 
majority of them, shall also be delivered to the party in whose 
favor it is so rendered, who shall, if the matter be not settled, 
serve a copy of the same on the adverse party at least twenty 
days before the commencement of the next term of the said dis- 
trict court, and if no exceptions be filed against the same by or 
before the second day of said term, the judgment of the court 
shall be entered upon said award with like effect as though said 
award were the verdict of a jury, and execution may issue there- 
for and the same proceedings had as in civil actions. 

Sec. 267. The arbitrators chosen under the provisions of 
this chapter shall each be allowed three dollars per day, to be 
taxed with other costs of suit; but if either party fail to appear 
on the day agreed upon for the arbitrators to meet, said party 
shall be liable for all costs accruing that day, unless his absence 
was unavoidable, and shall be so established to the satisfaction 
of said arbitrators. And any arbitrator failing to attend on the 
day appointed unless delayed by sicknes or unavoidable acci- 
dent, shall forfeit and pay the sum of five dollars to the school 
fund of the county, to be recovered by action before a justice of 
the peace in the name of the county commissioners of the county. 
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Sec. 268. The party against whom an award may be made 
may except in writing thereto for either of the following causes : 
1. That the arbitrators or umpire misbehaved themselves in 
the case. 
2. That they committed an error in fact or law. | 
3. That the award was procured by corruption or other 
undue means. 


Src. 269. If upon exceptions filed it shall appear to the 
said district court that the arbitrators have committed error in 
fact or law, the court may refer the cause back to said arbitrat- 
ors, directing the amendment of said award forthwith, returna- 
ble to the current term of said court, and on the failure so to 
correct said proceedings, the court shall be possessed of the case 
and proceed to its determination. 


Sec. 270. Arbitrators, or a majority of them, shall have 
power : 

1. To compel the attendance of witnesses duly notified by 
either party and to enforce from either party the production of 
all such books, papers and documents as they may deem mate- 
rial to the cause. 

2. To administer oaths or affirmations to witnesses. 

3. Toadjourn their meetings from day to day, or for a longer 
time, and also from place to place, if they think proper. 

4. To decide both the law and the fact that may be involved 
in the cause submitted to them. 

Sec. 271. The laws in force in this Territory relating to 
evidence and the mannnr of procuring the attendance of wit- 
nesses, Shall govern in arbitrations. 


Sec. 272. The law governing proceedings for contempt in 
the trial of cases before justices of the peace, so far as the same 
may be applicable, shall apply to proceedings before arbitrations. 


Src. 273. The costs of witnesses, and other fees in the 
vase, shall be taxed against the losing party ; said fees shall be 
indorsed upon the award, and when said award is affirmed as the 
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judgment of the district court, execution shall issue therefor as 
for costs in civil actions. 


Sec. 274. Such award when so affirméd shall be in all 
respects like any other judgment of the district court, and a 
transcript of such judgment or execution issued thereon, recorded 
in the county auditor’s office in the same manner as other judg- 
ments, shall be a lien upon real estate in said county. 


CHAPTER XXI. 


NEW TRIAL. 


-~ Sec. 275. A new trial is a re-examination of an issue in 
the same court after a trial and decision by a jury, court or 
referees. 

Sec. 276. The tormer verdict or other decision may be 
vacated and a new trial granted on the motion of the party 
aggrieved, for any of the following causes materially affecting 
the substantial rights of such party : 

1. Irregularity in the proceedings of the court, jury or adverse 
party, or any order of the court, or abuse of discretion by which 
such party was prevented from having a fair trial. 

2. Misconduct of prevailing party or jury ; and whenever 
apy one or more of the jurors shall have been induced to assent 
to any general or special verdict to a finding on any question or 
questions submitted to the jury by the court, other and different 
from his own conclusions and arrived at by a resort to the deter- 
mination of chance or lot ; such misconduct may be proved by 
the affidavits of one or more of the jurors. 

3. Accident or surprise which ordinary prudence could not 
have guarded against. 

4. Newly discovered evidence material for the party making 
the application, which he could not with reasonable diligence 
have discovered and produced at the trial. 
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5. Excessive damages appearing to have been given under 
the influence of passion or prejudice. 

6. Error in the assessment of the amount of recovery, whether 
too large or too small, when the action is upon a contract or for 
the injury or detention of property. 

7. Insufficiency of the evidence to justify the verdict or other 
decision or that it is against law. 

8. Error in law occurring at the trial and excepted to at the 
time by the party making the application. 

Sec. 277. A new trial shall not be granted on account of 
the smallness of damages in an action for an injury to the per- 
son or reputation, nor in any other action where the dainages 
shall equal the actual pecuniary injury sustained. 

Sec. 278. When the motion is made for a cause mentioned 
in the first, second, third and fourth subdivisions of the last pre- 
ceding section, the facts upon which it is based shall be made to 
appear by affidavit. For any other cause it shall be made upon 
a written statement 

Sec. 279. Notice of an intended motion for a new trial 
shall be given on the day when the verdict or other decision in 
term is rendered, and the motion with the affidavits, if any in 
support thereof, shall be filed within two days thereafter. When 
the adverse party is entitled to oppose the motion by counter 
affidavits he shall file the same within one day after the filing of 
the motion. The motion shall be heard and determined during 
the term unless the court continue the same for advisement or 
want of time to hear it. When not so heard and determined, or 
continued, it shall be deemed withdrawn and may be disregarded. 


Sec. 280. Upon a trial by the court when the decision is 
given in vacation, a motion for a new trial shall be filed within 
twenty days from the time of filing such decision. If the next 
regular term of said court shall commence within less than twenty 
days from the time of filing such decision, then such motion 
shall be filed by the first day of said term. In either case the 
adverse party may within four days after the filing of the motion, 
file counter affidavits where the same are allowed. 
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Sesc. 281. In all cases of motion for a new trial, the 
grounds thereof shall be plainly specified, and no cause of new 
trial not so stated shall be considered or regarded by the court. 

Sec. 282. If the motion be supported by affidavits, coun- 
ter affidavits may be offered by the adverse party, and if the 
cause be newly discovered evidence, the affidavits of any witness 
or witnesses showing what their testimony will be, shall be pro- 
duced, or good reasons shown for their non-production. 


CHAPTER XXII. 


JUDGMENT IN GENERAL. 


Src. 284. A judgment is the final determination of the 
rights of the parties in the action. 

Sec. 285. Judgment may be given for or against one or 
more of several plaintiffs and for-or against one or more of sev- 
eral defendants; and it may when the justice of the case requires 
it, determine the ultimate rights of the parties on each side as 
between themsclves. 

Src. 286. In an action against several defendants the court 
may, in its discretion, render judgment against one or more of 
them whenever a several judgment is proper, leaving the action 
to proceed against the others. 


CHAPTER XXIII. 


JUDGMENT OF NON-SUIT. 


Src. 287. An action may be dismissed or a judgment of 
non-suit entered in the following cases : 
1. By the plaintiff himself at any time, either in term time 
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or in vacation, before the jury retire to consider of their verdict, 
unless set-off be interposed as a defense, or unless the defendant 
sets up a counter claim to the specific property or thing which 
is the subject matter of the action. 

2. By either party upon the written consent of the other. 

3. By the court, when the plaintiff fails to appear on trial 
and the defendant appears and asks for a dismissal. 

4. By the court, when upon the trial and before the final sub- 
mission of the case the plaintiff abandons it. 

5. By the court, on the retusal or neglect of the plaintiff to 
make the necessary parties after having been ordered by the 
‘court, 

6. By the court, on the application of some of the defend- 
ants, where there are others whom the plaintiff fails to prosecute 
with diligence. 

7. By the court, for disobedience of the plaintiff to an order 
concerning the proceedings in the action. 

8. By the court, upon motion of the defendant, when upon 
the trial the plaintiff fails to prove a sufficient cause for the 
jury. 

Sec. 287. In every case other than those mentioned in the 
last section, the judgment shall be rendered on the merits. 

Sec. 288. When a indgment of non-suit is given, the 
action is dismissed; but such judgment shall not have the effect 
to bar another action for the same cause. 


CHAPTER XXIV. 


JUDGMENT ON FAILURE TO ANSWER. 


IN WHAT CASE JUDGMENT MAY BE HAD UPON FAILURE TO 
ANSWER. 
Sec. 289. Judgment may be had if the defendant fail to 


answer to the complaint, as follows : 
10 
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1. In an action arising upon contract for the recovery of 
money or damage only, if no answer has been filed with the 
clerk of the court within the time specified in the summons, or 
such further time as may have been granted by the court or 
judge, the clerk, upon the application of the plaintiff, shall enter 
the default of the defendant and immediately thereafter enter 
judgment for the amount specified in the summons, including 
the costs, against the defendant, or against one or more of sev- 
eral defendants in the case provided for in section sixty-six. 


2. In other actions, if no answer has been filed with the 
clerk of the court within the time specified in the summons, or 
such further time as may have been granted, the clerk shall 
enter the default of the defendant, and thereafter the plaintiff 
may apply at the first or any subsequent term of the court for 
the relief demanded in the complaint. If the taking an account 
or the proof of any fact be necessary to enable the conrt to give 
Judgment or to carry the judgment into effect, the court may 
take the account or hear the proof, or may, in its discretion, 
order a reference for that purpose. Where the action is for the 
recovery of damages, in whole or in part, the court may order 
the damages to be assessed by a jury; or if to determine the 
amount of damages, the examination of a long account be nec- 
essary, by a reference as above provided. 

3. In actions where the service of the summons was by pub- 
lication, the plaintiff, npon the expiration of the time designa- 
ted in the order of pnblication may, upon proof of the publica- 
tion and that no answer has been filed, apply fur judgment, 
and the court shall thereupon require proof to be made of the 
demand mentioned in the complaint, and if the defendant be not 
a resident of the Territory, or is a foreign corporation, shall 
require the plaintiff or his agent to be examined on oath respect- 
ing any payments that have been made to the plaintiff, or to 
any one for his use on account of such demand, and may render 
judgment for the amount which he is entitled to recover. In all 
cases the person recovering judgment in the district court shall 
have the right to an execution for the satisfaction thereof, as 
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svon as the same is rendered, unless a stay of execution shall be 
taken in accordance with the provisions of law relating to stay 
of execution. 

Sec. 290. The court may, in its discretion, before final 
judgment, set aside any default, upou affidavit showing good and 
sufficient cause, and upon such terms as may be deemed rea- 
sonable. 


CHAPTER XXV. 
JUDGMENT BY CONFESSION. 


Sec. 291. On the confession of the defendant, with the 
assent of the plaintiff or his attorney, judgment may he given 
against the defendant in any action before or after answer, for 
any amount or relief not exceeding or different from that 
demanded in the complaint. 


Sec. 292, When the action is against the Territory, a 
county or other public corporation therein, or a private corpora- 
tion, or a minor, the confession shall he made by the person who 
at the time sustains the relation to such Territory, corporation, 
county or minor, as would authorize the service of a notice upon 
him; or in case of a minor, if a guardian for the action has 
been appointed, then by such guardian. In all other cases, the 
confession shall he made by the defendant in person. 


Sec. 293. When the action is upon a contract and against 
one or more defendants jointly liable, judgment may be given 
on the confession of one or more defendants against all the 
defendants thus jointly liable, whether such defendants have been 
served or not, to be enforced only against their joint property and 
against the joint and separate property of the defendant making 
the confession. 

Sec. 294. The confession and assent thereto shall be in 
writing and subscribed by the parties making the same, and 
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acknowledged by each before some officer authorized to take 
acknowledgments of deeds; but such acknowledgment is not 
required when the parties shall appear in court when the judg- 
ment is given, or before the clerk in vacation by whom the judg- 
ment is entered. In all cases the confession and assent thereto 
and the acknowledgment, if any, shall be filed with the clerk. 


Sec. 295. A judgment by confession may be entered without 
action, either for money due or to become due, or to secure 
any person against contingent liability on behalf of the defend- 
ant, or both, in the manner prescribed by this chapter. 


Sec. 296. A statement in writing shall be made, signed by 
the defendant and verified by his oath to the following effect: 

1. It shall authorize the entry of judgment for a specified 
sum. 

2. If it be for money due or to become due, it shall state 
concisely the facts out of which it arose, and shall show that the 
sum confessed therefor is justly due or to become due. 

3. If it be for the purpose of securing the plaintiff against 
a contingent liability, it shall state concisely the facts constitut- 
ing the liability, and shall show that the sum confessed therefor 
does not exceed the same. 

Sec.: 297. The statement shall be filed with the clerk of 
the court in which the judgment is to be entered, who shall 
indorse upon it and enter in the judgment book a judgment ot 
such court for the amount confessed, with ten dollars costs. The 
statement and affidavit, with the judgment endorsed, shall there- 
upon become the judgment roll. 


CHAPTER XXVI. 


SUBMITTED CASES. 


Sec. 298. Parties to a question in difference which might 
be the subject of a civil action may, without action, agree upon 
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a case containing the facts upon which the controversy depends, 
and present a submission of the same to any court which would 
have jurisdiction if an action had been brought. But it must 
appear by affidavit that the controversy is real and the proceed- 
ings in good faith to determine the rights of the parties. The 
court shall thereupon hear and determine the case and render 
judgment thereon as if an action were pending. 


Sec. 299. Judgment shall be entered in the judgment 
book as in other cases, but without costs for any proceeding prior 
to the trial. The case, the submission and a copy of the judg- 
ment shall constitute the judgment roll. 


Sec. 300. The judgment may be enforced in the same 
manner as if it had been rendered in an action, and shall be in 
the same manner subject to appeal. 


CHAPTER XXVII. 


OF THE MODE OF TAKING AND ENTERING JUDGMENTS. 


Sec. 301. When a trial by jury has been had, judgment 
shall be entered in conformity to the verdict at the term during 
which it is rendered, unless an affidavit or statement of grounds 
for a new trial shall be filed or unless the court order the case to 
be reserved for argument or further consideration, or grant a stay 
of proceedings. 


Sec. 302. When the case is reserved for argument or fur- 
ther consideration as mentioned in the last section, it may be 
brought by either party before the court for argument at the first 
term thereafter. 


Sec. 303. If a set-off established at the trial exceed the 
plaintiff's demand so established, judgment for the defendant 
shall be given for the excess ; or if it appear that the defendant 
is entitled to any other affirmative relief, judgment shall be given 
accordingly. 
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Sec. 304. In an action to recover the possession of personal 
property, judgment for the plaintiff may be for the possession or 
the value thereof, in case a delivery cannot be had, and damages 
for the detention. If the property has been delivered to the 
plaintiff and the defendant claim a return thereef, judgment for 
the defendant may be for a return of the property or the value 
thereof with in case a return caimot be had, and damages for 
taking and withholding the same. 


Sec. 305. All judgments shall be entered by the clerk, 
subject to the direction of the court, in the journal, and shall 
specify clearly the amount to be recovered, the relief grauted, or 
other determination of the action. 


Src. 306. Immediately after entering the judgment the 
clerk shall attach all the papers in the case and keep them in 
his office. 


Sec. 307. Every clerk shall keep in his office a well-bound 
book, to be called the execution docket, which shall be a public 
record and open during the usnal business hours to all persons 
desirous of inspecting it. 


Sec. 308. Within twenty days after the close of any term of 
the court the clerk shall enter in said execution docket a statement 
of each final judgment rendered at such term, and shall at the 
request of the judgment creditor or his attorney, upon the pay- 
ment of costs of said transcript, furnish a transcript of said 
judgment to said judgment creditor, and upon the filing of said 
transcript in the office of the county auditor, it shall be a lien 
upon all real estate of said judgment debtor in the connty 
where such transcript shall be filed for the period of five years 
from the date said judgment was rendered. And said lien shall 
have attached from the day of the date of said judgment if said 
transcript shall have been filed within the said twenty days. 
And in case where an attachment had been levied upon any 
realestate, then from the service of the attachment. The fees tor 
making and filing such transcript shall be paid by the judgment 
creditor and be taxed as costs against the judgment debtor and 
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be collected as other costs in the case. Said statement and tran- 
script shall contain : 

1. The names at length of all the parties. 

2. The date of the judgment and against whom rendered. 

3. The amount or nature of the judgment and costs. 

4. An abstract of the costs of cach party, and to whom 
belonging. 


Sec. 309. The clerk shall also enter in his execution 
docket a minute, in like manner, of any transcript of a judg- 
ment from the supreme court, or from any other district court of 
the Territory, or ftom a justice of the peace, when the same are 
presented to him for that purpose, as shall be provided by law. 
He shall in like manner, at the instance of the judgment cred- 
itor, furnish to any county auditor’s office any certified trans- 
cript of said judgment for filing therein, the fees whereof shall 
be paid by the party requesting such transcript, but taxable as 
other costs in the case. 


Src. 310. He shall leave space on the same page, if prac- 
ticable, with each case, in which he shall enter in the order in 
which they occur all the proceedings subsequent to the judgment 
in said case until its final satisfaction, including the time when 
and to what county the execution is issued and when returned, 
and the return or substance thereof. When the execution is 
levied on personal property which is returned unsold, the entry 
shall be: “ Levicd (noting the date) on property not sold.” 
When any sheriff shall furnish the clerk with a copy of any 
levy upon real estate on any judgment, the minutes of which are 
entered in his execution docket, the entry shall be: ‘‘ Levied 
upon real estate,” noting the date, and shall refer to the page 
upon the book of levies where the same is entered, as is herein- 
after provided. When any exccution issued to any other county 
is returned, levied upon real estate in such ‘county, the entry in 


the execution docket shall be: ‘ Levied on real estate of 
in ———- county,” noting the date, county, and defendant whose 
estate is levied upon, and when the money is made, or any part 
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thereof, the amount and time when made shall be entered ; also 
when a writ of error has been taken or the judgment is appealed, 
modified, discharged or in any manner satisfied, the facts in res- 
pect thereto shall be entered. The parties interested may also 
assign or discharge such judgment on such execution docket. 
When the judgment is fully satisfied in any way, the clerk shail 
write the word “satisfied,” in large letters across the face of the 
entry of such judgment. 

Sec. 311. Theclerk shall prefix to the execution docket a 
full and correct alphabetical index, both direct and inverse, con- 
taining the names of all persons parties to judgments, plaintiffs 
and defendants, in separate columns. 


Sec. 312. The auditor of each county shall keep in his 
office a well bound book, which shall be a public record, open to 
inspection at all reasonable hours, in which he shall enter all 
transcripts of judgments from the supreme or district courts 
presented to him for that purpose, and when a judgment is satis- 
fied he shall write across the face in large letters the word “ sat- 
isfied.” 

Sec. 313. The clerk shall also keep in his office a well 
bound book, to be called a book of levies, which shall be a pub- 
lic record and open during the usual business hours to all per- 
sons desirous of inspecting the same, in which he shall enter all 
levies upon real estate in his county, when delivered to him by 
the sheriff, as provided by law. An alphabetical index shall be 
prefixed to the book of levies, containing the names of all per- 
sons upon whose real estate such levies have been made, and 
when such levies are discharged in any manner, an entry thereof 
shall be made in the margin of the book of levies where the levy 
is recorded. 
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CHAPTER XXVIII. 


LIEN OF JUDGMENTS. 


Sec. 314. Judgments shall bear the legal rate of interest 
from date thereof, except when rendered upon an express con- 
tract in writing wherein a different rate of interest is agreed 
upon by the parties, in which case the judgment shall, until paid 
and satisfied, bear the same rate of interest specified in such 
written contract. 


Sec. 315. The real estate of any judgment debtor, and 
such as he may acquire, shall be held and bound to satisfy any 
judgment of the district or supreme court, or any judgment of a 
justice of the peace authorized by law to be levied upon real 
estate, for the period of five years from the day on which said 
judgment was rendered, said lien to commence as follows: On 
judgments of the district court of the district including the 
county or counties in which real estate of the judgment debtor 
is situated, from the date of the rendition, but within twenty 
days from the date of such rendition, a transcript thereof cer- 
tified by the clerk of the said district court, shall be filed in the 
county auditor’s office of the county where the said lands are sit- 
uated, and if not so filed within said period of twenty days, the 
lien of said judgment shall be suspended until the filing of said 
transcript. From and after said filing of transcript by the 
county auditor of any county in the Territory, such judgment 
shall be a lien upon all real estate of the judgment debtor in 
such county for the period of five years, commencing from the 
date on which said judgment was rendered. In all other judg- 
ments which are by law a lien upon real estate, the lien upon 
lands in any particular county commences and attaches from the 
date of filing the transcript in the county auditor’s office of said 
county, and continues for the period of five years from the date 
of rendition of the judgment. 


Sec. 316. Nothing in the foregoing section contained shall 
u 
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be so construed as to prevent the revival of a judgment and con- 
tinuance of the lien thereof after the expiration of said period 
of five years, by agreement of the parties filed in writing in 
term or vacation, and entered upon the proper docket, or a revi- 
val of the same upon notice and motion for leave to issue execu- 
tion as hereinafter prescribed. The certified transcript of such 
proceedings shall be filed with the county auditor as hereinbefore 
prescribed, within twenty days from the date of such revival, or 
the lien shall be suspended until so filed, and said revived judg- 
ment shall be and continue a lien on the real estate of the judg- 
ment debtor for the period of five years from the date of the revi- 

al: Provided always, That nothing herein contained shall affect 
the rights of third parties who may have acquired liens during 
the period which may have intervened between the expiration of 
the lien of the original judgment and the filing of the certified 
transcript of its revival: And provided also, That parties may 
continue said lien by proceedings had before the expiration of 
said period of five years ; and provided further that no lien cre- 
ated by a mortgage or for the purchase price of any real or per- 
sonal estate shall merge in any judgment, but the same shall be 
continued or remain in the judgment, whether a transcript thereof 
shall be filed as above provided or not, just the same as created 
by the original mortgage or claim. 


Src. 317. An appeal to the supreme court, writ of error, 
or stay of execution shall not affect any existing lien; and in all 
cases of an appeal or writ of error, the date of final judgment in 
the supreme court shall be the time from which said five years 
shall commence to run. Personal property shall only be held 
from the time it is actually levied upon. 


CHAPTER XXIX. 


OF EXECUTIONS. 


Sec. 318. The party in whose favor judgment is given 
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may at any time within five years thereafter issue a writ of exe- 
cution for its enforcement, as prescribed by law: Provided, 
however, That if the period of five years shall have elapsed with- 
out an execution being issued on the judgment, an execution 
shall not issue thereafter, except as herein provided : 

1. The judgment creditor, his assignee or the party to whom 
said judgment is due and payable, shall file a motion with the 
clerk of the court where judgment is entered for leave to issue 
an execution. The motion shall state the names of the parties 
to the judgment, the date of its entry and the amount claimed 
to be due thereon or the particular property of which the pos- 
session was thereby adjudged to such party remaining undelivered. 
The motion shall be subscribed and verified in like manner as a 
complaint in an action at law. 

2. At any time after filing such motion the party may cause 
notice to be served on the judgment debtor in like manner and 
with like effect as in an action at law. In case such judgment 
debtor be dead the notice may be served upon his representatives 
by publication, as in case of a non-resident, or by persona 
service. 

3. The notice shall be substantially the same as in an action 
at law, and it shall also state the amount claimed or the prop- 
erty sought to be recovered. ; 

4. The judgment debtor, or in case of his death, his repre- 
sentatives, may file an answer to such motion within the time 
allowed by law to answer a complaint, alleging any defense to 
such motion which may exist. If no answer be filed within the 
time prescribed the motion shall be allowed of course. The 
moving party may demur or reply to the answer. The party 
opposed to the motion may demur to the same or to the reply. 
The pleadings shall be subscribed and verified and the proceed- 
ings conducted as in civil actions. 


5. The word representatives in this section shall be deemed 
to include any or all of the persons in whose possession property 
of the judgment debtors may be, which is liable to be taken and 
sold or delivered in satisfaction of the execution. 
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6. The order shall specify the amougt for which execution 
is to issue, or the particular property, possession of which is to 
be delivered; it shall be entered in the journal and docketed as 
a judgment, and a final record shall be made of the proceedings 
in the same manner as a judgment. 


Sec. 319. Such leave shall not be given unless it be estab- 
lished by oath of the party or other satisfactory proof that the 
judgment, or some part thereof remains unsatisfied. The order 
of court granting such leave shall operate asa revival of the 
judgment for amount found due at the time of such revival, 
and the same shall be and continue a lien upon real estate of the 
judgment debtor for the period of five years from and after the 
date of such order, in like manner with the original judgment : 
Provided, That a transcript thereof shall within twenty days 
be filed in the office of the county auditor of the county where 
the lands lie of such judgment debtor, or said lien shall be sus- 
pended till such transcript be filed. Revived judgments shall- 
be in all respects similar to original judgments, as to lien and 
enforcement or collection. 


Sec. 320. When a judgment requires the payment of 
money or the delivery of real or personal property, the same may 
be enforced in those respects by execution, as provided in this act. 
When it requires the performance of any other act, a certified 
copy of the jndgment may be served on the party against whom 
it is given, or the person or officer who is required thereby or by 
law to obey the same, and a writ shall be issued commanding 
him to obey or enforce the same. If he refuses he may be pun- 
ished by the court as for a contempt. 


Sec. 321. There shall be four kinds of execution ; one 
against the property of the judgment debtor, another against 
his person, the third for the delivery of the possession of real or 
personal property, or such delivery with damages for withhold- 
‘ng the sume, and the fourth commanding the enforcement of 
or obedience to any special order of the court. And in all cases 
chere shall be an order to collect the costs. 
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Sec. 322. The writ of execution shall be issucd in the 
name of the United States, sealed with the seal of the court, 
and subscribed by the clerk, and shall be directed to the sheriff 
of the county in which the property is situated, or coroner, when 
the sheriff is a party, or interested, and shall iutelligibly refer ta 
‘the judgment, stating the court, the district or county where 
judgment was rendered, the names of the parties, the amount of 
the judgment, if it be for money, and the amount actually due 
thereon, and shall require the sheriff substantially as follows : 


1. If it be against the property of the judgment debtor it 
shall require the sheriff to satisfy the judgment, with interest, 
out of the personal property of the debtor, and if sufficient per- 
sonal property cannot be found, out of his real property, upon 
which the judgment is a lien. 


2. If it be against real or personal property in the hands of 
personal represcntatives, heirs, devisees, legatees, tenants of real 
property or trustees, it shall require the sheriff to satisfy the 
judgment, with interest, out of such property. 


3. Ifit be against the person of the judgment debtor it shall 
require the sheriff to arrest such debtor and commit him to the 
jail of the county until he shall pay the judgment, with interest, 

‘or be discharged according to law. 


4. If it be for the delivery of the possession of real or per- 
sonal property, it shall require the sheriff to deliver the posses- 
sion of the same, particularly describing it, to the party entitled 
thereto, and may at the same time require the sheriff to satisfy 
any charges, damages, or rents and profits recovered by the same 
judgment, out of the personal property of the party against 
whom it was rendered, and the value of the property for which 
the judgment was recovered, to be specified therein. If a deliv- 
ery thereof cannot be had, and if sufficient personal property 
cannot be found, then out of his real property. When it is to 
enforce obedience to any special order it shall particularly com- 
mand what is required to be done or to be omitted. When the 
nature of the case shall require it, the execution may embrace 
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one or more of the requirements above mentioned. And in all 
cases the execution shall require the collection of all interest, 
costs, and increased costs thereon. 


Sec. 323. When the execution is against the property of 
the judgment debtor it may be issued to the sheriff of any county 
in this Territory, but it shall not be issued in the first instance 
to the sheriff of any county out of the district in which the 
judgment is rendered, unless the plaintiff or his attorney shall 
first make and file with the clerk an affidavit that the defendant 
has not subject to execution sufficient property, real or personal, 
in any county in said district to satisfy the judgment, but that 
he has property subject to execution in some other county or 
counties. But after an execution has been returned “no prop- 
erty found” in the district or county in which judgment was 
rendered, an execution may be issued to any county outside of 
said district, upon the plaintiff or his attorney making oath that 
the defendant has property subject to execution in such county. 
When it requires the delivery of real or personal property, it 
shall be issued to the sheriff of the county where the property, 
or some part thereof, is situated. 


Src. 324. The sheriff shall indorse upon a writ or execu- 
tion the time when he received the same, and such execution . 
shall be returnable within sixty days after its date, to the clerk 
who issued the same. And no sheriff shall retain any moneys 
collected on execution, more than twenty days before paying the 
same to the clerk of the court who issues the writ, under penalty 
of twenty per cent. on the amount collected, to be paid by the 
sheriff; the one-half to the party to whom the judgment is pay- 
able, and the other half to the county commissioners of the 
county wherein the action was brought, for the use of the schoo] 
fund of said county. And the clerk shall immediately after the 
receipt of any moneys collected on any judgment, notify the 
party to whom the same is payable, and pay over the amount to the 
said party ondemand. On failure to so notify and pay over, (with- 
out reasonable cause shown for delay), the clerk shall forfeit and 
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pay the same penalty to the same parties as is above prescribed 
for the sheriff. 


Sec. 325. If the action be oncin which the defendant may 
be arrested, as provided by law, an execution against the person 
of the judgment debtor may be issued to any county in the Ter- 
ritory : Provided, That the sheriff shall not arrest the defend- 
ant, if he shall deliver to him property subject to levy, sufficient 
satisfy said judgment. 

Sec. 326. A person arrested on execution shall be impris- 
oned within the jail or the liberties thereof, and kept at his own 
expense until satisfaction of the execution or his legal discharge ; 
but the plaintiff shall be liable to the sheriff, in the first 
instance, for such expense as in other cases of arrest in the same 
manner, and to the same extent as therein prescribed. 


Sec. 327. All property, real and personal, of the judg- 
ment debtor not exempt by law, shall be liable to execution. 

Szc. 328. Inallcases in which a judgment has been recov- 
ered in any of the courts of this Territory, which shall have been 
assigned to any person, execution may issue in the name of the 
assignee upon the assignment being recorded in the execution 
docket by the clerk of the court in which the judgment is 
recovered, and the provisions of this section shall extend to all 
judgments heretofore recovered as well as to those hereafter to 

be recovered. 


CHAPTER XXX. 


OF STAY OF EXECUTION. 


Sec. 329. Stay of execution shall be allowed on judgments 
rendered in the supreme court and district courts as follows : 


In the supreme court : 

1. On all sums under five hundred dollars, thirty days. 

2. On all sums over five and under fifteen hundred dollars, 
sixty days. 
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3. On all sums over fifteen hundred dollars, ninety days. 

On judgments rendered in the district court : 

1. On all-sums under three hundred dollars, two months. 

2. On all sums over three hundred and under one thousand 
dollars, five months. 

3. On all sums over one thousand dollars, six months. 

Sec. 330. Before any execution shall be stayed under the 
provisions of this act, the defendant shall give bond to the oppo- 
site party in double the amount of the judgment and costs, with 
surety to the satisfaction of the clerk, conditioned to pay said 
judgment, interest, costs and increased costs, at the expiration 
of the period of said stay. . 

Sec. 331. If the judgment is not satisfied at any time 
after the expiration of the period for which execution has been 
stayed, the plaintiff, at any subsequent term of the court from 
which the execution issued, may upon motion, supported by an 
affidavit that such judgment or any part thereof is unpaid, and 
stating how much still remains due thereon, have judgment 
against the sureties upon said bond for the balance remaining 
due, and have an execution therefor, upon which no stay shall be 
allowed. 

Sec. 332. The sureties upon a bond for stay of execution 
shall possess the same qualifications, and justify in the same 
manner as bail upon arrest in civil actions. 

Sec. 333. When execution has not been stayed, and exe- 
cution issues before the time has elapsed for which it might have 
been stayed as is herein provided, the defendant may have stay 
for the balance of time, upon giving the proper bond and surety, 
which bond and surety shall be approved by and justified before 
the sheriff. 

Sec. 334. Bonds required by this act shall, when taken, 
be lodged with the clerk of the court where the judgment was 
rendered, and‘placed on file in his office. 
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CHAPTER XXXL 


EXEMPTION. 


Szc. 335. All real and personal estate belonging to any 
married woman at the time of her marriage, and all which she 
may have acquired subsequently to such marriage, or to which 
she shall hereafter become entitled in her own right, and all her 
personal earnings, and all the issues, rents and profits of such 
real estate, shall not be liable to attachment for or execution 
upon any liability or judgment against the husband, so long as 
she or any minor heir of her body shall be living: Provided, 
That her separate property shall be liable for debts owing by her 
at the time of her marriage. 

Sec. 336. There shall be also exempt from execution and 
attachment to every householder being the head of a family, a 
homestead not exceeding in value the sum of one thousand dol- 
lars, while occupied as such by the owner thereof, or his or her 
family, Said homestead may consist of a house and lot or lots 
in any city, or of a farm consisting of any number of acres, so 
that the. value of the same shall not exceed the aforesaid sum of 
one thousand dollars ; but to entitle a person to the benefits of 
this act, he or she shall cause the word “homestead” to be 
entered of record in the margin of his recorded title to the same. 


Src. 337. When any person dies seized of a homestead 
leaving a widow, or husband, or minor children, the survivors 
shall be entitled to the homestead, but in case there be neither ` 
surviving husband, widow or children, the said homestead shal! 
be liable for the debts of deceased. 

Sec. 338. Nothing herein contained shall be construed to 
prevent the owner of a homestead from voluntarily mortgaging 
the same; but no mortgage shall be valid against the wife of 


any mortgagor who may be occupying said homestead with him, 
L 


90 CIVIL PRACTICE ACT. 


unless she shall freely and voluntarily, separate and apart fron: 
her husband, sign and acknowledge said mortgage, and the offi- 
cer taking the acknowledgment shall fully apprise her of her 
rights and the effect of signing such mortgage. 


Sec. 339. When any creditor shall be of opinion that any 
homestead claimed under the provisions of this act is of greater 
valne than one thousand dollars, on filing an affidavit to that 
effect with the clerk of the district court, the judgment creditor 
may proceed against said homestead as in other cases of real 
estate, and if said homestead shall sell for over one thousand 
dollars and costs, the surplus shall be applied to the payment of 
the judgment of said creditor, and in all such cases the sum of 
one thousand dollars, free of charge or expense, shall be paid to 
the owner of the homestead; and in case the said homestead 
shall not sell for more than one thousand dollars and costs, the 
person instituting the proceeding shall pay all costs of such pro- 
ceeding, and the said proceeding cease and not affect or impair 
the rights of the owner of the homestead. 

Sec. 340. In case of the sale of said homestead, any sub- 
sequent homestead acquired by the proceeds thereof, shall also 
be exempt from attachment and execution, nor shall any judg- 
ment or other claim against the owner of such homestead be a 
lien against the same in the hands of a bona fide purchaser for a 
valuable consideration. 

Sec. 341. The following property shall be exempt from 
execution or attachment, except as is hereinafter specially pro- 
vided : 

1. All wearing apparel of every person and family. 

2. All private libraries, family pictures and keepsakes. 

3. To each householder, one bed and bedding, and one addi- 
‘ional bed and bedding for every two members of the family, and 
other household goods and utensils and furniture, not exceeding 
une hundred and fifty dollars coin in value. 

4. To each householder. two cows with their calves, five 
swine, two stands of bees, twenty-five domestic fowls, and pro- 
visions and fuel for the comfortable maintenance of such house- 
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holder and family for six months: Provided, That in case such 
houscholder shall not possess, or shall not desire to retain the 
animals named above, he may select from his property and retain 
other property not to exceed one hundred and fifty dollars coin 
in value. 

5. Toa farmer, one span of horses with harness, or two yoke 
of oxen with yokes and chains, and one wagon; also farming 
utensils actually used about the farm not exceeding in value two 
hundred dollars in coin. 

6. Toa mechanic, the tools and instruments used to carry 
on his trade for the support of himselt and tamily; also mate- 
rial not exceeding in value five hundred dollars in coin. 

7. Toa physician, his library not to exceed in value twe hun- 
dred dollars in coin ; also one horse and buggy, the instruments 
used in his practice, and medicines not exceeding in value two 
hundred dollars in coin. 

8. To attorneys, clergymen, and other professional men, their 
libraries not exceeding five hundred dollars in coin value; also 
office furniture, fuel and stationery not exceeding in value two 
hundred dollars in coin. 

9. All firearms kept for the use of any person‘or family. 

10. To any person, a canoe, skiff or small boat, with its oars, 
sails and rigging not exceeding in value fifty dollars in coin. 

11. Toa person engaged in lightering for his support or that 
of his family, one or more lighters, barges or scows, and a smali 
boat with oars, sails and rigging not exceeding in the aggregate 
two hundred and fifty dollars in coin valne. 

12. Toa teamster and drayman engaged for his support and 
that of his family, his team. The word team in this subdivision 
means a span of horses, harness, and. one wagon or dray. 

13. A sufficient quantity of hay, grain or feed to keep the 
animals mentioned in the several subdivisions of this section for 
six weeks. But no property shall be exempt from an execution 
issued upon a judgment for the price thereof, or any part of the 
price thereof, or for any tax levied thereon. 


Sec. 342. This act shall not be so construed as to prevent 


b 
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any single man, or married man, his wife joining him in the 
waiver, from waiving, by agreement in writing, to any person or 
persons the benefit of this act: Provided, That any agreement 
of waiver made by a married man and his wife, shall be wit- 
nessed and acknowledged by them in the same manner required 
in case of a deed made by them conveying real estate. 


Sec. 343. In all cases the defendant himself may select 
the property which is exempt. 

Sec. 344. When a sheriff or other officer has levied upon 
or attached, or is about to levy upon or attach, personal prop- 
erty which is claimed to be by law exempt from execution or 
attachment, the sheriff or other officer shall, if required by the 
person claiming, forthwith summon three discreet and disinter- 
ested men having the qualifications of jurors, being householders 
and resident in the vicinity where the property is found, and 
administer to them an oath, impartially to examine and deter- 
mine how much, if any, of said property is so exempt. Such 
persons shall have full power to summon witnesses, administer 
the necessary oaths, and adjourn from time to time not longer 
than three days in all. They shall also have power to appraise 
the property claimed, and the other property of the claimant, 
so far as may be necessary to determine what portion, if any, is 
so exempt. They shall deliver their decision to the sheriff, in 
writing, and he shall forthwith deliver to the person claiming, 
such property as is by them decided exempt from exécution; but 
nothing in this section contained shall prevent the person claim- 
ing the property from giving a bond and trying his right before 
the district court, as is provided in cases for trying the rights of 
property claimed by other persons than the judgment debtor, 
Provided, That nothing in this chapter shall be construed to 
exempt the property, real or personal, from attachment or exe- 
cution of non-residents, or a person who has left or is about to 
xeave the Territory for the purpose of defrauding his creditors. 
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CHAPTER XXXII. 


CLAIM TO PROPERTY LEVIED UPON AND ATTACHED. 


Src. 345. When any other person than the judgment 
debtor shall claim property levied upon or attached, he may have 
the right to demand and receive the same from the sheriff or 
other officer making the attachment or levy, upon his making 
an affidavit that the property is his, or that he has a right to 
the immediate possession thereof, stating on oath the value thereof 
and giving to the sheriff or officer a bond with sureties in double 
the value of such property, conditioned that he will appear at 
the next term of the district court in which the property was 
seized, which shall commence ten days or more after the bond is 
accepted by the sheriff or other officer, and make good his title 
to the same, or that he will return the property or pay its value 
to the said sheriff or other officer. If the sheriff or other officer 
require it, the sureties shall justify as in other cases, and in case 
they do not so justify when required, the sheriff or officer shall 
retain the property; if the sheriff or officer do not require the 
bail to justify he shall stand good for their sufficiency. He shall 
date and indorse his acceptance upon the bond. 


Sec. 346. The officer shall return the affidavit, bond and 
justification, if any, to the office of the clerk of the district court, 
and the clerk shall place the same upon his trial docket at the 
first term, which shall commence ten days or more after it was 
accepted by the sheriff or officer as above provided for, and it 
shall stand for trial at that term. 

Sec. 347. The person claiming the property shall be plain- 
tiff, and the sheriff and plaintiff in the execution, defendants. 
Sec. 348. If the claimant makes good his title to the 
property the bond shall be canceled; if to a portion thereof, a like 
proportion of the bond shall be canceled; but if he shall not 
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maintain his title, judgment shall be rendered against him and 
his sureties for the value of the property, or for such less 
amount as shall not exceed the amount due on the original exe- 
cution or attachment. Where the judgment is in favor of the 
sheriff for the entire property, the claimant shall pay the costs; 
where the claimant recovers all the property, judgment shall be 
given in favor of the claimant for costs; where the claimant 
recovers a portion of the property only, the costs shall be appor- 
tioned. When the plaintiff prevails, the costs may be taxed 
against the defendant who was plaintiff in the execution or attach- 
ment, or the court may, if it shall be of opinion that the sheriff 
attached or levied upon said property without the exercise of 
due caution, adjudge him to pay the costs or any portion thereof. 


CHAPTER XXXIII. 


SALES OF PROPERTY UNDER EXECUTION. 


Sec. 347. When the writ of execution is against the prop- 
erty of the judgment debtor, it shall be executed by the sheriff 
as follows: 

1. If property has been attached, he shall endorse on the 
execution, and pay to the clerk forthwith the amount, if any, of 
the proceeds of sales of perishable: property or debts due the 
defendant received by him, sufficient to satisfy the judgment. 

2. If the judgment is not then satisfied and property has 
been attached and remains in his custody he shall sell the same, 
or sufficient thereof to satisfy the judgment. 

3. If then any portion of the judgment remains unsatisfied, or 
if no property has been attached or the same has been dis- 
charged, he shall levy on the property of the judgment debtor 
sufficient to satisfy the judgment. 

4. Property shall be levied on in like manner and with like 
effect as similar property is attached. 
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5. Until a levy personal property shall not be affected by the 
execution. When property has been sold or debts received by 
the sheriff on execution he shall pay the proceeds thereof, or suf- 
ficient to satisfy the judgment, as commanded in the writ. 

6. When property has been attached and it is probable that 
such property will not be sufficient to satisfy the judgment, the 
execution may be levied on other property of the judgment 
debtor without delay. If after satisfying the judgment any 
property, or the proceeds thereof, remain in the custody of the 
sheriff, he shall deliver the same to the judgment debtor. 


Sec. 350. In the case of property in the possession of or 
owing from any garnishee, the sheriff shall proceed as follows : 
_ 1, If it appear from the certificate of the garnishee that he 
is owing a debt to the judgment debtor which is then due, if 
such debt is not paid by such garnishee to the sheriff on demand, 
he shall levy on the property of the garnishee of the amount 
thereof, in all respects as if the execution was against the prop- 
erty of the garnishee. But if such debt be not then due, the 
sheriff shall sell the same according to the certificate us other 
property. 

2. If in like manner it appear that the judgment debtor has 
rights or shares in the stock of the garnishee, the sheriff shall 
sell the same according to the certificate as other property. 

3. If in like manner it appear that the garnishee has other 
personal property of the judgment debtor in his possession, and 
the same has not been bailed to such garnishee for a period then 
unexpired, unless the same be delivered to the sheriff on demand, 
he shall levy upon the same wherever he may find it. But if 
such property is in the possession of such garnishee upon a bail- 
ment then unexpired, the sheriff shall sell the same, or the inter- 
est of the judgment debtor therein according to the certificate as 
other property. 

Sec. 351. When a sheriff with an execution levies upon 
any of the personal property mentioned in subdivisions three of 
section one hundred and seventy-seven, and if the same is not 
delivered, paid or transferred to him at the time, he shall proceed 
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thereafter in reference to such property as provided in the pre- 
ceding section. Such property may be delivered, paid or trans- 
ferred to the sheriff at the time of the levy, or sufficient thereof 
to satisfy the execution, and the sheriff's receipt to the person, 
association or corporation, as the case may be, shall be a sufficient 
discharge therefor. 


Sec. 352. When the sheriff shall levy upon personal prop- 
erty by virtue of an execution, he may permit the judgment 
debtor to retain the same, or any part thereof, in his possession 
until the day of sale, upon the deferidant executing a written 
bond to the sheriff with sufficient surety, in double the value of 
such property, to the effect that it shall be delivered to the sheriff 
at the time and place of sale, and for non-delivery thereof, an 
action may be maintained upon such bond by the sheriff or the 
plaintiff in the execution; but the sheriff shall not thereby be 
discharged from his. liability to the plaintiff for such property. 


Sec. 353. Before the sale of property on execution, notice 
thereof shall be given as follows : 

1. In case of personal property, by posting written or printed 
notice of the time and place of sale in three public places of the 
county where the sale is to take place, not less than ten days suc- 
cessively. 

“2. In case of real property, by posting a similar notice, par- 
ticularly describing the property, for four weeks successively in 
three public places of the county where the property is to be 
sold, and publishing a copy thereof once a week for the same 
period, in a newspaper of the county, if there be one, or if there 
be none, then in a newspaper published nearest to the place of 
sale. 


Sec. 354. All sales of property upon execution shall be 
made by auction between nine o’clock in the morning and four 
o'clock in the evening. After sufficient property has been sold 
to satisfy the execution, no more shall be sold. Neither the 
officer holding the execution nor his deputy, shall become a pur- 
chaser or be interested in any purchase at such sale. When the 
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sale is of personal property capable of manual delivery, and not 
in the possession of a third person, association or corporation, 
it shall be within view of those who attend the sale, and be sold 
in such parcels as are likely to bring the highest price; and when 
the sale is of real property and consisting of several known lots 
or parcels, they shall be sold separately or otherwise as is likely 
to bring the highest price, or when a portion of such real prop- 
erty is claimed by a third person, and he requires it to be sold 
separately, such portion shall be sold separately. Sales of real 
property shall be made at the court house door. 


Sec. 355. If at the time apppointed tor the sale the sheriff 
should be prevented from attending at the place appointed, or 
heing present should deem it for the advantage of all concerned 
to postpone the sale for want of purchasers, or other sufficient 
cause, he may postpone the sale not exceeding one week next 
after the day appointed, and so from time to time for the like 
cause, giving notice of every adjournment by public proclama- 
tion made at the same time. The sheriff for like causes may 
also adjourn the sale trom time to time, not exceeding thirty days 
beyond the day at which the writ is made returnable, with the 
consent of the plaintiff endorsed upon the writ. 


Sec. 356. When the purchaser of any personal property 
capable of manual delivery and not in the possession of a third 
person, association or corporation, shall pay the purchase money, 
the sheriff shall deliver to him the property, and if desired shall 
give him a bill of sale containing an acknowledgement of the 
payment. In all other sales of personal property the sheriff 
shall give the purchaser a bill of sale with the like acknowl- 
edgment. 

Sec. 357. The form and manner of sale of real estate by 
execution shall be as follows : 

The sheriff shall broclaim aloud at the place of sale, in the 
hearing of all the bystanders: “TI am about to sell the following 
tracts of real estate (here reading the description,) upon the fol- 
lowing execution:” (here reading the execution.) He shall also 
state the amount which he is required to make upon the execu- 

18 
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tion, which shall include damages, interests and costs up to the 
day of sale, and increased costs. He shall then offer the land 
for sale, the lots and parcels separately or together, as he shall 
deem most advantageous. All land except town lots shall be 
sold by the acre. 


Sec. 358. When the land is sold by the acre and any less 
number of acres than the whole tract or parcel is sold, it shall 
be measured off to the purchaser in a square form, from the north- 
east corner of the tract or parcel, unless some person having an 
interest in the land shall at the sale, or prior thereto and before 
the bidding is made, request that the land sold shall be taken 
from some other part or in some other form; in such case, if 
such request is reasonable, the officer making the sale shall sell 
accordingly. 


Sec. 359. When an entire tract or parcel of land is sold 
by the acre it shall not be measured but shall be deemed and 
taken to contain the number of acres named in the description, 
and be paid for accordingly ; and when the number of acres is 
not contained in the description, the officer shall declare accord- 
ing to his judgment how many acres are contained therein, which 
shall be deemed and taken to be the true number of acres. 


Sec. 360. The officer shall strike off the land to the high- 
est bidder, who shall forthwith pay the money bid to the officer, 
who shall return the money with his execution and his doings 
- thereon to the clerk of the court from which the execution issued, 
according to the order thereof: Provided, however, That when 
final judgment shall have been entered in the supreme court and 
the execution upon which sale has been made issned from said 
court, the proceedings on execution and return shall be docketed 
for confirmation in the district court in which the action was 
originally commenced, and like proceedings shall be had as 
though said execution had issued from the said district court. 


Sec. 361. Upon the return of any sale of real estate as 
aforesaid, the clerk shall enter the cause on which the execution 
issued by its title in the docket of the term next after such 
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return, and mark opposite the same “sale of land for confirma- 
tion,” and the following proceedings shall be had: 

1. The plaintiff shall be entitled, on motion therefor, to have 
an order confirming the sale at the term next following the 
return of the execution, or if it be returned in term time, then 
at such term, unless the judgment debtor, or in case of his 
death, his representatives, shall file with the clerk ten days before 
such term, or if the writ be returned in term time, then five 
days after the return thereof, his objections thereto. 

2. If such objections be filed the court shall notwithstanding 
allow the order confirming the sale, unless on the hearing of the 
motion it shall satisfactorily appear that there were substantial 
irregularities in the proceedings concerning the sale, to the prob- 
able loss or injury of the party objecting. In-the latter case the 
court shall disallow the motion and direct that the property be 
resold inwhole or in part, as the case may be, as upon an execu- 
tion received of that date. 

3. Upon the return of the execution, the sheriff shall pay 
“the proceeds of the sale to the clerk, who shall then apply the 
game or so much thereof as may be necessary, in satisfaction of 
the judgment. If an ordor of resale be afterwards made, and 
the property sell for a greater amount to any person other than 
the former purchaser, the clerk shall first.repay to such pur- 
chaser the amount of his bid out of the proceeds of the latter 
sale. 

4. Upon a resale, the bid of the purchaser at the former sale 
shall be deemed to be renewed and continue in force, and no bid 
shall be taken except for a greater amount. If the motion to 
confirm be not heard and decided at the term at which it is made, 
it may be continued and heard and determined before the judge, 
or at any term thereafter. An order confirming asale shall be a 
conclusive determination of the regularity of the proceedings 
concerning such sale as to all persons in any other action, suit or 
proceeding whatever. 

5. If after the satisfaction of the judgment, there be any 
proceeds of the sale remaining, the clerk shall pay such proceeds 
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to the judgment debtor or his representative, as the case may 
be, at any time before the order is made upon the motion to con- 
firm the sale, provided such party file with the clerk a waiver of 
all objections made or to be made to the proceedings concerning 
the sale; but if the sale be confirmed, such proceeds shall be 
paid to such party of course, otherwise they shall remain in the 
custody of the clerk until the sale of the property has been dis- 
posed of. 


Src, 362. If the purchaser of real property sold on exe- 
cution, or his successor in interest, be evicted therefrom in conse- 
quence of the reversal of the judgment, he may recover the price 
paid with interest and the costs and disbursements of the suit by 
which he was evicted, from the plaintiff in the writ of execution. 

Sec. 363. When property liable to an execution against 
several persons is sold thereon, and more than a due proportion 
of the judgment is levied upon the property of one of them, or 
one of them pays without a sale more than his proportion, he 
may compel contributions from the others; and when a judg- 
ment ig against several, and is upon an obligation or contract of 
one of them as security for another, and the surety pays the 
amount or any part thereof, cither by sale of his property or 
before sale, he may compel repayment from the principal. In 
such case the person so paying or contributing shall be entitled 
to the benefit of the judgincut to enforce contribution or repay- 
ment, if within thirty days after his payment he file with the 
clerk of the court where the judgment was rendered, notice of 
his payment and claim to contribution or repayment. Upon 
filing such notice, the clerk shall make an entry thereof in the 
margin of the docket where the judgment is entered. 

Sec. 364. Upon a sale of real property when the estate is 
less than a leaschold of two yezrs unexpired term, the sele shall 
be absolute. In all other cases, such property shall be subject to 
redemption, as hereinafter provided in this chapter. At the 
time of sale the sheriff shell -give to the purchaser g certificate 
of the sale, containin:: : 

L 1 
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1. A particular Ceserip iia o 
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2. The price bid for cach distinct lot or parcel. 
3. The whole price paid. 

4. When subject to redemption, it shall be so stated. The 
watters contained in such certificate shall be substantially stated 
iu the sheriff's return of his proceedings upon the writ. 

Sec. 365. Property sold subject to redemption, as provided 
in the last scction, or any part thereof separately sold, may be 
redeemed hy the following persons or their successors in interest : 

l. The judgment debtor or his successor in interest, in the 
whole or any part of the property separately sold. 

2. A creditor having a lien by judgment, decree or mortgage 
on any portion of the property, or any portion of any part thereof. 
separately sold, subsequent in time to that on which the prop- 
erty was sold. i 


The persons mentioned in subdivision two of this section are 


termed redemptioners. 
\ 


Sec. 366. The judgment debtor or redemptioner may 
redeem the property within six months from the date of the order 
confirming the sale, by paying the amount of the purchase 
money, with interest at the rate of two per centum per month 
thereon from the time of sale, together with the amount of any 
taxes which the purchaser may have paid thereon, and if the 
purchaser be also a creditor having a lien prior to that of the 
redemptioner, the amount of such lien with interest. 

Sec. 367. If the property be so redeemed by a redemp- 
` tioner, either the judgment debtor or any other redemptioner 
may within sixty days from the last redemption, again redeem 
it on paying the sum paid on the last redemption, with interest 
at the rate of two per centum per month thereon from the date 
of the last preceding redemption in addition, together with the 
amount of any taxes which ihe last redemptioner may have paid 
thereon, and unless his Hen bo prior to that of such redemp- 
toner, the amount of such lien with interest. The property 
may be again and as often as a debtor or a redemptioner is dis- 


posel, redeemed from the last previous redemptioner, within sixty 
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days from the date of the last redemption, on paying the sum 
paid on the last previous redemption, with interest at the rate of 
two per centum per month thereon from the date of such previ- 
ous redemption, together witn the amount of any taxes paid 
thereon by such last redemptioner, and the amount of any liens 
held by such last redemptioner, prior to his own, with interest. 
Notice of redemption shall be given to the sheriff. 

Sec. 368. If no redemption be made within six months 
from the confirmation of the sale, the purchaser shall be entitled 
to a conveyance from the sheriff, or if so redeemed, whenever 
sixty days has elapsed, and no other redemption has been made, 
the time for redemption shall have expired and the last redemp- 
tioner shall be entitled to a conveyance from the sheriff. If the 
judgment debtor redeem at any time before the time for 
redemption expires, the effects of the sale shall be terminated 
and he shall be restored to his estate. 

Sec. 369. The mode of redeeming shall be as provided in 
this section : 

1. The person seeking to redeem shall give the purchaser or 
redemptioner, as the case may be, two days’ notice of his inten- 
tion to apply to the sheriff for that purpose. At the time and 
place specified in such notice, such person may redeem by paying 
to the sheriff the sum required. The sheriff shall give the per- 
son redeeming a certificate as in case of sale on execution, 
adding therein the sum paid on redemption, from whom redeemed 
and the date thereof. A party seeking to redeem shall submit to 
the sheriff the evidence of his right thereto, as follows : 

2. Proof that the notice required by this section has been 
given to the purchaser or redemptioner, or waived. 

3. If he be a lien creditor, a copy of the docket of the judg- 
ment or decree under which he claims the right to redeem, 
certified by the clerk of the court where such judgment or decree 
is docketed, or it he seeks to redeem upon mortgage the certifi- 
cate of the record thereof. 

4. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself or agent showing the amount 
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then actually due on the judgment, decree or mortgage. 


5. If the redemptioner or purchaser have a lien prior to that 
of the lien creditor seeking to redeem, such redemptioner or pur- 
chaser shall submit to the sheriff the like evidence thereof, and 
of the amount due thereon, or the same may be disregarded. 


Sec. 370. When two or more persons apply to the sheriff 
to redeem at the same time, he shall allow the person having the 
prior lien to redeem first, and so on. The sheriff shall immedi- 
ately pay the money over to the person from whom the property 
is redeemed, if he attend at the redemytion, or if not, at any 
time thereafter when demanded. Where a sheriff shall wrong- 
fully refuse to allow any person to redeem, his right thereto shall 
not be prejudiced thereby, and upon the submission of the evi- 
dence and the tender of the money to the sheriff as herein 
provided, he may be required by order of the court or judge 
thereof, to allow such redemption. 


Sec. 371. Until the expiration of the time allowed for 
redemption, the court or judge thereof may restrain the com- 
mission of waste on the property by order granted, with or with- 
out notice, on the application of the purchaser or judgment 
creditor, but it shall not be deemed waste for the person in pos- 
session afterwards during the period allowed for redemption, to 
continue to use it in the same manner in which it was previously 
used, or to use it in the ordinary course of husbandry, or to make 
the necessary repairs to buildings thereon, or to use wood or tim- 
ber on the property therefor, or for the repair of fences, or for 
fuel in his family while he occupies the property. 


Sec. 372. The purchaser from the day of sale until a 
resale or a redemption, and the redemptioner from the day of 
his redemption until another redemption, shall be entitled to the 
possession of the property purchased or redeemed, unless the 
same be in the possession of a tenant holding under an unex- 
pired lease, and in such case shall be entitled to receive from such 
tenant the rents or the value of the use and occupation thereof 
during the same period. 
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Sec. 373. The party to whom such sheriff's deed is given 
shall upon the receipt thereof take the same to the clerk of the 
district court, who shall enter in his book of levies where the 
levy is recorded, the sale of real estate therein conveyed, and 
shall endorse the fact upon the deed with the date when pre- 
sented to him and when made. And no county auditor shall 
record any such deed without such endorsement. 


CHAPTER XXXIV. 


PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 


Sec. 374. After the issuing of an execution against prop- 
erty, and upon proof by affidavit of a party or otherwise, to the 
satisfaction of the court or of a judge thereof, that any judg- 
ment debtor has property which he unjustly refuses to apply 
towards the satisfaction of the judgment, such court or judge 
may by an order require the judgment debtor to appear at a 
specified time and place before such judge, or a referee appointed 
by him, to answer concerning the same; and such proceedings 
may thereupon be had for the application of the property of the 
judgment debtor toward the satisfaction of the judgment as are 
provided upon the return of an execution. Instead of the order 
requiring the attendance of the judgment debtor, the judge may, 
upon affidavit of the judgment creditor, his agent or attorney, 
if it appear to him that there is danger of the debtor abscond- 
ing, order the sheriff to arrest the debtor and bring him before 
such judge. Upon being brought before the judge, he may be 
ordered to enter into a bond with sufficient snrety, that he will 
attend from time to time before the judge or referee, as shall be 
directed during the pendency of proceedings and until the final 
determination thereof, and will not in the meantime dispose of 
any portion of his property not excipi from exceution. In 
default of entering into such bond, he may be committed to 


prison. 
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Sec. 375. After the issuing of an execution against prop- 
erty, any person indebted to the judgment debtor may pay to 
the sheriff the amount of his debt, or so much thereof as may 
be necessary to satisfy the execution, and the sheriff’s receipt 
shall be a sufficient discharge for the amount so paid. 


Sec. 376. After the issuing or return of an execution 
against property of the judgment debtor, or of any one of seve- 
ral debtors in the same judgment, and upon proof by affidavit 
or otherwise, to the satisfaction of the judge, that any person or 
corporation has property of such judgment debtor, or is indebted 
to him in an amount exceeding fifty dollars, the judge may by 
an order require such person or corporation, or any officer or 
member thereof to appear at a specified time and place, before 
him or a referee appointed by him, and answer concerning the 
same. 


Sec. 377. Witnesses may be required to appear and tes- 
tify before the judge or referee upon any proceeding under this 
chapter, in the same manner as upon the trial of an issue. 


Sec. 378. The judge or referee may order any property 
of the judgment debtor, not exempt from execution, in the 
hands of such debtor or any other person, or due to the judg- 
ment debtor, to be applied towards the satisfaction of the judg- 
ment; except that the earnings of the debtor for his personal 
services, at any time within sixty days next preceding the order, 
shall not be so applied, when it shall be made to appear by the 
debtor’s affidavit or otherwise, that such earnings are necessary 
for the use of a family supported wholly or partly by his labor. 


Sec. 379. If it appear thata person or corporation alleged 
to have property of the judgment debtor, or indebted to him, 
claims an interest in the property adverse to him, or denies the 
debt, the court or judge may authorize, by an order to that effect, 
the judgment creditor to institute an action against such person 
or corporation for the recovery of such interest or debt; and 
the court or judge may by an order forbid a transfer or other 


disposition of such interest or debt, until an action can be com- 
M4 
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menced and prosecuted to judgment. Such order may be modi- 
fied or vacated by the judge granting the same, or the court in 
which the action is brought, at any time upon such terms as 
may be just. 


Sec. 380. If any person, party or witness disobey an order 
of the referee, properly made in the proceedings before him under 
this chapter, he may be punished by the court or judge ordering 
the reference for a contempt. 


CHAPTER XXXV. 


OF WITNESSES AND EVIDENCE. 


Sec. 381. Every person of sound mind, suitable age and 
discretion, except as hereinafter provided, may be a witness in 
any action or proceeding. 


Sec. 382. Any person offered as a witness shall not be 
excluded from giving evidence by reason of his interest in the 
event of the action, as a party thereto, or otherwise, but such 
interest may be shown to affect his credibility. Provided, how- 
ever, That in an action or proceeding where the adverse party 
sues or defends as executor, administrator or legal representative 
of any deceased or insane person, or as a guardian of a minor 
under the age of fourteen years, then a party in interest or to 
the record shall not be admitted to testify in his own behalf. 


Sec. 383. Any person offered as a witness shall not be 
excluded from giving evidence by reason of conviction for crime, 
but such conviction may be shown to affect his credibility: Pro- 
vided, That any person who shall have been convicted of the 
crime of perjury, shall not be a competent witness in any case, 
unless such conviction shall have been reversed, or unless he 
shall have received a pardon. 


Sec. 384. The following persous shall not be competent to 
testify : 
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1. Those who are of unsound mind, or intoxicated at the 
time of their production for examination, and 

2. Children under ten years of age, who appear incapable of. 
receiving just impressions of the facts, respecting which they 
are examined, or of relating them truly. 

Sec. 385. In order to encourage confidence and to preserve 

it inviolate the following persons shall not’ be examined as wit- 
nesses : 


1. A husband shall not be examined for or against his wife, 
nor a wife for or against her husband; nor can either during 
marriage or afterwards, be, without the consent of the other, 
examined as to any communication made by one to the other 
during marriage. But this exception shall not apply toa civil 
action or proceeding by one against the other, nor to a criminal 
action or proceeding for a crime committed by one against the 
other. . 

2. An attorney or counsellor shall not, without the consent 
of his client, be examined as to any communication made by the 
client to him, or his advice given thereon in the course of pro- 
fessional employment. 

3. A clergyman or priest shall not, without the consent of 
the person making the confession, be examined as to any confes- 
sion made to him in his professional character, in the course of 
discipline enjoined by the church to which he belongs. 

4. A regular physician or surgeon shall not, without the con- 
sent of his patient, be examined in a civil action as to any infor- 
mation acquired in attending such patient, which was necessary 
to enable him to prescribe or act for the patient. 

5. A public officer shall not be examined as a witness as to 
communications made to him in official confidence, when the 
public interest would suffer by the disclosure. 
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CHAPTER XXXVI. 


MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES. 


Sec. 386. No person shall be obliged to attend as a witness 
before any court of record, judge, justice of the peace, commis- 
sioner, referee or other officer, in any civil action out of the judi- 
cial district, sub-district or county in which he resides, unless 
his residence be within twenty miles of such court, judge, justice 
of the peace, commissioner, referee or other officer. And no 
person shall be compelied to attend as a witness in any civil 
action or proceeding, unless the fees be paid or tendered to him 
which are allowed by law for one day’s attendance as a witness, 
and for traveling to and returning from the place where he is 
required to attend, provided such fees be demanded by him at 
the time of service of the subpoena. 


Src. 387. The subpoena may require not only the personal 
attendance of the person to whom it is directed, at a particular 
time and place to testify as a witness, but may also require him 
to bring with him any books, documents or things under his 
control; but no public officer or person having the possession or 
control of public records or papers which by law are required to 
be kept in any particular office or place, shall be compelled to 
produce the same in any court. 


Sec. 388. The subpcena shall be issued as follows: 

1. To require attendance before a court of record, or at the 
trial of an issue therein, it shall be issued in the name of the 
United States, and be under the seal of the court before which 
the attendance is required, or in which the issue is pending. 

2. To require attendance out of such a court before a judge, 
justice of the peace, commissioner, referee or other officer author- 
ized to administer oaths or to take testimony in any matter 
under the laws of this Territory, it shall be issued by such 
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judge, justice of the peace, commissioner, referee or other officer 
before whom the attendance is required. 


3. To require attendance before a commissioner appointed to 
take testimony by a court of any other State, Territory or county, 
it may be issued by any judge or justice of the peace, in places 
within their respective jurisdictions. 


Sec. 389. Such subpcena may be ser aá by any suitable 
person over eighteen years of age, by exhibiting and reading it 
to the witness, or by giving him a copy thereof, or by leaving 
such copy at the place of his abode. When service is made by 
any other person than an officer authorized to serve process, 
proof of service shall be made by affidavit. 


Sec. 390. A person present in court or before a judicial 
officer, may be required to testify in the same manner as if he 
were in attendance upon a subpoena issued by such court or 
officer. l 


Sec. 391. If any person duly served with a subpcena and 
obliged to attend as a witness, shall fail to do so, without any 
reasonable excuse, he shall be liable to the aggrieved party for 
all damages occasioned by such failure, to be recovered in a civil 
action. 


Src. 392. Such failure to attend as required by the sub- 
poena, shall also he considered a contempt, and upon due proof 
the witness may be punished by a fine not exceeding fifty dollaxs, 
and stand committed until said fine and costs are paid or until 
discharged by due course of law. 


Sec. 393. The court, judge, justice of the peace or other 
officer, in such case, may issue an attachment to bring such wit- 
ness before them to answer for contempt, and also testify as 
witness in the cause in which he was subpeenaed. 


Sec. 394. If the witness be a prisoner confined in a jail or 
prison within this Territory, an order for his examination in 
prison, upon deposition, or for his temporary removal and pro- 
duction before a court or officer, for the purpose of being orally 
examined, may be issued. 
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Sec. 395. Such order can only be made upon affidavit, 
showing the nature of the action or proceeding, the testimony 
expected from the witness, and its materiality. 


CHAPTER XXVII. 


EXAMINATION OF PARTIES. 


Sec. 396. A party to an action or proceeding may be ex- 
amined as a witness, at the instance of the adverse party, or of 
one of several adverse parties, and for that purpose may be com- 
pelled in the same manner, and subject to the same rules of ex- 
amination as any other witness to testify at the trial, or he may 
be examined on a commission. - 

Sec. 397. Instead of the examination being had at the 
trial, as provided by the last section, the plaintiff, at the time of 
filing his complaint or afterwards, and the defendant, at the 
time of filing his answer or afterwards, may file in the clerk’s 
office, interrogatories for the discovery of facts and documents 
material to the support or defense of the action, to be answered 
on oath by the adverse party. 

Sec. 398. Such interrogatories shall be answered, and such 
answers filed in the clerk’s office. within twenty days after the 
same are served on the party interrogated, unless for cause 
shown a further time be allowed by the court or judge thereof. 

Sec. 399. A party to an action having filed interrogatories 
to be answered by the adverse party, as prescribed by the last 
two sections, shall not thereby be precluded from examining such 
adverse party as a witness at the trial. 

Sec. 400. The testimony of a party, either upon examina- 
tion at the trial, or upon interrogatories filed, may be rebutted 
by adverse testimony. 

Sec. 401. If a party refuse to attend and testify at the 
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trial, or to be examined upon a commission, or to answer any 
interrogatories filed, his complaint, answer, or reply may be 
stricken out, and judgment taken against him, and he may also, 
in the discretion of the court, be proceeded aginst as in other 
cases for a contempt : Provided, That the preceding sections 
shall not be construed so as to compel any persongto answer 
any question where such answer may tend to criminate himself. 


CHAPTER XXXVIII. 


DEPOSITIONS OF WITNESSES RESIDING IN THE TERRITORY. 


Sec. 402. The testimony of a. witness in this Territory 
may be taken by deposition, to be read in evidence in an action, 
suit, or proceeding commenced and pending in any court in this 
Territory in the following cases : 

1. When the witness resides out of the district and more 
than twenty miles from the place of trial. : 

2. When the witness is about to leave the district, and go 
more than twenty miles from the place of trial, and there is a 
probability that he will continue absent when the testimony is 
required. 

3. When the witness is sick, infirm or aged, as to make it 
probable that he will not be able to attend at the trial. 


Sec. 403. Hither party may have the deposition of a wit- 
ness taken in this Territory, before any judge of the district 
court, justice of the peace, clerk of the supreme or district 
court, mayor of a city, or notary public, on serving on the 
adverse party or his attorney previous notice of the time and 
place of examination. Such notice shall be at least three days, 
and in addition one day, Sundays excepted, for every ten miles 
of the distance of the place of examination from the residence 
of the person to whom notice is given. 
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Sec. 404. The deposition shall be written by the officer 
taking the same, or by the witness, or by some disinterested per- 
son in the presence and under the direction of such officer. 
When completed it shall be carefully read to or by the witness, 
corrected if desired, and subscribed by him and certified by the 
officer sub$tantially as follows : 


TERRITORY OF WASHINGTON, = 
County of f 


I, A. B., justice of the peace in and for said county, (or judge, 
clerk, etc., as the case may be,) do hereby certify that the above 
deposition was taken before me, and reduced to writing by myself 
(or witness, as the case may be,) at 
day of , 18—, at o'clock, in pursuance of notice 
hereto annexed, that the above named witness, before examina- 
tion was sworn (or affirmed) to testify the truth, the whole 
truth and nothing but the truth, and that the said deposition 
was carefully read to (or by) said witness, and then subscribed 
by him. 


in said county, on the 


A. B. (Justice of the Peace.) 
Dated at , the day of 18—. 


Sec. 405. The deposition shall be enclosed in a sealed 
envelope by the officer taking the same, and directed to the clerk 
of the court, arbitrators, referee or justice of the peace before 
whom the action is pending, or to such person as the parties in 
writing may agree upon, and either delivered to the clerk of the 
court or other person, or transmitted through the mail or by 
some private opportunity. 


Sec. 406. Such deposition may be used by either party 
upon the trial or other proceeding against any party giving or 
receiving the notice, subject to all legal exceptions, to the com- 
petency or credibility of the witness, or the manner of taking 
the deposition. But if the parties attend at the examination, no 
objection to the form of an interrogatory shall be made at the 
trial, unless the same was taken at the time of the examination. 
It shall be the duty of the person taking the deposition to pro- 
pound to the witness every question proposed by either party, 
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and to note all objections to the form of any interrogatory, and 
when any interrogatory is objected to on account of form, unless 
the form is amended and the objection waived, he shall write 
after the question and before the answer the words “objected 
to,” and when any witness declines to answer a question on the 
ground that it will tend to criminate himself, that fact shall also 
be noted after the question if written down. The deposition may 
be taken in the form of a narrative or by question and answer, 
or partly in either form, as either party present at the examina- 
tion shall require. Whentaken by question and answer the 
officer shall first write down the question and then the answer, 
as nearly as may be in the language of the witness; but when 
the deposition is read to the witness previous to signing it, he 
shall be permitted to amend his answer to any question or any 
part of his deposition; such amendment however, unless both 
parties shall otherwise agree, shall not be made by way of inter- 
lining or erasing, but shall be added at the end of the deposition, 
under the title ‘amendment by the witness,” and such amend- 
ment shall intelligibly refer to the part so amended. 


Sec. 407. No deposition shall be used if it appear that 
the reason for taking it no longer exists: Provided, however, 
That if the party producing the deposition in such case shall 
show any sufficient cause then existing for using such depositon 
it may be admitted. 


Sec. 408. When the plaintiff in any action shall discon- 
tinue it, or when it shall be dismissed for any cause and another 
action shall afterwards be commenced for the same cause between 
the same parties, or their respective representatives, all deposi- 
tions lawfully taken in the first action may be used in the other 
in the same manner and subject to the same conditions and 
objections as if originally taken for such other action: Pro- 
vided, That the deposition shall have been duly filed in the court 
where the first action was pending, and shall have remained in 
the custody of the court, from the termination of the first action 
until the commencement of the other. 


Sec. 409. When any action shall have been appealed 
15 
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from one court to another, all depositions lawfully taken to be 
used in the court below, may be used in the appellate court in 
the same manner and subject to such exceptions for informality 
or irregularity, and none other, as were taken in writing to such 
depositions in the court below. 


Szoc. 410. Any witness may be subpoenaed and compelled 

by any officer authorized to take depositions, to appear and give 

- his deposition at any place within twenty miles of the abode of 

such witness, in like manner and under the same penalties as he 

may be subpcenaed and compelled to attend as a witness in any 
court. 


CHAPTER XXXIX. 


DEPOSITIONS OF WITNESSES OUT OF THE TERRITORY. 


Sec. 411. The testimony of a witness out of this Terri- 
tory may be taken by deposition, to be read in evidence in any 
action, suit or proceeding pending in any court in this Territory. 


Sec. 412. The deposition of a witness out of the Territory 
but residing within one hundred miles of the place of holding 
court, may be taken under a notice in the same manner and 
before officers of the like character as depositions are taken in 
this Territory, and all such depositions shall be governed by the 
same rules as if taken in the Territory. 


Sec. 413. In other cases the deposition of a witness out 
of the Territory shall be taken upon a commission issued by the 
clerk, under the seal of the court, upon an order of the court, a 
judge thereof, or any of the judges of the supreme court, which 
order may be made on the application of either party, upon giv- 
ing to the adverse party or his attorney, ten days previous notice 
in writing, together with a copy of the interrogatories intended 
to be put to such a witness. At the time and place named in the 
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notice the parties or their attorneys may attend, and the party 
notified may present his cross interrogatories, if any he have, and 
failing so to do, shall be deemed to have waived the cross exam- 
ination. If the court be notin session or the judge in said notice 
named be unable to attend, the parties may appear before the clerk 
of the court, who shall note any and all objections to such inter- 
rogatories and cross interrogatories by writing the words “ objected 
to” atter such interrogatories. The clerk shall issue the commis- 
sion, annexing thereto a copy of interrogatories, cross interroga- 
atories, and the objections, and the commissioners taking said 
deposition shall note both questions and answers as “objected 
to,” when the objection has been noted as aforesaid, and the 
parties at the trial shall have the full benefit of such objections 
taken at the time of the issuc of said commission. It shall be 
issued to a person or persons not exceeding three in number, 
agreed upon by the parties or their attorneys ; or if they do not 
agree, to any judge, justice of the peace, notary public or other 
competent person selected by the court or judge granting the 
order for the commission. 


Sec. 414. Such proper interrogatories, as well on the part 
of the plaintiff as on the part of the defendant, as. the respective 
parties may prepare to be settled, if they disagree as to form by 
the court or judge thereof granting the order for the commission, 
shall be annexed to the commission ; or where the parties agree, 
the examination may be without written interrogatories. Said 
agreement to be in writing and appended to the commission. 


Sec. 415. The commission shall authorize the commissioner 
or commissioners to administer an oath to the witness and take 
his deposition in answer to the several interrogatories annexed to 
such commission ; or when the examination is to be without 
interrogatories in respect te the question in dispute, to certify 
the deposition to the court, and to direct it to the clerk of the 
court or such other person designated or agreed upon, and for- 
ward it to him by mail or other usual channel of conveyance. 

Sec. 416. A trial or other proceeding shall not be post- 
poned by reason of a commission not returned, except upon affi- 
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davit or other evidence satisfactory to the court that the testi- 
mony of the witness is necessary, and that proper diligence has 
been used to obtain it. 


CHAPTER XL. 
PROCEEDINGS TO PERPETUATE TESTIMONY. 


Sec. 417. When any person shall be desirous to perpetu- 
ate the testimony of any witness, he shall make a statement in 
writing, setting forth briefly and substantially his title, claim or 
interest in, or to the subject concerning which he desires to per- 
petuate the evidence, and the names of all the persons interested 
or supposed to be interested therein, and also the name of the 
witness proposed to be examined, which statement shall be under 
oath and filed in the district court. If the subject of the pro- 
posed deposition relate to real estate within this Territory, the 
statement shall be filed in the county where the lands, or any 
part thereof lie, otherwise in the county where the parties inter_ 
ested, or some of them. reside. Upon such statement an appli- 
cation may be made to such court or judge thereof, to allow the 
examination of such witness. 


Sec. 418. The court or judge shall appoint a time and 
place for hearing such application and shall order notice thereof 
and of the statement to be served on all persons mentioned therein 
as adversely interested in the matter. The notice shall be served 
personally on all those living in the Territory at least twenty days 
before the time of hearing the application. Upon those who are 
not residents of the Territory it shall be served by publication 
or otherwise, in the same manner asa notice is served upon a 
non-resident. 


Sec. 419. If upon hearing of the parties or of the applicant 
alone, should no adverse party appear, the court or judge shall 
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be satisfied that there is sufficient cause for taking the deposition, 
an order shall be made allowing the examination of the witness ; 
and such court or judge may direct a commission to issue there- 
for, in like manner asa commission to take the testimony of 
witnesses as in other cases. 

Src. 420. The deposition of such witness, whether resid- 
ing in this Territory or not, shall be taken upon written interro- 
gatories filed by the applicant, and cross interrogatories filed by 
any party adversely interested, if he shall think fit, and it shall 
be taken and returned substantially in the same manner as if 
taken upon commission, to be used in any cause pending in the 
same court. 


Src. 421. The deposition when returned shall be filed in 
the office of the clerk of the court by whom the commission was 
_ issued, and if a trial be had between the person at whose request 
the deposition was taken, and the person named in the state- 
ment, or any of them, or their successors in interest, upon proof 
of the death or insanity of the witness, or his inability to attend 
the trial by reason of age, sickness, or settled infirmity, the dep- 
osition, or a certified copy thereof, may be used by either party, 
subject to all legal objections. But if the parties attend at the 
examination, no objections to the form of the interrogatory shall 
be made at the trial, unless the same were taken at the time of 
examination. 


CHAPTER XLI. 


RECORDS, DOCUMENTS, BOOKS, ETC. 


Sec. 422. Any court in which an action is pending, ora 
judge thereof, may upon notice order either party to give to the 
other, within a specified time, an inspection and copy, or permis- 
sion to take a copy of any book, document or paper in his pos- 
session or under his control, containing evidence relating to the 
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merits of the action or defense therein. If compliance with the 
order be refused, the court may exclude the book, document or 
paper from being given in evidence, or if wanted as evidence by 
the party applying, may direct the jury to presume it to be such 
as he alleges it to be, and the court may also punish the party 
refusing as for contempt. This section shall not be construed to 
preventa party from compelling another to produce books, papers 
or documents where he is examined as a witness. 


Sec. 423. If either party at any time before trial allow 
the other an inspection of any writing material to the action, 
whether mentioned in the pleadings or not, and deliver to him a 
copy thereof, with notice that he intends to read the same in evi- 
dence on the trial of the cause, it may be so read without proof 
of its genuineness or execution, unless denied by affidavit before 
the commencement of the trial. If such denial be made of any 
writing not mentioned in the pleadings, the court may give time 
to either party to procure evidence, when necessary for the fur- 
therance of justice. 


Src. 424. The records and proceedings of any court of the 
United States, or any State or Territory, shall be admissible 
in evidence in all cases in this Territory, when authenticated by 
the attestation of the clerk, prothonotary or other officer having 
charge of the records of such court, with the seal of such court 
annexed. 

Sec. 425. Whenever any deed, conveyance, bond, mortgage 
or other writing shall have been recorded or filed in pursuance of 
law, copies of such deed, conveyance, bond other writing, duly 
certified by the officer having the lawful custody thereof, with 
the seal of the office annexed, if there be such seal, if there be 
no such seal, then with the official certificate of such officer, shall 
be received in evidence to all intents,and purposes as the originals 
themselves. 

Src. 426. Copies of all papers on file in the office of the 
Surveyor Generals of Oregon and Washington, Secretary of 
Washington Territory, Territorial Treasurer, Territorial Auditor 
and County Treasurer, or any matter recorded in either of said 
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offices, duly certified by the respective officers, with the respec- 
tive seals of office annexed, shall be evidence in all the courts of 
this Territory. 


Src. 427. Any certificate of residence and cultivation upon 
the public lands, issued by the Surveyor General of Oregon or of 
Washington Territory, in pursuance of law, shall be evidence in 
all courts of this Territory. 


Src. 428. A seal of court or public office, when required 
to any writ, process, or proceeding to authenticate a copy of any 
record or document, may be affixed by making an impression 
directly on the paper which shall be as valid as if made upon a 
wafer or on wax. 


Sec. 429. Printed copies of the statute laws of any State, 
Territory, or foreign government, if purporting to have been 
published under the authority of the respective government, or 
if commonly admitted and read as evidence in their courts, shall 
be admitted in all courts in this Territory, and on all other occa- 
sions as presumptive evidence of such laws. 


CHAPTER XLII. 


WRITS OF ERROR AND APPEALS TO THE SUPREME COURT. 


Sec. 430. Every final judgment order or decision of a 
district court, in a civil action, may be re-examined upon a writ 
of error in the supreme court for error in law: Provided, Every 
such writ shall be taken within three months next succeeding 
the term of the district court at which the final judgment, order 
or decision was made, and not afterwards: Provided, That if 
the party entitled to have such writ shall be absent from the 
Territory, and shall not have been personally served with process, 
nor appeared to the action; or if the party Be an infant, married 
woman, or imprisoned or insane, then such writ may be made 
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returnable at the next term of the supreme court succeeding the 
removal of such disability, and not afterwards. 


Sec. 431. Notice of the taking of such writ shall be served 
upon the party or his attorney of record thirty days or more 
preceding the first day of the term of the supreme court at 
which the case shall be docketed for trial, and the failure of the 
plaintiff in error to appear and prosecute his said writ of error, 
shall be ground for dismissal thereof; and a writ of error dis- 
missed for want of diligence in the prosecution thereof, or laches 
of the plaintiff in error, shall be conclusive against said plain- 
tiff, and entitle the defendants in error to affirmance of the judg- 
ment below, with costs: Provided, That whenever a term of 
any district court in this Territory shall be held at such times as 
not to allow thirty day’s notice to be given by a plaintiff in error 
to a defendant in error of the suing out of a writ of error to the 
next coming term of the supreme court of the Territory, it shall 
be competent for a party desirous of suing out such writ of error 
to give notice in the said district court of his intention to take 
such writ and have the same entered upon the records thereof, 
and the filing of the precipe within said term shall be sufficient 
notice to entitle the cause to be docketed and heard at the next 
term of said supreme court: Provided further, That if such 
term of the district court shall expire without a plaintiff in error 
giving such notice to the defendant in error, he shall not sue out 
such writ subsequent to the expiration of such term of the dis- 
trict court without leave of the judge of said court first obtained 
upon satisfactory reasons presented for such delay: And pro- 
vided further, That if any term of the district court shall 
adjourn more than thirty days before the return day of the next 
term of the supreme court, then nothing herein contained shall 
be construed as altering the required notice as prescribed by law 
for writs of error and appeal. 


Sec. 432. The party desirous of taking his writ of error 
shall file with the clerk of the court in which the judgment was 
rendered, a precipe containing a particular description of the 
judgment, order or decision upon which he wishes to bring his 
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writ of error, and a particular description of the errors assigned, 
which precipe shall also direct the clerk to issue, under seal of 
the court, notice to the adverse party of the filing of such precipe, 
and said precipe shall state the term of the supreme court at 
which such writ of error will be prosecuted ; and the writ of er- 
ror shall be deemed to have issued at the time of the filing of 
such precipe: Provided, That in the case mentioned in the pre- 
ceding section, the notice given in open court seall be deemed 
equivalent to service of notice on the defendant in error. 


Sec. 433. The notice shall be issued and served in the 
same manner as other process is served, and shall be returned to 
the clerk of the court from which the notice issued. It may be 
served on the defendant, or his attorney of record, in any county 
in the Territory. And if service of the notice cannot be had 
from any cause, the court at such term, upon being satisfied that 
the precipe has been filed and notice issued, may direct the man- 
ner in which such notice may be given ; and after the order for 
givipg notice has been fully complied with, may proceed as 
though notice had actually been given. 


Sec. 434. Upon filing of such precipe, the plaintiff in 
error shall pay to the clerk his fees for the transcript of the judg- 
ment, and the precipe and notice to the defendant in error ; 
which transcript shall by the clerk be forwarded immediately to 
the clerk’of the supreme court ; and he shall make out a full 
transcript of the record and send the same to the clerk of the 
supreme court by mail or other safe opportunity, (upon the pay- 
ment of his fees by the plaintiff in error), at least ten days be- 
fore the commencement of the term of said supreme court. 


Sec. 435. The transcript of the record shall contain a copy 
of the pleadings, the journal entries, judgment, order or decision, 
bills of exceptions, execution and return, precipe, notice and 
return, and all matters pertaining to the case, but it shall not be 
necessary to send copies of notices to witnesses, motions or depo- 
sitions, unless the same, by bill of exceptions, have been made 


part of the record. 
16 
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Src. 436. Whenever from any cause the trauscript of the 
record shall not be received by the clerk of the supreme court, or 
shall be lost, the court shall order a new transcript to be sent up 
in such time and manner as they shall sce fit: Provided, That 
in all cases where the failure arises from the neglect of the plain- 
tiff in error to comply with the provisions of this act, the writ 
of error or appeal shall be dismissed. Either party may upon a 
suggestion of the diminution of the record, aud upon a proper 
case made, have an order that a further record be sent up. 

Src. 437. The court of error shall proceed to hear the 
cause upon the errors assigned in the precip2, and the defendant 
may take issue on the errors so assigned. 


Sec. 438. At the time of filing the precipe with the clerk, 
or at any time thereafter, the plaintiff in error shall file with the 
clerk a bond with sureties to the satisfaction of the clerk, in 
double the amount of the judgment, if it is fur money, and if the 
judgment is for the restraining or performing any other act, or 
the determination of any other right, then in such a sum as a 
judge of the supreme court shall direct, conditioned that the 
plaintiff pay all costs and damages, and perform such judgment 
as the court on the trial of the writ of error shall adjudge 
against him, then no further execution shall be had upon the 
original judgment until the determination of the writ of error, 
and any execution previously issued shall be recalled. 

Sec. 439. The judgment or other matter complained of, may 
be affirmed or may be reversed or sct aside in whole or in part, 
or may be modified, or a different order or judgment may be 
substituted for that complained of, or the writ of error may be 
dismissed by the plaintiff in error or by the court, and the cause 
be remitted to the district court for such further procecdings as 
the supreme court by mandate shall direct ; and exccutiun may 
issue from the supreme court to satisfy the judgment of the 
court below, together with all costs and accruing costs, in the 
case of dismissal or other order or judgment of the supreme 
court aforesaid ; or its judgment may be executed by the district 
court on a mindat» fur that purpose. 
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Sec. 440. In case the iudgment in the court below shall 
have been for a sum of money, and shall be affirmed against the 
plaintiff in error, or the writ of error dismissed, damages shall 
be awarded to the defendant inerror notexceeding ten per cent. on 
the amount, exclusive of interests and costs of such judgment; 
and in all cases damages, interest and costs shall be allowed on 
the original judgment. 


Sec. 441. Any person who may be a party or privy to a 
Judgment, order or decision, may prosecute a writ of error to 
reverse the same, and the reversal shall enure to the benefit of all 
the parties and privies therein, and no other party or privy shall 
afterwards prosecute a writ of error for the same cause. 

Sec. 442. When it shall appear that any other person 
should be made a party to any proceeding upon a writ of error, 
the court shall require such person to be made a party, and 
direct in what manner notice shall be given. 


Sec. 443. The reversal of a judgment, order or decision 
ehall not affect the title of property sold upon an execution issued 
upon such judgment, order or decision; but the plaintiff in 
error may bring an action for the recovery thereof, and the 
court may award restitution or render such other judgment as 
justice shall require. 

Sec. 444. When the supreme court shall be equally divi- 
ded in opinion, the cause shall stand continued until all the 
judges are present. 


Sec. 445. Whenever upon the trial of any civil action in 
the district court, it shall be found to turn upon important ques- 
tions of law, the court may direct a special verdict to be found; 
and in all cases the parties may make an agreed statement of 
facts, signed by themselves or their attorneys, which shall be 
entered of record; and all questions of law arising on special ver- 
dicts, agreed statements, motions for new trial, and others in any 
manner arising in the district court, may under the direction of 
the district court, be taken to the supreme court by way of 
appeal; and for that purpose the court shall render a judgment 
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in form only, which shall not be executed until the final decision 
of the cause; and the supreme court on hearing the appeal may 
give judgment or remand the cause, or make any order accord- 
ing to the law and justice of the case. In no other cases except as 
provided in this section, ean any order, judgment or decree of the 
district court be reviewed in the supreme court, except upon writ 
of error. 


Sec. 446. ‘In all cases of writs of error or appeals in the 
supreme court, the court shall consider and adjudge upon all 
errors and mistakes which shall appear in the entire record by 
which plaintiff in error may have been prejudiced, if the same 
were excepted to at the time, whether interlocutory or final, and 
whether plaintiff in error had, according to the strict rules of law 
waived the same by proceeding with the case under the order of 
the court, after such exception. 


CHAPTER XLIII. 
SET-OFF. 


Sec. 447. The defendant in a civil action upon a con- 
tract expressed or implied, may set off any demand of a like 
nature against the plaintiff in interest, which existed and 
belonged to him at the time of the commencement of the suit. 
And in all such actions other than upon a negotiable promissory 
note or bill of exchange, negotiated in good faith and without 
notice before due, which has been assigned to the plaintiff, he 
may also set off a demand of a like nature existing against the 
person to whom he was originally liable, or any assignee prior to 
the plaintiff, of such contract, provided such demand existed at 
the time of the assignment thereof, and belonging to the defend- 
ant in good faith before notice of such assignment, and was such 
a demand as might have been set off against such person to whom 
he was originally liable, or such assignee while the contract 
belonged to him. 


CIVIL PRACTICE ACT. 125 


Sec. 448. If the plaintiff be a trustee to any other, or if 
the action be in a name of the plaintiff who has no real interest 
in the contract upon which the action is founded, so much of a 
demand existing against those whom the plaintiff represents or 
for whose benefit the action is brought, may be set off as will 
satisfy the plaintiff's debt, if the same might have been set off in 
an action brought by those beneficially interested. 


Sec. 449. In actions brought by executors and adminis- 
trators, demands against their testators and intestates, and 
belonging to defendant at the time of their death, may be set off 
by the defendant in the same manner as if the action had been 
brought by and in the name of the deceased. 


Src. 450. When a set-off shall be established in an action 
brought by executors or administrators, and a balance found due 
to the defendant, the judgment rendered thereon against the 
plaintiff shall have the same effect as if the action had been 
originally commenced by the defendant. 


Sec. 451. In actions against executors and administrators 
and against trustees and others, sued in their representative char- 
acter, the defendants may set-off demands belonging to their tes- 
tators or intestates or those whom they represent, in the same 
manner as the person so represented would have been entitled to 
set-off the same in an action against them. 


Sec. 452. To entitle a defendant to a set-off he must set 
the same forth in his answer. 


Sec. 453. If the amount of the set-off duly established, 
be equal to the plaintiffs debt or demand, judgment shall be 
rendered that the plaintiff take nothing by his action; if it be 
less than the plaintiffs debt or demand, the plaintiff shall have 
judgmeut for the residue only. 


Sec. 454. If there be found a balance due from the plain- 
tiff in the action to the defendant, judgment shall be rendered 
in favor of the defendant for the amount thereof, but no such 
judgment shall be rendered against the plaintiff when the con- 
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tract which is the subject of the action shall have been assigned 
before the commencement of such action, nor for any balance 
due from any other person than the plaintiff in the action. 


CHAPTER XLIV. 


COSTS IN CIVIL ACTIONS. 


Sec. 455. The measure and mode of compensation of 
attorneys and counsellors shall be left to the agreement expressed 
or implied of the parties, but there shall be allowed to the pre- 
vailing party upon the judgment certain sums by way of indem- 
nity for his expenses in the action, which allowances are termed 
costs. 


Src. 456. Costs shall be allowed the party in whose favor 
the judgment is rendered, except as is otherwise provided by 
law. 


Sec. 457. The plaintiff shall not be entitled to costs in 
any action within the jurisdiction of a justice of the peace, which 
shall be commenced in the district court, when the recovery is 
for a less amount than one hundred dollars. 


Sec. 458. In an action for an assault and battery, or for 
false imprisonment, libel, slander, malicious prosecution, criminal 
conversation or seduction if the plaintiff recover less than ten 
dollars, he shall be entitled to no more costs or disbursements 
than the damage recovered. 

Sec. 459. When several actions are brought on one bond, 
undertaking, promissory note, bill of exchange, or other instru- 
ment in writing, or in any other case for the same cause of action 
against several parties, wlio might have been joined as defend- 
ants in the same action, no costs or disbursements shall be 
ellowed to the plaintiff in more than one of such actions, which 
may be at his election, if the parties proceeded against in the 
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other actions were, at the commencement of the previous action, 
openly within this Territory. 


Sec. 460. In all cases where costs and disbursements are 
not allowed to the plaintiff, the defendant shall be entitled to 
have judgment in his favor for the same. 


Sec. 461. In all actions where there are several defendants 
not united in interest, and making separate defenses by separate 
answers, and the plaintiff fils to recover judgment against all, 
the court may award costs to such defendants as recover judg- 
ments in their favor, or either of them. 


Src. 462. When allowed to either party, costs to be called 

the attorney fee, shall be as follows : 

1. In all actions settled before issue is joined, five dollars. 

2. In all actions where judgment is rendered without a jury, 
ten dollars. 

3. Inall actions where judgment is rendered after impannel- 
ing a jury, fifteen dollars. 

4. In all actions removed to the supreme court and settled 
before argument, ten dollars. 

5. In all actions where judgment is fended in the supreme 
court after argument, fifteen dollars. 


Sec. 463. The prevailing party, in addition to allowance 
for costs as provided in the last section, shall also be allowed for 
all necessary disbursements, including the fees of officers allowed 
by law, the fees of witnesses, the necessary expenses of taking 
depositions, by commission or otherwise, and the compensation of 
referees. The disbursement shall be stated in detail and verified 
by affidavit, which shall be filed with the clerk of the court, 
within two days after the conclusion of the trial. 

Sec. 464. The fees of referees shall be four dollars to each, 
for every day spent in the business of the reference, but the 
partics may agree in writing upon any rate of compensation, and 
thercupon such rate shall be allowed. 

Sec. 465. When an application shall be made to a court 
or referees to postpone a trial, the payment to the adverse party 
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of a sum not exceeding ten dollars, besides the fees of witnesses, 
may be imposed as the condition of granting the postponement. 

Sec. 466. When in an action for the recovey of money, the 
defendant alleges in his answer, that before the commencement 
of the action he tendered to the plaintiff the full amount to 
which he is entitled, in such specie as by agreement ought to 
be tendered, and thereupon brings into court, for the plaintiff, if 
in money, the amount tendered, and the allegation be found true, 
the plaintiff shall not recover costs, but shall pay them to the 
defendant. 

Sec. 467. If the defendant in any action pending, shall at 
any time deposit with the clerk of the court, for the plaintiff, 
the amount which he admits to be due, together with all costs 
that have accrued, and notify the plaintiff thereof, and such 
plaintiff shall refuse to accept the same in discharge of the action, 
and shall not afterwards recover a larger amount than that 
deposited with the clerk, exclusive of interest and cost, he shall 
pay all costs that may accrue from the time such money was so 
deposited. 

Sec. 468. In all civil actions tried before a justice of the 
peace, in which an appeal shall be taken to the district court, 
and the party appellant shall not recover a more favorable judg- 
ment in the district court than before the justice of the peace, 
such appellant shall pay all costs accruing after the appeal. 

Sec. 469. When costs are adjudged against an infant 
plaintiff, the guardian or person by whom he appeared in the 
action, shall be responsible therefor, and payment may be enforced 
by execution. 

Sec. 470. In an action prosecuted or defended by an exe- 
cutor, administrator, trustee of an express trust, or a person 
expressly authorized by statute, costs shall be recovered as in an 
action by or against a person prosecuting in his own right, but 
such costs shall be chargeable only upon or collected off the 
estate of the party represented, unless the court shall direct the 
same to be paid by the plaintiff or defendant personally, for 
mismanagement or bad faith in such action or defense. 
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Sec. 471. When the cause of action after the com- 
mencement of the action by assignment, or in any other manner 
becomes the propererty of a person not a party thereto, and the 
prosecution or defense is thereafter continued, such person shall 
be liable to the costs in the same manner as if he were a party, 
and payment thereof may be enforced by execution. 


Sec. 472, In all actions prosecuted in the name and for 
the use of the Territory, or in the name and for the use of any 
county, the Territory or county shall be liable for costs in the 
same cases and to the same extent as private parties. 


Sec. 473. When the decision of a court of inferior juris- 
diction in an action or special proceeding is brought before the 
supreme court or a district court for review, such proceedings 
shall, for purposes of costs, be deemed an action at issue upon 
a question of law from the time the same is brought into the 
supreme court or district court, and costs thereon may be 
awarded and collected in such manner as the court shall dircct, 
according to the nature of the case. 

Sec. 474. In the following cases the costs of an appeal to 
the supreme court shall be in the discretion of the court: 

1. When a new trial shall be ordered. 
2. When a judgment shall be affirmed in part and reversed 
in part. 

Sec, 475. In all actions and proceedings other than those 
mentioned in this chapter, where no provision is made for the 
recovery of costs, they may be allowed or not, and if allowed 
may be apportioned between the parties, in the discretion of the 
court. 

Sec. 476. Any party aggrieved by the taxation of costs 
by the clerk of the court may, upon application, have the same 
re-taxed by the court in which the ection or proceeding is had. 


Sec. 477. When the plaintiff in an action resides out of 
the district or county, or is a foreign corporation, security for 
the costs and charges which may be awarded against such plain- 


tiff may be required by the defendant. When required, all pro- 
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ceedings in the action shall be stayed until a bond, executed by 
two or more persons, be filed with the clerk, conditioned that 
they will pay such costs and charges as may be awarded against 
the plaintiff by judgment or in the progress of the action, not 
exceeding the sum of two hundred dollars. A new or additional 
bond may be ordered by the court or judge, upon proof that the 
original bond is insufficient security, and proceedings in the action 
stayed until such new or additional bond be executed and filed. 
The plaintiff may deposit with the clerk the sum of two hundred 
dollars in lieu of a bond. 


CHAPTER XLV. 


OF COMMISSIONERS TO CONVEY REAL ESTATE. 


Sec. 478. The several district courts may, whenever it is 
necessary, appoint a commissioner to convey real estate : 


1. When by a judgment in an action a party is ordered to 
convey real property to another, or any interest therein. 


2. When real property, or any interest therein, has been 
sold under a special order of the court and the purchase money 
paid therefor. 


Sec. 479. The deed of the commissioner shall so refer to 
the judgment authorizing the conveyance, that the same may be 
readily found, but need not recite the record in the case gener- 
ally. 


Sec. 480. A conveyance made in pursuance of a judgment 


shall pass to the grantee the title of the parties ordered to con- 
vey the land. 


Sec. 481. A conveyance made in pursuance of a sale . 
ordered by the court shall pass to the grantee the title of all the 
parties to the action or proceeding. 
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Sec. 482. A conveyance by a commissioner shall not pass 
any right until it has been examined and approved by the court, 
which approval shall be endorsed on the conveyance and recorded 
with it. 

Sec. 483. It shall be sufficient for the conveyance to be 
signed by the commissioner only, without affixing the name of 
the parties whose title is conveyed, but the names of the parties 
shall be recited in the body of the conveyance. 


Sec. 484. The conveyance shall be recorded in the office 
in which by law it should have been recorded had it been made 
by the parties whose title is conveyed by it. 


Sec. 485. In case of a judgment to compel a party to exe- 
cute a conveyance of real estate, the court may enforce the judg- 
ment by attachment or sequestration, or appoint a commissioner 
to make the conveyance. 


CHAPTER XLVI. 


ACTIONS TO RECOVER AND AFFECTING REAL ESTATE. 


Sec. 486. Any person having a valid subsisting interest 
in real property and a right to the possession thereof may re- 
cover the same by action in the district court of the proper 
county, to be brought against the tenant im possession ; if there 
is no such tenant, then against the person claiming the title or 
some interest therein. 


Sec. 487. A defendant who is in actual possession may for 
answer plead that he is in possession only as a tenant of another, 
naming him and his place of residence, and thereupon the land- 
lord, if he apply therefor, shall be made defendant in place of the 
tenant, and the action shall proceed in all respects as if originally 
commenced against him. If the landlord do not apply to be 
made defendant within the time the tenant is allowed to answer, 
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the-cefter he shall not be allowed to, but he shall be made 
deiendant if the plaintiff require it. If the landlord be made 
defendant, on motion of the plaintiff he shall be requred to 
appear and answer within ten days from notice of the pendency 
of the action and the order making him defendant, or such fur- 
ther notice as the court or judge thereof may prescribe. 


Sec. 488. The plaintiff in his complaint shall set forth the 
nature of his estate in the property, whether it be in fee, for life, 
o: for a term of years, and for whose life, or the duration of such 
term, and that he is entitled to the possession thereof, and that 
the defendant wrongfully withholds the same from him to his 
damage such sum as may be therein claimed. The property 
shall be described with such certainty as to enable the possession 
thereof to be delivered if a recovery be had. 


Sec. 489. The defendant shall not be allowed to give in 
evidence any estate in himself or another in the property, or any 
license or right to the possession thereof unless the same be 
pleaded in his answer. If so pleaded the nature and duration of 
such estate, or license or right to the possession, shall be set 
forth with the certainty and particularity required in a complaint. 
If the defendant does not defend for the whole of the property, 
he shall specify for what particular part he does defend. In an 
action against a tenant the judgment shall be conclusive against 
a landlord who has been made defendant in place of the tenant, 
to the same extent as if the action had been originally com- 
menced against him. 


Sec. 490. The jury by their verdict shall find as follows: 

1. If the verdict be for the plaintiff that he is entitled to the 

possession of the property described in the complaint, or some 

part thereof, or some undivided share or interest in either, and 

the nature and duration of his estate in such property, part 

thereof, or undivided share or interest in either, as the case 
may be. 


2. If the verdict be for the defendant, that the plaintiff is 
not entitled to the possession of the property described in the 
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complaint, or.to such part thereof as the defendant defends for 
and the estate in such property or part thereof, or license, or 
right to the possession of either established on the trial by the 
defendant, if any, in effect as the same is required to be pleaded. 


Sec. 491. The plaintiff shall only be entitled to recover 
damages for withholding the property for the term of six years 
next preceding the cammencement of the.action, and for any 
period that may elapse from such commencement, to the time of 
giving a verdict therein, exclusive of the use of permanent 
improvements made by the defendant. When permanent 
improvements have been made upon the property by the defendant 
or those under whom he claims holding under color of title 
adversely to the claim of the plaintiff, in good faith, the value 
thereof at the time of trial shall be allowed as a set-off against 
such damages. 


Sec. 492. If the right of the plaintiff to the possession of 
the property expire after the commencement of the action and 
before the trial, the verdict shall be given according to the fact, 
and judgment shall be given only for the damages. 


Sec. 493. The court or judge thereof, on motion, and after 
` notice to the adverse party, may for cause shown grant an order 
allowing the party applying therefor to enter upon the property 
in controversy and make survey and admeasurement thereof, for 
the purposes of the action. 


Sec. 494. The order shall describe the property, and a 
copy thereof shall be served upon the defendant, and thereupon 
the party may enter upon the property and make such survey 
and admeasurement, hut if any unnecessary injury be done to the 
premises, he shall be liable therefor. 


Suc. 495. An action for the recovery of the possession ot 
real property against a person in possession, cannot be prejudiced 
by any alienation made by such person either before or after the 
commencement of the action; but if such alienation be made 
after the commencement of the action, and the defendant do not 
satisfy the judgment recovered for damages for withholding the 
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possession, such damages may be recovered by action against the 
purchaser. 


Sec. 496. A mortgage of real property shall not be deemed 
@ conveyance so as to enable the owner of the mortgage to 
recover possession of the real property without a foreclosure and 
sale according to law. 


Sec. 497. In an action by a tenant in common, or joint 
tenant of real property against his co-tenant, the plaintiff must 
show, in addition to his evidence of right, that the defendant 
either denied the plaintiffs right or did some act amounting to 
such denial. 


Sec. 498. When in the case of a lease of real property and 
the failure of tenant to pay rent, the landlord has a subsisting 
right to re-enter for such failure; he may bring an action to 
recover the possession of such property, and such action is 
equivalent to a demand of the rent and a re-entry upon the 
property. But if at any time before judgment in such action, 
the lessee or his successor in interest as to the whole or a part of 
the property, pay to the plaintiff or bring into court the amount 
of rent then in arrear, with interest and§costs of the action, and 
perform the other covenants or agreements on the part of the 
lessee, he shall be entitled to continue in the possession accord- 
ing to the terms of the lease. 


Sec. 499. In an action to recover the possession of real 
property, the judgment therein shall be conclusive as to the estate 
in such property and the right to the possession thereof, so far as 
the same is thereby determined, upon the party against whom 
the same is given, and against all persons claiming from, through 
or under such party after the commencement of such action, 
except as in this section provided. When service of the notice 
is made by publication, and judgment is given for failure to 
answer, at any time within two years from the entry thereof, the 
defendant or his successor in interest as to the whole or any part 
of the property, shall, upon application to the court or judge 
thereof, be entitled to an order vacating the judgment and grant- 
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ing him a new trial, upon the payment of the costs of the 
action. 


Sec. 500. If the plaintiff has taken possession of the prop- 
erty before the judgment is set aside and a new trial granted, as 
provided in the preceding section, such possession shall not be 
thereby affected in any way, and if judgment be given for defend- 
ant in the new trial, he shall be entitled to restitution by execu- 
tion in the same manner as if he were plaintiff. 


Sec. 501. In an action to recover the possession of real 
property by a tenant in dower, or her successor in interest, if 
such estate in dower has not been admeasured before the com- 
mencement of the action, the plaintiff shall not have execution 
to deliver the possession thereof until the same be admeasured 
as follows : 


l. Atany time after the entry of judgment, the plaintiff 
may upon notice to the adverse party, move the court for the 
appointment of referees to admeasure the dower out of the real 
property of which the possession is recovered by theaction. The 
court shall allow such motion, unless it appear probable on the 
hearing that a partition of such property cannot be made with- 
out prejudice to the interests of the other owners. In the latter 
case, the court shall disallow the motion, and thereafter the plain- 
tiff shall only proceed for partition of sale of such real prop- 
erty, as provided in the succeeding chapter. 


2. If the court allow the motion, thereafter the proceedings 
shall be conducted as provided in such chapter. At any time 
after the confirmation of the report of the referees, the plaintiff , 
may have execution for the delivery of the possession of the 
property according to the admeasurement thereof, and for the 
damages recovered, if any, for withholding the same, if such 
damages remain unsatisfied. 


3. If the motion for admeasurement be made at the term at 
which judgment was given, the notice thereof shall be served on 
the adverse party at such time as the court by general rule or 
special order may prescribe. 
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Src. 502. In an action at law for the recovery of the pos- 
session of real property, if either party claim the property as a 
donee of the United States, and under the act of Congress 
approved September 27, 1850, commonly called the donation 
law, or the acts amendatory thereof, such party from the date of 
his settlement thereon, as provided in said acts, shall be deemed 
to have a legal estate in fee in such property, to continue upon 
condition that he perform the conditions required by such acts, 
which estate is unconditional and indefeasible after the perform- 
ance of such conditions. In such action, if both plaintiff and 
defendant claim title to the same real property by virtue of set- 
tlement under such acts, such settlement and the performance of 
the subsequent conditions shall be conclusively presumed in favor 
of the party having or claiming under the elder certificate or 
patent, as the case may be, unless it appear upon the face of - 
such certificate or patent that the same is absolutely void. 


CHAPTER XLVII. 


PARTITION OF REAL PROPERTY. 


Sec. 503. When several persons hold and are in possession 
of real property as tenants in common, in which one or more of 
them have an estate of inheritance, or for life or years, an action 
may be maintained by one or more of such persons, for a parti- 
tion thereof according to the respective rights of the persons 
interested therein, and for sale of such property or a part of it, 
if it appear that a partition cannot be made without great prej- 
udice to the owners. 

Sec. 504. The interest of all persons in the property, shall 
be set forth in the complaint specifically and particularly as for 
as known to the plaintiff, and if one or more of the parties, or 
the share or quantity of interest of any of the parties be 
unknown to the plaintiff, or be uncertain or contingent, or the 
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ownership of the inheritance depend upon an executory devise, 
or the remainder be a contingent remainder, so that such parties 
cannot be named, that fact shall be set forth in the complaint. 


Sec. 505. The plaintiff may, at his option, make creditors 
having a lien upon the property or any portion thereof, other 
than by judgment or decree, defendants in the suit. When the 
lien is upon an undivided interest or estate of any of the parties, 
such lien, if a partition be made, is thenceforth a lien only on 
the share assigned to such party; but such share shall be first 
charged with its just proportiou of the costs of the partition, in 
preference to such lien. 


Sec. 506. The notice shall be directed by name to all the 
tenants in common, who are known, and in the same manner to 
all lien creditors who are made parties to the suit, and generally 
to all persons unknown, having or claiming an interest or estate 
in the property. l 


Sec. 507. If a party, having a share or interest in, or lien 
upon the property, be unknown, or either of the known parties 
reside out of the Territory or cannot be found therein, and such 
fact be wade to appear by affidavit, the notice may be served by 
publication, as in ordinary cases. When service isinade by pub- 
lication, the notice must contain a brief description of the prop- 
erty which is the subject of the suit. 

Sec. 508. The defendant shall set forth in his answer the 
nature and extent of his interest in the property, and if he be a 
lien creditor, how such lien was created, the amount of the debt 
secured thereby and remaining due, and whether such debt is 
secured in any other way, and if so, the nature of such other 
security. 

Sec. 509. The rights of the several parties, plaintiffs ag 
well as defendants, may be put in issue, tried and determined in 
such suit, and where a defendant fails to answer, or where a sale 
of the property is necessary, the title shall be ascertained by 
proof to the satisfaction of the court, before the decree for par- 


tition or sale is given. - 
18 
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‘Sec. 510. If it be alleged in the complaint and established 
by evidence, or if it appear by the evidence without such allega- 
tion in the complaint, to the satisfaction of the court, that tho 
property or any part of it, is so situated that partition cannot bo 
made without great prejudice to the owners, the court may order 
a sale thereof, and for that purpose may appoint one or more 
referees. Otherwise, upon the requisite proofs being made, it 
shall decree a partition according to the respective rights of tho 
parties as ascertained by the court, and appoint three referees, 
therefor, and shall designate the portion to remain undivided for 
the owners whose interests remain unknown or are not ascer- 
tained. 


Sec. 511. In making the partition, the referees shall divido 
the property, and allot the several portions thereof to the re- 
spective parties, quality and quantity relatively considered, ac- 
‘cording to the respective rights of the partiz; as determined by 
the court, designating the several portions by proper landmarks, 
and may employ a surveyor with the necessary assistants to aid 
them therein. The referees shall make a report of their proceed- 
ings, specifying thercin the manner of executing their trust, 
describing the property divided and the shares allotted to cach 
party, with a particular description of cach share. 

Sec. 512. The court may confirm or set aside the report 
in whole or in part, and if necessary appoint new referees. Upon 
the report being confirmed a decree shall be entered that such 
partition bo effectual forever, which decree shall be binding and 
conclusive: 

1, On all parties named therein, and their legal representa- 
tives who have at the time any interest in the property divided, 
or any part thereof as owners in ive, or as tenants for life or for 
years, or as entitled to the reversion, remainder or inheritance of 
such property or any part thereof, after the termination of a 
particular estate therein, or who by any contingency may bo 
entitled to a boneficial interest in the property, or who have an 
interest in any undivided share thereof, as tenants fur yoars or 
for life. 
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2. On all persons interested in the property to whom notice 
shall have been given by publication. 
3. On all other persons claiming from or through such par- 


ties or persons or either of them. 


Sec. 513. Such decree and partition shall not affect any ten- 
ants, for years or for life, of the whole of the property which is 
the subject of partition, nor shall such decree and partition pre- 
clude any persons except such as are specified in the last section, 
from claiming title to the property in question or from controvert- 
ing the title of the parties between whom the partition shall have 
been made. 


Sec. 514. The expenses of the referees, including those of 
a surveyor and his assistants, when employed, shall be ascertained 
and allowed by the court, and the amount thereof, together with 
the fees allowed by law’ to the referees. shall be paid by the 
plaintiff and may be allowed as costs. 


Sec. 515. If the referees report to the court that the prop- 
erty, of which partition shall have been decr eed, or any separate 
portion thereof is so situated that a partition thereof cannot be 
made without great prejudice to the owners, and the court is 
satisfied that such report iscorrect, it may thereupon by an order 
direct the referees to sell the property or separate portion thereof. 


Sec. 516. When a part of the property only is ordered to 
‘be sold, if there be an estate for life or years in an undivided 
share of the property, the, whole of such estate may be set off in 
any part of the property not ordered to be sold. 


Sec. 517. Before making an order of sale, if lien creditors 
other than those by judgment of decree, have not been made par- 
ties, the court, on motion or either party, shall order the plaintiff 
to filea supplemental complaint, aking such creditors defendants. 


Sec. 518. If an order ot sale be made before the distribution 
of the proceeds thereof, the plaintiff shall produce to the court 
the certificate of the clerk of the county where the property is 
situated, showing the liens remaining unsatisfied, if any, by judg- 
ment or decree upon the property or any portion thereof, and 
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unless he do so the court shall order a reference to ascertain them. ` 


Src. 519. If it appear by such certificate or reference, in 
case the certificate is not produced that any such liens exist, the 
court shall appoint a referee to ascertain what amount remains 
due thereon or secured thereby respectively, and the order of pri- 
ority in which they are entitled to be paid out of the property. 


Src. 520. The plaintiff must cause a notice to be served 
at least twenty days before the time tor appearance on each per- 
son having such lien by judgments or decree, to appear before 
the referee at a specified time and place to make proof by his own 
affidavit or otherwise, of the true amount due or to become due, 
contingently or absolutely on his judgment or decree. 


Sec. 521. The referee shall receive the evidence and report 
the names of the creditors whose liens are established, the 
amounts due thereon or secured thereby, and their priority 
respectively, and whether contingent or absolute. He shall 
attach to his report the proof of service of the notices and the 
evidence before him. 


Sec. 522. The report of the referee may be excepted to by 
either party to the suit, or to the proceedings before the referec, 
in like manner and with like effect as in ordinary cases. If a 
lien creditor be absent from the Territory or his residence therein 
be unknown, and that fact appear by affidavit, the court or judge 
thereof may by order direct that service of the notice may be 
made upon his agent or attorney, of record, or by publication 
thereof, for such time and in such manner as the order may pre- 
scribe. 


Src. 523. If the report ot the referee be confirmed, the 
order of confirmation is binding and conclusive upon all parties 
to the suit, and upon the lien creditors who have been duly 
served with the notice to appear before the referee, as provided 
in section five hundred and twenty-two. 


Sec. 524. The proceeds of the sale of the encumbered prop- 
erty shall be distributed by the decree of the court, as follows: 
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1. To pay its just proportion of the general costs of the suit. 

2. To pay the costs of the reference. 

3. To satisfy the several liens in their order of eres by 
payment of the sums due, and to become due, according to the 
decree. 

4. The residue among the owners of the property sold; 
acording to their respective shares. 


Sec. 525. Whenever any party to the suit who holds a 
lien upon the property or any part thereof, has other securities 
for the payment of the amount of such lien, the court may in 
its discretion, order such sureties to be exhausted before a distri- 
bution of the proceeds of sale, or may order a just deduction to 
be made from the amount of the lien on the property on account 
thereof. 


Sec. 526. The proceedings to ascertain the amount of the 
liens, and to determine their priority as above provided, or those 
hereinaf:cr authorized to determine the rights of parties to funds 
paid into court, shall not delay the sale, nor affect any other 
party, whose rights are not involved in such proceedings. 


Sec. 527. The proceeds of sale, and the securities taken 
by the referees, or any part thereof, shall be distributed by them 
to the persons entitled thereto, whenever the court so directs. 
But if no such direction be given, all such proceeds and securities 
shall be paid into court, or deposited as directed by the court. 


Src. 528. When the proceeds of sale of any shares or 
parcel belonging to persons who are parties to the suit and who 
are known, are paid into court, the suit may be continued as 
between such parties, for the determination of their respective 
claims thereto, which shall be ascertained and adjudged by tho 
court. Further testimony may be taken in court, or by a referee 
at the discretion of the court, and the court may, if necessary, 
require such parties to present the facts or law in controversy, 
by pleadings as in an original suit. 


Sec. 529. All sales of real property made by the referees 
shall be made by public auction, to the highest bidder, in the 
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manner required for the sale of real property on execution. The 
notice shall state the terms of sale, and if the property, or any 
part of it is to be sold, subject to a prior estate, charge or lien, 
that shall be stated in the notice. 

Sec. 530. The court shall, in the order of sale, direct the 
terms of credit which may be allowed for the purchase money of 
aay portion of the premises, of which it may direct a sale on 
credit; and for that portion of which the purchase money is 
required by the provisions hereinafter contained, to be invested | 
for the benefit of unknown owners, infants or parties out of tho 
Territory. 

Sec. 531. The referees may taka separate mortgages, and 
other securities for the whole, er convenient portions of ths pur- 
chase money, of such parts of the property as are directed by 
the court to be sold on credit, in the name of the clerk of tho 
court, and his suscessors in office; and for the shares of any 
known owner of full age, in the name of such owner. 


Sse. 532. When the estate of any tenant for if: or yoxs, 
in any undivided part of the property in qnestion, shall havo 
been admitted by the parties, or ascertained by the court to ba 
existing at the time of the order of sale, and the person entitled 
to such estate shall have been made a party to the suit, such 
estate may be first set off out of any part of the property, and 
a sale made of such parcel, subject to the prior unsold estate of 
such tenant therein; but if in the judgment of the court, a due 
regard to the interest of all the parties require that such estate 
be also sold, the sale may be so ordered. 


Sec. 533. Any person entitled to an estate for life or years 
in any undivided part of the property, whose estate shall have 
been soid, shall be entitled to receive such sum in gross as may 
be deemed a reasonable satisfaction for such estate, and which 
the person so entitled shall consent to accept instead thereof, by 
by an instrument duly acknowledged and filed with the clerk. 


Sec. 534. If such consent be not given, as provided in the 
last section, before the report of sale, the court shall ascertain 


CIVIL PRACTICE ACT. 143 


and determine what proportion of the proceeds of the sale, after 
deducting expenses, will be a just and reasonable sum to bo 
invested for the benefit of the person entitled to snch estate for 
life or years, and shall order the same to be deposited in court 
for that purpose. 


Sec. 535. The proportion of the proceeds of the sale to 
be invested as provided in the preceding section, shall be ascer- 
tained and determined in the several cases as follows: 

1. If an estate in dower be included in the order of sale, its 
proportion shall be one-third of the proceeds of the sale of tho 
property, or of the sale of the undivided share in such property 
upon which the claim of dower existed. 

2. If an estate by the curtesy or other estate fur life or 
years, be included in the order of sale, its proportion shall be tho 
whole proceeds of the sale of the property or of the sale of the 
undivided share thereof in which such estate may be. And in 
all cases the proportion of the expenses of the proceedings 
shall be deducted from the proceeds of the sale. 


Sec. 536. If the-persons entitled to such estate for life or 
years ba unknown, the court shall provide for the protection of 
their rights in the same manner, as far as may be, as if they 
were known and had appeared. 

Sec. 537. In all cases of sales in partition, when it appears 
that a married woman has an inchoate right of dower in any of 
the property sold, or that any person has a vested or contingent 
future right or estate therein, the court shall ascertain and settlo 

“the proportionate value of such inchoate, contingent or vested 
right or estate, and shall direct such proportion of the proceeds 
of sale to be invested, secured or paid over in such manner as to 
protect the rights and interests of the parties. 

Sec. 538. In all cases of sales of p-operty the terms shail 
be made known at the time, and if the premises consist of dis- 
tinct farms or lots, they shall be sold separately or otherwise, if 
the court so directs. 


Sec. 539. Neither of the referees, nor any person for the 
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benefit of cither of them, shall be interested in any purchase, 
nor shall the guardian of an infint party be intcrested in tho 
purchase of any real property being the subject of the suit, 
except for the benefit of the infant. All sales contrary to the : 
provisions of this section, shall be void. l 


Sec. 540, After completing the sale the referces shall 
report the same to the court, with a description of the different 
parcels of Jand sold to cach purchaser, the name of the pur- 
chaser, the -rice paid or secured, the terms and conditions of tho 
salc, and the securities, if any takcn. ‘Lhe repart shall be filcd 
with the cleri. 

Sec. 541. The report of sale may be excepted to in writ- 
ing by any party entitlcd to a‘share of the procceds. If the sale 
be confirmed, the order of confirmation shall direct the referees 
to execute conveyances and take securities pursnant to such sale. 

Sec. 542. When a party entitled to a share of the prop- 
erty, or an encunibrancer entitled to have his lien paid out of the 
sale, becomes a purchaser, the refcrees may take his receipt for so 
much of the proceeds of the sale as belongs to him. 


Src. 543. When there are proceeds of sale belonging to an 
unknown owner, or to a person without the Territory who has no 
legal representative within it, or when there are proceeds arising 
from the sale of an estate subject to the prior estate of a tenant 
for life or years, which arc paid into court or otherwise depos- 
ited by order of the court, the same shall be invested in securi- 
ties on interest for the bencfit of the persons entitled thereto. 


Sec. 544. When the security for the proceeds of sale is 
taken, or when an investment of any such proceeds is made, it 
shall be done, except as herein otherwisc provided, in the name 
of the clerk of the court and his successors in office, who shall 
hold the same for the use and benefit of the parties interested, 
subject to the order of the court. 

Sec. 545. When security is taken by the referees on a salo 
and the parties interested in such security by an instrument in 
writing under their hands, delivered to the referees, agree upon 
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the shares and proportions to which they are respectively entitled, 
or when shares and proportions have heen previously adjudged 
by the court, such securities shall be taken in the names of and 
payable to the parties respectively entitled thereto, and shall be 
delivered to such parties upon their receipt therefor. Such 
agreement and receipt shall be returned and filed with the clerk. 


Sec. 546. The clerk in whose name a security is taken, or 
by whom an investment is made, and his successors in office shall 
receive the interest and principal as it becomes due, and apply 
and invest the same as the court may direct, and shall file in his 
office all securities taken and keep an account in a book provided 
and kept for that purpose in the clerk’s office, free for inspection 
by all persons, of investments and moneys received by him thereon, 
and the disposition thereof. 


Src. 547. When it appears that partition cannot be made 
equal between the parties according to their respective rights, 
without prejudice to the rights and interests of some of them, 
the court may adjudge compensation to be made by one party to 
another on account of the inequality of partition; but such com- 
pensation shall not be required to be made to others by owners 
unknown, nor by infants, unless in case of an infant it appear 
that he has personal property sufficient for that purpose, and 
that his interest will be promoted thereby. 


Sec. 548. When the share of an infant is sold, the pro- 
ceeds of the sale may be paid by the referees making the sale to 
his general guardian, or the special guardian appointed for him 
in the suit, upon giving the security required by law, or directed 
by order of the court. 


Sec. 549. The guardian who may be entitled to the cus- 
tody and management of the estate of an insane person, or other 
person adjudged incapable of conducting his own affairs, whose 
interest in real property shall have been sold, may receive in 
behalf of such person his share of the proceeds of such real 
property from the referees, on executing a bond with sufficient 


sureties, approved by the judge of the court, conditioned that he 
19 
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will faithfully discharge the trust reposed in him, and will ren- 
der a true and just account to the person entitled, or to his legal 
representative. 


Sec. 550. The general guardian of an infant, and the 
guardian entitled to the custody and management of the estate 
of an insane person, or other person adjudged incapable of con- 
ducting his own affairs, who is interested in real estate held in 
common or in any other manuer, so as to authorize his being made 
a party to an action for the partition thereof, may consent to a 
partition without suit and agree upon the share to be set off to 
such infant or other person entitled, and may execute a release 
in his behalf to the owners of the shares of the parts to which 
they may respectively be entitled, upon an order of the court. 


Sec. 551. The costs of partition, including fees of referees 
and other disbursements, shall be paid by the parties respectively 
entitled to share in the lands divided, in proportion to their re- 
spective interest therein, and may be included and specified in 
the decree. In that case they shall be a lien on the several 
shares, and the decree may be enforced by execution against the 
parties separately. When, however, a litigation arises between 
some of the parties only, the court may require the expense of 
such litigation to be paid by the parties thereto, or any of them. 


CHAPTER XLVIII. 


OF WASTE AND TRESPASS, 


Sec. 552. Wrongs heretofore remediable by action of waste 
shall be subjects of actions as other wrongs. 


Sec. 553. It a guardian, tenant in severalty, or in com- 
mon, for life or for years, of real property, commit waste thereon, 
any person injured thereby may maintain an action at law for 
damages therefor against such guardian or tenant; in which 
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action there may be judgment for treble damages, forfeiture of 
the estate of the party committing or permitting the waste, and 
of eviction from the property. But judgment of forfeiture and 
eviction shall only be given in favor of the person entitled to 
the reversion against the tenant in possession, when the injury 
to the estate in reversion is determined in the action to be equal 
to the value of the tenant’s estate or unexpired term, or to have 
been done or suffered in malice. 

Sec. 554. Whenever any person shall cut down, girdle or 
otherwise injure, or carry off any tree, timber or shrub on the 
land of another person, or on the street or highway in front of 
any person’s house, village, town or city lot, or cultivated grounds, 
or on the commons of public grounds of any village, town or 
city, or on the street or highway in front thereof, without law-. 
ful authority, in an action by such person, village, town or city- 
against the persons committing such trespasses or any of them, 
if judgment be given for the plaintiff, it shall be given for treble 
the amount of damages claimed or assessed therefor, as the case: 
may be. 


Sec. 555. * If upon the trial of such action it shall appear 
that the trespass was casual or involuntary, or that the defend- 
ant had probable cause to believe that the land on which such 
trespass was committed was his own, or that of the person in 
whose service or by whose direction the act was done, or that 
such tree or timber was taken from uninclosed woodland, for the 
purpose of repairing any public highway or bridge upon the land. 
or adjoining it, judgment shall only be given for single damages. 

Sec. 556. When any two or more persons are opposing 
claimants under the laws of the United States to any land in 
this Territory, and one is threatening to commit upon such land 
waste which tends materially to lessen the value of the inherit-. 
ance and which cannot be compensated by damages and there is 
imminent danger that unless restrained such waste will be com- 
mitted, the party on filing his complaint and satisfying the court. 
or judge of the existence of the facts, may have’an injunction 
to restrain the adverse party. In all cases he shall give notice 
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and bond as is provided in other cases where injunction is granted, 
and the injunction when granted shall be set aside or modified as 
is provided generally for injunction and restraining orders, 


CHAPTER XLIX. 


NUISANCE. 


Sec. 557. The obstruction of any highway or the closing 
of the channel of any stream used for boating or rafting logs, 
lumber or timber, or whatever is injurious to health or inde- 
cent or offensive to the senses, or an obstruction to the free use 
of property, so as to essentially interfere with the comfortable 
enjoyment of the life and property, is a nuisance, and the subject 
of an action for damages and other and further relief. 


Sec. 559. Such action may be brought by any person 
whose property is injuriously affected or whose personal enjoy- 
ment is lessened by the nuisance. If judgment be given for the 
plaintiff in such action, he may in addition to the execution to 
enforce the same, on motion, have an order allowing a warrant 
to issue to the sheriff to abate such nuisance. Such motion 
must be made at the term at which judgment is given, and shall 
be allowed of course, unless it appear on the hearing that the 
nuisance has ceased or that such remedy is inadequate to abate 
or prevent the continuance of the nuisance, in which latter case 
the plaintiff may have the defendant enjoined. 


Sec. 559. If the order be made, the clerk shall thereafter 
(at any time within six months, when requested by the plaintiff,) 
issue such warrant directed to the sheriff, requiring him forth- 
with to abate the nuisance at the expense of the defendant, and 
return the warrant as soon thereafter as may be, with his pro- 
ceedings endorsed thereon. The expense of abating the nuisance 
may be levied by the sheriff on the property of the defendant, and 
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in this. respect the warrant is to be deemed an execution against 
property. 

Sec. 560. At any time before the order is made or the 
warrant issues, the defendant may, on motion to the court or 
judge thereof, have an order to stay the issue of such warrant for 
such period as may be necessary, not exceeding six months, to 
allow the defendant to abate the nuisance himself, upon his giv- 
ing bond to the plaintiff in a sufficient amount with one or more 
sureties, to the satisfaction of the court or judge thereof, that he 
will abate it within the time and in the manner specified in such 
order. The sureties shall justify as bail upon arrest. If the 
defendant fails to abate such nuisance within the time specified, 
the warrant for the abatement of the nuisance may issue as if 
the same had not been stayed. 


CHAPTER L. 


FORECLOSURE OF MORTGAGE. 


Sec. 561. When default is made in the performance of 
any condition contained in a mortgage, the mortgagee or his 
assigns may proceed in the district court of the district or county 
where the land, or some part thereof, lies, to foreclose the equity 
of redemption contained in the mortgagee. 


Sec. 562. When there is no express agreement in the 
mortgage nor any separate instrument given for the payment of 
the sum secured thereby, the remedy of the mortgage shall be 
confined to the property mortgaged. 


Sec. 563. In rendering judgment of foreclosure the court 
shall order the mortgaged premises, or so much thereof as may 
be necessary, to be sold to satisfy the mortgage and costs of the 
action. The payment of the mortgage debt, with interests and 
costs at any time before sale, shall satisfy the judgment. 
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Sec. 564. When there is an express agreement for the 
payment of the sum of money secured contained in the mortgage 
or any separate instrument, the court shall direct in the order of 
the sale that the balance due on the mortgage, and costs which 
may remain unsatisfied after the sale of the mortgaged premises, 
shall be levied on any property of the mortgage debtor. 


Sec. 565. A copy of the order of sale and judgment shall 
be issued and certified by the clerk, under the seal of the court, 
to the sheriff, who shall thereupon proceed to sell the mortgaged 
premises, or so much thereof as may be necessary to satisfy the 
judgment, interests and costs, as upon execution; and if any 
part of the judgment, interest and costs, remain unsatisfied, the 
sheriff shall forthwith proceed to levy the residue of the property 
of the defendant. The sheriff shall endorse upon the order of 
sale, the time when he received it, and all subsequent proceed- 
ings under the said order shall conform, except as hereinafter 
provided, to the provisions regulating sales of property upon 
execution. 


Sec. 566. The plaintiff shall not proceed to foreclose his 
mortgage while he is prosecuting any other action for the saine 
debt or matter which is secured by the mortgage, or while he is 
seeking to obtain execution of any judgment in such other action; 
nor shall he prosecute any other action for the same matter 
while he is foreclosing his mortgage or prosecuting a judgment 
of foreclosure. , 


Src: 567. Whenever a complaint is filed for the foreclosure 
of a mortgage upon which there shall be due any interest or 
installment of the principal, and there are other installments not 
due, if the defendant pay into court the principal and interest 
due, with costs, at any time before the final judgment, proceed- 
ings thereon shall be stayed, subject to be enforced upon a 
subsequent default in the payment of any installment of the 
principal or interest thereafter becoming due. In the final judg- 
ment, the court shall direct at what time and upon what default 
any subsequent execution shall issue. 
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Sec. 568. In such cases, after final judgment, the court 
shall ascertain whether the property can be sold in parcels, and 
if it can be done without injury to the interests of the parties, 
the court shall direct so much only of the premises to be sold as 
will be sufficient to pay the amount then due on the mortgage 
with costs, and the judgment shall remain and be enforced upon 
any subsequent default, unless the amount due shall be paid 
before execution of the judgment is perfected. 


Sec. 569. If the mortgaged premises cannot be sold in par- 
cels, the court shall order the whole to be sold, and the proceeds 
of the sale shall be applied first to the payment of the principal 
due, interest and costs, and then to the residue secured by the 
mortgage and not due; and if the residue do not bear interest, a 
deduction shall be made therefrom by discounting the legal 
interest; and in all cases where the proceeds of the sale shall be 
more than sufficient to pay the amount due and costs, the sur- 
plus shall be paid to the mortgage debtor, his heirs and assigns. 

Src. 570. The provisions herein contained, so far as the 
same shall be applicable, shall govern in actions for the foreclo- 
sure of chattel mortgages or bills of sale creating liens on per- 
sonal property. The mortgagee or holder of the lien may pro- 
ceed upon his mortgage or lien, if there be a separate obligation 
in writing to pay the same secured by said mortgage or lien, he 
may bring suit upon such separate promise. When he proceeds 
on the mortgage, if there be a specific agreement there- 
in contained for the payment of a certain sumgor there is a sep- 
urate obligation for the said sum, in addition to a decree of sale 
of mortgaged property, judgment shall be rendered for the 
amount due upon said mortgage or other instrument, the pay- 
ment of which is secured thereby. The order of sale shall direct 
the sale of the mortgaged property, and if the proceeds of said 
sale be insufficient under such order of sale, the sheriff is author- 
ized to levy upon and sell other property of mortgage debtor, not 
exempt from execution, for the sum remaining unsatisfied. 


Sec. 571. In all actions of foreclosure where there is a 
decree for the sale of the mortgaged premises or property, and a 
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judgment over for any deficiency remaining unsatisfied after 
applying the proceeds of the sale of mortgaged property, further 
levy and sales upon other property of the judgment debtor may 
be made under the same order of sale. In such sales it shall 
only be necessary to advertise notice for two weeks in a newspa- 
per published in the district or county where the said property 
is located, and if there be no newspaper published therein, then 
in the most convenient newspaper having a circulation in such 
county. Nothing herein contained shall prevent the issue of an 
execution, as in ordinary cases, either for the whole mortgage 
debt or such deficiency, after applying the proceeds of the sale 
of mortgaged property. When, however, an execution shall 
issue upon a judgment recovered for a debt secured by mortgage, 
a schedule of the mortgaged property, real or personal, shall be 
endorsed upon such an execution, and the sale thereof under 
such order, shall foreclose the equity of redemption or the mort- 
gage therein. 


Sec. 572. When sales of other property not embraced in 
the mortgage or decree of sale are made under the order of sale, 
to satisfy any deficiency remaining due upon the judgment, two 
weeks publication of notice of such sale shall be sufficient. Such 
notice shall be published in a newspaper printed in the district 
or county where the property is situated, and if there be no news- 
paper published therein, then in the most convenient newspaper 
having a circulation in said district or county. 


Sec. 573. Wudgments over for any deficiency remaining 
unsatisfied after application of the proceeds of sale of mortgaged 
property, either real or personal, shall be similar in all respects 
to other judgments for the recovery of money, and may be made 
a lien upon the property of a judgment debtor as other judg- 
ments, and the collection thereof enforced in the same manner. 
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CHAPTER LI. 


NE EXEAT. 


Sec. 574. Actions may be commenced upon any agreement 
in writing, before the time for the performance of the contract 
expires, when the plaintiff or his agent shall make and file an 
affidavit with the clerk of the proper court, that the defendant 
is about to leave the Territory without performing or making 
provisions for the performance of the contract, taking with him 
property, moneys, credits or effects subject to execution, with 
intent to defraud the plaintiff. 

Sec. 575. Upon such affidavit being filed, the clerk shall 
issue an order of arrest and bail, directed to the sheriff, which 
shali be issued, served and returned, in all respects as such orders 
in other cases; before such order shall issue, the plaintiff shall 
file in the office of the clerk, a bond with sufficient surety, to be 
approved by the clerk, conditioned that the plaintiff will pay the 
defendant such damages and costs as he shall wrongfully sustain 
by occasion of the suit, which sureties shall justify as bail upon 
an arrest. . 


‘Sec. 576. The sheriff shall require the defendant to enter 
into a recognizance of special bail, with sufficieht surety, person- 
ally to appear on the first day of the court at its next term, and 
abide the order of the court, and in default thereof the detend- 
ant shall be committed to prison until discharged in due course of 
law; such special bail shall be liable for the principal and shall 
have a right to arrest and deliver hn up, as in other cases, and 
the defendant may give other bail. 


Sec. 577. Instead of giving special bail as above provided 
the defendant shall be entitled to his discharge from custody if 
he will secure the performance of the contract to the satisfaction 
of the plaintiff. 

20 
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Sec. 578. This proceeding may be had in favor of any 
surety or other person jointly bound with the defendant. It may 
also be prosecuted by the person in whose favor the contract 
exists, against any one or more of the persons bound thereby, 
upon filing such affidavit, when the co-contractors are non-resi- 
dent or probably insolvent, or at the request of any of them 
when they are residents and solvent. 

Sec. 579. The defendant may have the same remedy by 
writ of habeas corpus as in other cases of arrest and bail. 


Sec. 580. The proceedings may be had before justices of 
the peace in all cases within their jurisdiction. 

Sec. 581. The affidavit and bond may be filed, and pro- 
ceedings had in any district where the defendants may be found. 


CHAPTER LII. 


ACTIONS OF SUKETIES AGAINST PRINCIPALS. 


Sec. 582. Any person bound as surety upon any contract 
in writing for the payment of money or the performance of any 
act. when the right of action has accrued, may require by notice 
in writing the creditor or oblige forthwith to institute an action 
upon the contract. 


Sec. 583. If the ereditor or obligee shall not proceed 
within a reasonable time to bring his action upon such contract, 
and prosecute the same to judgment and execution, the surety 
shall be discharged from all liability thereon. 


Src. 584. When any action is brought against two or more 
defendants upon a contract, any one or more of the defendants 
heing surety for the others, the surety may, upon a written com- 
plaint to the court, cause the question of securityship to be tried 
and determined upon the issues made by the parties at the trial 
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of the cause, or at any time before or after the trial, or at a 
subsequent term, but such proceedings shall not affect the pro- 
ceedings of the plaintiff. 


Sec. 585. If the finding upon such issue be in favor of the 
surety, the court shall make an order directing the sheriff to levy 
the execution upon, and first exhaust the property of the princi- 
pal before a levy shall be made upon the property of the surety, 
and the clerk shall indorse a memorandum of the order upon the 
execution. . 


Sec. 586. When any defendant, surety in a judgment or 
special bail or replevin bail, or surety in a delivery bond or 
replevin bond, or any person being surety in any bond whatever, 
has been or shall be compelled to pay any judgment or any part 
thereof, or shall make any payment which is applied upon such 
judgment by reason of such suretyship, or when any sheriff or 
other officer or other surety upon his official bond, shall be 
compelled to pay any judgment or any part thereof by reason of 
any default of such officer, except for failing to pay over money 
collected, or for wasting property levied upon, the judgment 
shall not be discharged by such payment, but shall remain in 
force for the use of the bail, surety, officer. or other person 
making such payment, and after the plaintiff is paid, so much 
of the judgment as remains unsatisfied may be prosecuted to 
execution for his use. 


Sec. 587. Any one of several judgment defendants, and 
any one of several replevin bail-having paid and satisfied the 
plaintiff, shall have the remedy provided in the last section 
against the co-defendants or co-sureties to collect of them the 
rateable proportion each is equitably bound to pay. 


Sec. 588. No surety or his representative shall confess 
judgment or suffer judgment by default in any case where he is 
notified that there is a valid defense, if the principal will enter 
himself defendant to the action and tender to the surety or his 
representatives good security to indemnify him, to be approved 
by the court. 
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Sec. 589. The foregoing provisions of this chapter shall 
extend to heirs, executors and administrators of deceased per- 
sons, but the provisions of the five hundred and eighty-fifth 
section shall not operate against persons under legal disabillties. 


CHAPTER LIII. 


SUITS ON OFFICIAL BONDS, FINES AND FORFEITURKS. 


Sec. 590. The official bond of a public officer to the Fer- 
itory, ov to any county, city, town or other municipal or public 
corporation of like character therein, shall be deemed a security 
to the Territory, or to such county, city, town or other municipal 
or public corporation, as the case may he, and also to all persons 
severally for the official delinquencies against which it is intended 
to provide. 


Sec. 591. When a public officer by official misconduct or 
neglect of duty, shall forfeit his official bond or render his sure- 
ties therein lialle upon such bond, any person injured by such 
misconduct or neglect, or who is by law entitled to the benefit 
of the security, may maintain an aztion at law thereon in his 
own name against the officer and his sureties to recover the 
amount to which he may by reason thereof’ be entitled. 


Sec. 592. Before an action can be commenced by a plain- 
tiff other than the Territory, or the municipal or public corpora- 
tion named in the bond, leave shall be obtained of the court or 
judge thereof where the action is triable. Such leave shall be 
granted upon the production of a certified copy of the bond and 
an affidavit ofthe plaintiff, or some person on his behalf, show- 
ing the delinquency. But ifthe matter set forth in his affidavit 
he such that if true, the party applying would clearly not be enti- 
tled to recover in the action, the leave shall not be granted. If it 
does not appear from the complaint that the leave herein pro- 
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vided for has been granted, the defendant, on motion, shall be 
entitled to judgment of non-suit; if it does, the defendant may 
controvert the allegation, and if the issue be found in his favor, 
judgment shall be given accordingly. 


Sec. 593. A judgment in favor of a party for one delin- 
quency shall not preclude the same or another party from main- , 
taining another action on the same bond for another delinquency. 


Sec. 594. In an action upon an official bond, if judgments 
have been recovered against the surety therein, other than by 
confession, equal in the aggregate to the penalty or any part 
thereof of such bond, and if such recovery be established on the 
trial, judgment shall not be given against such surety for an 
amount exceeding such penalty, or such portion thereof as is not 
already recovered against him. 


Sec. 595. Fines and forfeitures may be recovered by an 
action at law in the name of the officer or person to whom they 
are by law given, or in the name of the officer or person who 
by law is authorized to prosecute for them. 


Sec. 596. When an action shall be commenced for a pen- 
alty, which by law is not to exceed a certain amount, the action 
may be commenced for that amount, and if judgment be given 
for the plaintiff, it may be for such amount or less, in the dis- 
eretion of the court, in proportion to the offense. 


Sec. 597. A recovery of a judgment for a penalty or for- 
teiture by collusion between the plaintiff and defendant, with 
intent to save the defendant wholly or partially from the conse- 
quences contemplated by law, in case when the penalty or forfeit- 
ure is given wholly or partly to the person who prosecutes, shall 
not bar the recovery ot the same by another person. 


Sec. 598. Fines and forfeitures not specially granted or 
otherwise appropriated by law, when recovered, shall be paid 
into the treasury of the proper county. Whenever by the pro- 
visions of law, any property real or personal shall be forfeited to 
the Territory, or to any officer for its use, the action for the 
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recovery of such property may be commenced in any county 
where the defendant may be found or where such property may be. 


CHAPTER LIV. 
ACTIONS BY AND AGAINST PUBLIC CORPORATIONS AND OFFICERS. 


Sec. 599. An action at law may be maintained by any 
county, incorporated town, school district or other public corpo- 
ration of like character in this Territory, in its corporate name, 
and upona cause of action accruing to it, in its corporate char- 
acter and not otherwise, in either of the following cases : l 

1. Upon a contract made with such public corporation. 

2. Upon a liability prescribed by law in favor of such public 
corporation. 

3. To recover a penalty or forfeiture given to such public 
corporation. 

4. To recover damages for an injury to the corporate rights 
or property of such public corporation. 

Sec. 600. An action may be maintained against a county 
or other of the public corporations mentioned or described in 
preceding section either upon a contract made by such county or 
other public corporation in its corporate character and within the 
scope of its authority, or for an injury to the rights of the plain- 
tiff arising.from some act or omission of such county or other 
public corporation. 

Sec. 601. In such actions the pleadings of the public cor- 
poration shall be verified by any of the officers representing it in 
its corporate capacity, in the same manner as if such officer was 
a defendant in the action, or by the agent or attorney thereof as 
in ordinary actions. 


Sec. 602. If judgment be given for the recovery of money 
or damages against such county or other pnplic corporation, no 
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8xecution shall issue thereon for the collection of such money or 
damages, but such judgment in such respect shall be satisfied as 
follows : 

1. The party in whose favo. such judgment is given may at 
any time thereafter when execution might issue on a like judg- 
ment against a private person, present a certified transcript of 
the docket thereof to the officer of such county or other public 
corporation who is authorized to draw orders on the treasury 
thereof. 


2. On the presentation of such transcript such officer shall 
draw an order on such treasurer for the amount of the judg- 
ment in favor of the party for whom the same was given. There- 
after such order shall be presented for payment and paid with 
like effect and in like manner as other orders upon the treasurer 
of such county or other public corporation. 

3. The certified transcript herein provided for shall not be 
furnished by the clerk unless at the time an execution might issue 
on such judgment if the same were agains@a private person, nor 
until satisfaction of the judgment in respect to such money or 
damages be acknowledged as in ordinary cases. The clerk shall 
include in the transcript a memorandum of such acknowledg- 
ment of satisfaction and the entry thereof. Unless the transcript 
contain such memorandui no order upon the treasurer shall issue 
thereon. 


Sec. 603. Should the proper officer of said corporation 
fail or refuse to satisfy said judgment as in the preceding section 
provided, an attachment may be issued to compel his perform- 
ance of said duty. 
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CHAPTER LV. 


HABEAS CORPUS. 


Sec. 604. Every person restrained of his liberty under any 
pretense whatever, may prosecute a writ of habeas corpus to 
inquire into the cause of the restraint, and shall be delivered 
therefrom when illegal. 

Sec. 605. Application for the writ shall be made by com- 
plaint, signed and verified either by the plaintiff or by some per- 
sou in his behalf, and shall specify : 

1. By whom the person in whose behalf the writ is applied 
for, is restrained of his liberty, and the place where, (naming the 
parties if they are known, or describing them if they are not 
known.) 

2. The cause or pretense of the restraint according to the 
best of the knowledge and belief of the applicant. 

3. If the restraint be alleged to be illegal, in what the illegal- 
ity consists. 

Sec. 606. Writs of habeas corpus may be granted by the 
supreme court or district court, or by any judge of cither court, 
whether in term or vacation, and upon application the writ shall 
be granted without delay. ` 

Sec. 607. The writ shall be directed to the officer or party 
having the person under restraint, commanding him to have such 
person before the court or judge at such time and place as. the 
court and judge shall direct, to do and receive what shall be 
ordered concerning him, and have then and there the writ. 

Sec. 608. If the writ be directed to the sheriff, it shall be 
delivered by the clerk to him without delay. 

Sec. 609. If the writ be directed to any other persou, it 
shall be delivered to the sheriff and shall be by him served by 
delivering the same to such person without delay. 


CIVIL PRACTICE ACT. 161 


Sec. 610. If the person to whom such writ is directed can- 
not be found, or shall refuse admittance to the sheriff, the same 
may be served by leaving it at the residence of the person to 
whom it is directed, or by posting the same on some conspicuous 
place, either of his dwelling house or where the party is confined 
or under restraint. 


Sec. 611. The sheriff or other person to whom the writ is 
directed shall make immediate return thereof, and if he refuse 
after due service to make return, the court shall enforce obedience 
by attachment. 


Sec. 612. The return must be signed and verified by the 
person making it, who shall state : 

1. The authority or cause of the restraint of the party in 
his custody. l 

2. If the authority shall be in writing, he shall return a copy 
and produce the original on the hearing. 

3. If he has had the party in his custody or under his 
restraint, and has transferred him to another, he shall state to 
whom, the time, place and cause of the transfer. He shall pro- 
duce the party at the hearing unless prevented by sickness or 

infirmity, which must be shown in the return. 


Src. 613. The court or judge, if satisfied of the truth of 
the allegation of sickness or infirmity, may proceed to decide on 
the return, or the hearing may be adjourned until the party 
can be produced, or for other good cause. The plaintiff may. 
except to the sufficiency of, or controvert the return or any part 
thereof, or allege any new matter in evidence. The new matter 
shall be verified except in cases of commitment on a criminal 
charge. The return and pleadings may be amended without 
causing a delay. 

Src. 614. The court or judge shall thereupon proceed in 
a summary way to hear and determine the cause, and if no legal 
cause be shown for the restraint or for the continuation thereof, 
shall discharge the party. 


Sec. 615. No court or judge shall inquire into the legality 
z 21 
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of any judgment or process whereby the party is in custody, or 
discharge him when the term of commitment has not expired, in 
either of the cases following : 


1. Upon any process issued on any final judgment of a court 
of competent jurisdiction. 

2. For any contempt of any court, officer or body having 
authority in the premises to commit; but an order of commit- 
ment, as for a contempt upon proceedings to enforce the remedy 
of a party, is not included in any of the foregoing specifications. 

3. Upon a warrant issued from the district court upon an 
indictment or information. 


Sec. 616. No person shall be discharged from an order of 
commitment issued by any judicial or peace officer for want of 
bail, or in cases not bailable on account of any defect in the 
charge or process, or for alleged want of probable cause; but in 
all cases the court or judge shall summon the prosecuting wit- 
nesses, investigate the criminal charge, and discharge, admit to 
bail or re-commit the prisoner, as may be just and legal, and 
recognize witnesses when proper. 


Src. 617. The writ may be had for the purpose of admit- 
ting a prisoner to bail in civil and criminal actions. When any 
person has an interest in the detention, and the prisoner shall not 
be discharged until the person having such interest is notified. 


Sec. 618. The court or judge shall have power to require 
and compel the attendance of witnesses, and to do all other acts 
necessary to determine the case. 


Sec. 619. No sheriff or other officer shall be liable to a 
civil action for obeying any writ of habeas corpus or order of 
discharge made thereon. 


Src. 620. Whenever it shall appear by affidavit that any 
one is illegally held in custody or restraint, and that there is good 
reason to believe that such person will be carried out of the juris- 
diction of the court or judge before whom the application is 
made, or will suffer some irreparable injury before compliance 
with the writ can be.enforced, such court or judge may cause a 
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warrant to be issued reciting the facts, and directed to the sher- 
iff or any constable of the county, commanding him to take the 
person thus held in custody or restraint, and forthwith bring 
him before the court or judge to be dealt with according to law. 


Src. 621. The court or judge may also, if the same be 
deemed necessary, insert in the warrant a command for the appre- 
hension of the person charged with causing the illegal restraint. 


Sec. 622. The officer shall execute the writ by bringing 
the person therein named before the court or judge, and the like 
return of proceedings shall be required and had as in case of writs 
of habeas corpus. 


Sec. 623. The court or judge may make any temporary 
orders in the cause or disposition of the party during the progress 
of the proceedings that justice may require. The custody of 
any party restrained may be changed from one person to another, 
by order of the court or judge. 


Sec. 624. Any writ or process authorized by this chapter 
may be issued and served, in case of emergency, on Sunday. 


Sec. 625. All writs and other process authorized by this 
chapter shall be issued by the clerk of the court, and sealed with 
the seal of such court, and shall be served and returned forth- 
with, unless the court or judge shall specify a particular time for 
such return. And no writ or other process shall be disregarded 
for any defect therein, if enough is shown to notify the officer or 
person of the purport of the process, Amendments may be 
allowed and temporary commitments when necessary. 

Src. 626. Writs of habeas corpus shall be granted in favor 
of parents, guardians, masters and husbands, and to enforce the 
rights, and for the protection of infants and insane persons; and 
the proceedings shall in all cases conform to the provisions of 
this chapter. 
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CHAPTER LVI. 


MANDATE AND PROHIBITION. 


Sec. 627. Writs of mandate and prohibition may issue 
from the supreme and district courts of the Territory, but such 
writs shall issue from the supreme court only when necessary for 
the exercise of its functions and powers. In the district court 
the writ may be made returnable either in term time or vacation, 
and may be tried before the judge of said court in like manner 
and with like effect as in term time. 


Src. 628. The district court or judge thereof of the 
county wherein the defendant, if a -public officer or body, exer- 
cise his or its functions, or if a private person or corporation, 
wherein such person resides or may be found, or such private cor- 
poration might be sued in an action, shat] have exclusive juris- 
diction of the proceeding, except that the supreme court shall 
have jurisdiction in all cases where it may be necessary or proper 
to enable such court to maintain its appellate jurisdiction. 


Sec. 629. Writs of mandate may be ‘issued to any inferior 
court, corporation, board, officer or person, to compel the per- 
formance of an act which the law specially enjoins asa duty 
resulting from an office, trust or station. But though the writ 
may require such court, corporation, board, officer or person, to 
exercise its or his judgment, or proceed to the discharge of any 
of its or his functions, it shall not control judicial discretion. 
The writ shall not be issued in any case where there is any other 
plain and adequate remedy. 


Sec. 630. The writ shall be issued upon affidavit and 
motion, and shall be attested and sealed, and made returnable as 
the court shall direct, and the person, body, or tribunal, to whom 
the same shall be directed and delivered, shall make return, and 
for neglect to do so, shall be proceeded against as for contempt. 
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Sec. 631. The first writ shall be in the alternative or per- 
emptory, as the court shall direct. 


Sec. 632. Whenever a return shall be made to any such 
writ, issues of law and fact may be joined, and like proceedings 
shall be had for the trial of issues and rendering judgment as 
in civil actions. 

Sec. 633. In case a verdict shall be found for plaintiff 
when the writ is in the alternate, or if judgment be given for 
him, he shall recover damages as in an action for a false return, 
against the party making the return, and a peremptory writ shall 
be granted without delay. 

Sec. 634. The court shall have the same power to enlarge 
the time of making a return and pleading to such writ, and for 
filing any subsequent pleadings, and to continue such cause, as 
in civil actions. 

Sec. 635. Obedience to such writ, may be enforced by 
attachment and fine and imprisonment, or both. 


Sec. 636. The writ of prohibition shall command the court 
and party to whom it shall be directed, to refrain from any fur- 
ther proceedings in the matter therein specified, until the return 
of the writ and the further order of the court thereon, and upon 
the return, to show cause why they shall not be absolutely 
restained from further proceeding in the matter. 

Sec. 637. The court shall render judgment either that a 
prohibition absolute, restraining the court and party proceeding 
in the matter, do issue, or authorizing the court and party to 
proceed in the matter in question. 


Sec. 638. Costs shall be awarded in these proceedings as 
in civil actions. 

Src. 639. From the judgment of the district court or 
judge thereof refusing or directing such writs, an appeal or writ 
of error may be taken to the supreme court in like manner and 
effect as in civil actions. 
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CHAPTER LVII. 


INFORMATION. 


Sec. 640. An information may be filed against any person 
or corporation in the following cases : 

1. When any person shall usurp, intrude into, or unlawfully 
hold or exercise any public office or franchise within the Terri- 
tory, or any office in any corporation created by the authority of 
the Territory. 

2. Whenever any public officer shall have done or suffered 
any act, which, by the provisions of law, shall work a forfeiture 
of his office. 

3. Where any association or number of persons shall act 
within this Territory as a corporation, without being legally 
incorporated. 

4. Or where any corporation do, or omit acts which amount 
to a surrender or a forteiture of their rights and privileges as a 
corporation, or where they exercise powers not conferred by law. 


Sec. 641. The information may be filed by the prosecuting 
attorney in the district court of the proper county, upon his own 
relation, whenever he shall deem it his duty to do so, or shall be 
directed by the court or other competent authority, or by any 
other person on his own relation, whenever he claims an interest 
in the office, franchise or corporation which is the subject of the 
information. 

Sec. 642. The information shall consist of a plain state- 
ment of the facts which constitute the grounds of the proceed- 
ings, addressed to the court. 


Src. 643. Whenever an information shall be filed against 
a person for usurping an office by the prosecuting attorney, he 
shall also set forth therein the name of the person righttully 
entitled to the office, with an averment of his right thereto; and 
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when filed by any other person he shall show his interest in the 
matter, and he may claim the damages he has sustained. 

Sec. 644. Whenever an information is filed, a notice signed 
by the relator shall be served and returned as in other actions. 
The defendant shall appear and answer, or suffer default, and 
subsequent proceedings be had as in other cases. 


Src. 645. In every case wherein the right to ‘an office is 
contested, judgment shall be rendered upon the rights of the 
parties, and for the damages the relator may show himself entitled 
to, if any, at the time of the judgment. 

Sec. 646. If judgment be rendered in favor of the relator 
he shall proceed to exercise the functions of the office, after he 
has been qualified as required by law, and the court shall order 
the defendant to deliver over all books and papers in his custody 
or within his power, belonging to the office from which he shall 
have been ousted. 

Src. 647. Ifthe defendant shall refuse or neglect to deliver 
over the books and papers pursuant to the order, the court or 
judge thereof shall enforce the order by attachment and imprison- 
ment. , š 

Sec. 648. When judgment is rendered in favor of the 
plaintiff, he may, if he has not claimed his damages in the infor- 
mation, have his action for the damages at any time within one 
year after the judgment. 

Sec. 649. When several persons claim to be entitled to the 
same office or franchise, one information may be filed against any 
or all such persons in order to try their respective rights to the 
office or franchise. 


Sec. 650. Whenever any defendant shall be found guilty 
of any usurpation of or intrusion into, or unlawfully exerċising 
any office or any franchise within this Territory, or any office in 
any corporation created by the authority of this Territory, or 
when any public officer thus charged shall be found guilty of hav- 
ing done or suffered any act which by the provisions of the law 
shall work a forfeiture of his office, or when any association or 
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number of persons shall be found guilty of having acted as a 
corporation without having been legally incorporated, the court 
shall give judgment of ouster against the defendant or defendants, 
and exclude him or them from the office, franchise or corporate 
rights, and in case of corporations that the ‘same shall be dis 
solved, and the court shall adjudge costs in favor of the plaintiff. 


Src. 651. If judgment be rendered against any corporation 
or against any persons claiming to be a corporation, the court 
may cause the costs to be collected by executions against the per- 
sons claiming to be a corporation, or by attachment against the 
directors or other officers of the corporation, and shall restrain 
the corporation, appoint a receiver of its property and effects, 
take an account and make a distribution thereof among the cred- 
itors. The prosecuting attorney shall immediately institute pro- 
ceedings for that purpose. 

Sec. 652. Whenever any property shall be forfeited to 
the Térritory for its use, the legal title shall be deemed to be in 
the Territory from the time of the forfeiture, and an information 
may be filed by the prosecuting attorney in the district court for 
the recovery of the property, alleging the ground on which the 
recovery is claimed, and like proceedmgs and judgment shall be 
had as in civil action for the recovery of the property. 


Sec. 653. When an information is filed by the prosecuting 
attorney he shall not be liable for the costs, but when it is filed 
upon the relation of a private person he shall be liable for costs 
unless the same are adjudged against the defendant. 


Sec. 654. An information may be prosecuted for the pur- 
` pose of annulling or vacating any letters patent, certificate or 
deed granted by the proper authorities of this Territory, when 
there is reason to believe that the same were obtained by fraud 
or through mistake or ignorance of a material fact, or when the 
patentee of those claiming under him have done or omitted an 
act in violation of the terms on which the letters, deeds or certi- 
ficates were granted, or have by any other means forfeited the 
interest acquired under the same. 
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Sec. 655. In such cases the information may be filed by 
the prosecuting attorney upon his relation, or by any private 
person upon his relation showing his interest in the subject mat- 
ter ; and the subsequent proceeding, judgment of the court and 
awarding of costs, shall conform to the above provisions, and 
such letters patent, deed or certificate shall be annulled. or sus- 
tained, according to the right of the case. 


CHAPTER LVIII. 
ACTIONS BY AND AGAINST EXECUTORS. 


Src. 656. When the death of a person is caused by the 
wrongful act or omission of another, the personal representatives 
of the former may maintain an action at law therefor against the 
latter, if the former might have maintained an action had he 
lived, against the latter, for an injury caused by the same act or 
omission. Such action shall be commenced within two years 
after the death, and the damages therein shall not exceed five 
thousand dollars, and the amount recovered, if any, shall be 
administered as other personal property of the deceased person. 


Src. 657. All other causes of action by one person against 
another, whether arising on contract or otherwise, survive to the 
personal representatives of the former and against the personal 
representatives of the latter. Where the cause of action survives 
as herein provided, the executors or administrators may maintain 
an action at law thereon against the party against whom the 
cause of action accrued, or after his death against his personal 
representatives. 


Sec. 658. In anaction against several executors or admin- 
istrators, they shall all be considered as one person representing 
their testator or intestate, and judgment may be given and exe- 
cution issued against all of them who are defendants in the 


action, although the notice be served only on part of them in the 
22 
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same manner and with like effect as if served on all, except as 
provided in the next section. 


Sec. 659. When a judgment is given against an executor 
or administrator for want of answer, such judgment is not to be 
deemed evidence of assets in his hands, unless it appear that 
the complaint alleged assets and that the notice was served upon 
him. 


Sec. 660. In an action against executors and administra- 
tors, in which the fact of their having administered the estate of 
their testator or intestate, or any part thereof, is put in issue and. 
the inventory of the property of the deceased returned by them 
is given in evidence, the same may be contradicted or avoided by 
evidence : 

1. That any property has been omitted in such inventory or 

was not returned therein at its full value, or that since the 
réturn thereof such property has increased in value. 
_ 2. That such property has perished or been lost without the 
fault of such executors or administrators, or that it has been 
fairly and duly sold by them at a less price than the value so 
returned, or that since the return of the inventory such prop- 
erty has deteriorated in value. In such action the defendants can- 
not be charged for any things in action specified in their inven- 
tory, unless it appear that they have been collected or with due 
diligence might have been. , 


Sec. 661. No person is liable to an action as executor of 
his own wrong for having taken, received or interfered with the 
property of a deceased person, but is responsible to the executors 
or administrators of such deceased person for the value of all 
property so taken or received, and for all injury caused by his 
interference with the estate of the deccased. 

Sec. 662. An executor of an executor has no authority as 
such to commence or maintain an action or proceeding relating 
to the estate of the testator of the first executor, or to take any 
charge or control thereof. 


Sec. 663. An action may be commenced against an exec- 
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utor or administrator at any time after the expirat‘on of one 
year from the granting of letters testamentary or of administra- 
tion, and until the final settlement of the™estate and discharge 
of such executor or administrator, or from the trust and not 
otherwise: Provided, The claim upon which suit is brought 
has been duly presented according to law. 


Sec. 664. In an action against an executor or adminis- 
.trator as such, the remedies of arrest and attachment shall not 
be allowed on account of the acts of his testator or intestate, but 
for his own acts as such executor or administrator, such remedies 
shall be allowed for the same causes in the manner and with 
like effect as in actions at law generally. 


CHAPTER LIX. 
CONTEMPTS AND THEIR PUNISHMENT. 


Sec. 665. The following acts or omissions, in respect to a 
court of justice or proceedings therein, are deemed to be con- 
tempts of court: 

1. Disorderly, contemptuous or insolent behavior toward the 
judge while holding the court, tending to impair its authority, 
or to interrupt the due course of a trial or other judicial pro- 
ceedings. 

2. A breach of the peace, boisterous conduct or violent dis- 
turbance tending to jnterrupt the due course of a trial or other 
judicial proceeding. l 

3. Misbehavior in office or other wilful neglect or violation 
of duty by an attorney, clerk, sheriff or other person appointed 
or selected to perform a judicial or ministerial service. 

4. Deceit, abuse of the process or proceedings of the court 
by a party to an action, suit or special proceeding. 

5. Disobedience of any lawful judgment, degree, order or 
process of the court. 
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6. Assuming to be an attorney or other officer of the court, 
and acting as such without authority in a particular instance. 

7. Rescuing any person or property in the lawful custody of 
an officer, held by such officer under-an order or process of such 
court. 

8. Unlawfully detaining a witness or party to an action, suit 
or proceeding, while going to, remaining at or returning from 
the court where the same is for trial. 

9. Any other unlawful interference with the process or pro- ' 
ceedings of a court. l 

10. Disobedience of a subpoena duly served, or refusing to 
be sworn or answer as a witness. 

11. When summoned as a juror in a court, improperly con- 
versing with a party to an action, suit or proceeding to be tried 
at such court, or with any other person in relation to the merits 
of such action, suit or proceeding, or receiving a communica- 
tion from a party or other person in respect to it, without imme- 
diately disclosing the same to the court. 

12. Disobedience by an inferior tribunal, magistrate or officer, 
of the lawful judgment, decree, order or process of a superior 
court, or proceeding in an action, suit or proceeding, contrary to 
law, after such action, suit or proceeding shall have been removed 
trom the jurisdiction of such inferior tribunal, magistrate or 
officer. 


Sec. 666. Every conrt of justice, and every judicial officer 
has power to punish contempt by fine or imprisonment, or both. 
But such fine shall not excced three hundred dollars, nor the 
imprisonmeat six months; and when the contempt is not one of 
those mentioned in sub-divisions one and two of the last section, 
it must appear that the right or remedy of a party to an action, 
suit or proceeding was defeated or prejudiced thereby, before the 
contempt can be punished othoi wise than by a fine not exceeding 
one hundred dcflars. 


Sec. 667. When a contempt is committed in the immedi- 
nte view and presoace of the court or officer, it may be punished 
summarily, far which an order must be made reciting the facts 
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as occuring in such immediate view and presence, determining 
that the person proceeded against is thereby guilty of a contempt, 
and that he be punished as therein prescribed. 


Sec. 668. In cases other than those mentioned in preced- 
ing section, before any proceedings can be taken therein, the 
facts constituting the contempt must be shown by an affidavit 
presented to the court or judicial officer, and thereupon such 
court or officer may either make an order upon the person charged 
-to show cause why he should not be arrested to answer, or 
issue a warrant of arrest to bring such person to answer in the 
first instance. 

Src. 669. If the party charged be in the custody of an 
officer by virtue of a legal order or process, civil or criminal, 
except upon a sentence for a felony, an order may be made for 
the production of such person by the officer having him in cus- 
tody that he may answer, and he shall thereupon be produced 
and held until an order be made for his disposal. 

Sec. 670. In the proceeding for a contempt, the Territory 
is the plaintiff. In all cases of public interest, the proceeding 
may be prosecuted by the district attorney on behalf of the Ter- 
ritory, and in all cases where the proceeding is commenced upon 
the relation of a private party, such party shall be deemed a 
co-plaintiff with the Territory. 

Sec. 671. Whenever a warrant of arrest is issued pursu- 
ant to this chapter, the court or judicial officer shall direct therein 
whether the person charged may be let to bail for his appear- 
ance upon the warrant, or detained in custody without bail, and 
if he may be bailed, the amount in which he may be let to bail. 
Upon executing the warrant of arrest, the sheriff must keep the 
person in actual custody, bring him before the court or judicial 
officer and detain him until an order be made in the premises, 
unless the person arrested execute and deliver to the sheriff, at 
any time before the return day of the warrant, a bond with two 
sufficient sureties, to the effect that he will appear on such return 
day and abide the order or judgment of the court or officer 
thereupon. 
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Sec. 672. The sheriff shall return the warrant of arrest 
and the bond, if any, given him by the defendant, by the return 
day therein specified. When the defendant has been brought up ` 
or appeared, the court or judicial officer shall proceed to investi- ` 
gate the charge by examining such defendant, and witnesses for 
or against him, for which an adjournment may be had from time 
to time, it necessary. 


Sec. 673. Upon the evidence so taken, the court or judicial ` 
officer shall determine whether or not the defendant is guilty of 
the contempt charged ; and, it be determined that he is so guilty, | 
shall sentence him to be punished as provided in this chapter. 

Sec. 674. If any loss or injury to a party in an action, suit 
or proceeding prejudicial to his rights therein, have been caused 
by the contempt, the court or judicial officer, in addition to the 
punishment imposed for the contempt, may give judgment that 
the party aggrieved recover of the defendant a sum of money 
sufficient to indemnify him, and to satisfy his costs and disburse- 
ments, which judgment, and the acceptance of the amount 
thereof, is a bar to any action, suit or proceeding by the aggrieved 
party for such loss or injury. 


Sec. 675. When the contempt consists in the omissionor . 
refusal to perform an act which is yet in the power of the detend-.. 
ant to perform, he may be imprisoned until he shall have per- 
formed it, and in such case the act must be specified in the war- 
rant of commitment. 


Sec. 676. Persons proceeded against according to the pro- 
visions of this chapter, are also liable to indictment for the same 
misconduct, if it be an indictable offense, but the court before — 
which a conviction is had on the indictment, in passing sentence - 
shall take into consideration the punishment before inflicted. 


Sec. 677. When the warrant of arrest has been returned — 
served, if the defendant do not appear on the return day, the’ 
court or judicial officer may issue another warrant’of arrest, or“ 
may order the bond to be prosecuted, or both. If-the bond be - 
prosecuted and the aggrieved party join in the action, and the- 
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sum specified therein be recovered, so much thereof as will com- 
pensate such party for the loss or injury sustained by reason of 
the misconduct for which the warrant was issued, shall be deemed 
to be recovered for such party exclusively. 


Sec. 678. Either party to a judgment in a proceeding for 
a contempt, may appeal therefrom in like manner and with like 
effect as from judgment in an action, but such appeal shall not 
have the effect to stay the proceeding in any other action, suit or 
proceeding, or upon any judgment, decree or order therein, con- 
cerning which, or wherein such contempt was committed. Con- 
tempts of justice’s courts are punishable in the manner specially 
provided in the “act relating to justices of the peace and to 
their practice and jurisdiction.” 


CHAPTER LXI. 
SUITS ON FOREIGN JUDGMENTS 


Sec. 679. Judgment for debt rendered in any State or 


.. other Territory against any person or persons residents of this 


Territory at the time of the rendition of such judgment, shall 
_ not be of any higher character as evidence of indebtedness than 
” the original claim or demand upon which such judgment is ren- 
dered, unless such judgment shall be rendered upon personal 
service of summons, notice or other due process against the 
defendant therein. 

Sec. 680. The same defense to suits on judgments rendered 
withont such personal service may be made by the judgment 
debtor which might have been set up in the original proceeding. 
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CHAPTER LXII. 
MISCELLANEOUS PROVISIONS. 


Sec. 681. Pleadings sworn to by either party in any case 
shall not on the trial be deemed proof of the facts alleged therein, 
nor require other or greater proof on the part of the adverse 
party. 

Sec. 682. When a new party is introduced into an action, 
as a representative or successor of a’ former party, such new 
party is entitled to the same notice, to be given in the same 
manner, as required for defendants in the commencement of an 
action. l 

Sec. 683. The time within which an act is to be done, as 
herein provided shall be computed by excluding the first day, and 
including the last. If the last day be Sunday it shall be 
excluded. . 

Sec. 684. All process issuing out of the district court shalt 
be directed to the sheriff of the county in which it was to be 
served, and be by him executed according to law. 


Src. 685. When there is no sheriff of a county, or he is 
disqualified from any cause from discharging any particular duty, 
it shall be lawful for the officer or person commanding or desir- 
ing the discharge of that duty, to appoint some suitable person, 
a citizen of the county, to execute the same: Provided, That 
final process shall in no case be executed by any other person 
than the legally authorized officer; or in case he is disqualified, 
some suitable person appointed by the court, or judge thereof, 
out of which the process issues, who shall make such appoint- 
ment in writing; and before such appointment shall take effect, 
the person so appointed shall give security to the party interested 
for the faithful performance of his duties, which bond of 
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` suretyship shall be in writing, be approved by the court or judge 
appointing him, and be placed on file with the papers in the case. 


Sec. 686. In all cases where notice is required by this act, 
it shall be in writing, and must be duly served upon the party. 
If served by an officer whose duty it is to serve process, his return 
shall be sufficient. It may be served, however, when not other- 
wise especially provided herein, by any disinterested person, in 
which event, proof of service must be established by the affidavit 
of the person making such service. 


Sec. 687. Every charge of incest, fornication, adultery, or 
whoredom, falsely made by any person against a female; also 
words falsely spoken of any person charging such person with 
incest or the infamous crime against nature, either with mankind 
or the brute creation, shall be actionable in the same manner as 
in the case of slanderous words charging a crime, the commission 
of which would subject the offender to death or other degrading 
penalties. 

Sec. 688. Every court and officer authorized to take any 
bail or surety shall have power to examine on oath the person 
offering to become such bail or surety, concerning his property, 
and sufficiency as such bail or surety. 


Sec. 689. No bond required under the provisions of this 
act, and intended as such bond, shall be void for want of form 
or substance, or recital, or condition; nor shall the principal or 
surety on such account be discharged, but all the parties thereto 
shall be held and bound to the full extent contemplated by the 
law requiring the same, to the amount specified in such bond. 
In all actions on such defective bond, the plaintiff may state its 
legal effect, in the same manner as though it were a perfect bond. 


Sec. 690. Any person required to give bail, may deposit 
with the clerk the amount of money for which he is required to 
give bail, and thereupon be discharged from arrest. 

Sec. 691. The widow, or widow and children, or child or 
children, if no widow, of a man killed ina duel, shall have aright 


of action against the person killing him, and against the seconds, 
23 
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and all aiders or abettors, and shall recover such a sum as to ` 
the jury shall seem reasonable. 


Sec. 692. When a defendant in execution owns real estate 
subject to execution, jointly or in common with any other person, 
the judgment shall be a lien, and the execution be levied upon 
the interest of the defendant only. When he owns personal 
property jointly, or in co-partnership with any other person, and 
the interest cannot be separately attached, the sheriff shall take 
possession of the property, unless the other person having an in- 
terest therein shall give the sheriff a sufficient bond, with surety, 
to hold and manage the property according to law; and the 
sheriff shall then proceed to sell the interest of the defendant in 
such property, describing such interest in his advertisement as 
nearly as may be, and the purchaser shall acquire all the inter- 
est of such defendant therein; but nothing herein contained 
shall be so construed as to deprive the co-partner of any such 
detendants or interested in any such property subjecting the 
same to the debts of the co-partnership. 


Sec. 693. Any party having a judgment upon any justice's 
docket, upon which an execution has been returned unsatisfied, 
and no property found, may take a transcript of such judgment 
and return it to the clerk of the district court embracing his 
county, and upon making an affidavit that the defendant has 
real estate in any county of said district subject to execution, the 
clerk shall enter the judgment in the execution docket, in the 
same manner as judgments of the district court, and thereafter 
it shall stand and execution be issued thereon as upon the judg- 
ment of the district court. A transcript thereof shall, as in 
other judgments, be recorded by the county auditor and remain 
a lien upon real estate in the county where so recorded. 
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CHAPTER LXIII. 
OF CONSTRUCTION. 


Sec. 694. For all necessary purposes connected with the 
district court each district shall be considered and held to be but 
one. county; and whenever in this act the words district or county 
occur, the same may be rendered county or district, as may be 
necessary : Provided, That nothing herein contained shall be 
construed to confer jurisdiction upon county officers or estene 
their powers beyond the limits of their counties. ` 


Sec. 695. Whenever any term indicating an officer is used ` 
it shall be construed, when required, to mean any person author- 
ized by law to discharge the duties of such officer. 


Sec. 696. Words importing the singular number only may 
also be applied to the plural of persons and things, and words 
importing the masculine gender only, may be extended to females 
also. 


Sec. 697. In actions already commenced, the pleadings to 
be had to form issues, the manner of procuring testimony, the 
examination of parties, the trial and rendition of judgment and 
all proceedings, shall conform to the provisions of this act as far 
as practicable. 


Sec. 698. The provisions of this act shall be liberally con- 
strued, and shall not be limited by anyrule of strict construction. 


Sec. 699. All acts or parts of acts heretofore enacted upon 
any subject matter contained in this act, be and the same are 
hereby repealed : Provided, That rights acquired in actions now 
pending under existing laws shall not be affected by anything 
herein contained. 


APPROVED November 13, 1873. 
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AN ACT 


RELATIVE TO CRIMES AND PUNISHMENTS AND PROCEEDINGS IN 
CRIMINAL CASES. 


CHAPTER I. 
OF THE RIGHTS OF PARTIES ACCUSED. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That no person shall be held to 
answer in any court for an alleged crime or offense, unless upon 
indictment by a grand jury, except in cases of misdemeanor 
before a justice of the peace, or before a court martial. 


Sec. 2. On the trial of any indictment, the party accused 
shall have the right to be heard by himself or counsel, to meet 
the witnesses produced against him face to face, and he shall 
have the right to produce witnesses and proofs in his favor, and 
have compulsory process to compel the attendance of witnesses 
in his behalf, and to a speedy public trial by an impartial jury. 

Src. 3. No person indicted for an offense shall be convicted 
thereof unless by confession of his guilt in open court, or by the 
verdict of a jury accepted and recorded in open court. 


Src. 4. No person shall be held to answer on a second 
indictment for an offense of which he has been acquitted by a 
jury upon the facts and merits upon a former trial, but such 
acquittal may be pleaded by him in bar of any subsequent pros- 
ecution for the same offense, notwithstanding any defect in the 
former, or in the substance of the indictment on which he was 
acquitted. 


Sec. 5. If any person indicted for an offence shall on . 
his trial be acquitted upon the ground of a variance between the 
indictment and the proof, or upon any exception to the form, or 
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to the substance of the indictment, he may be arraigned on a 
new indictment, and may be tried and convicted for the same 
offense, notwithstanding such former acquittal, except where such 
former charge was a capital offense. 

Sec. 6. No person charged with any ee against the 
law shall be punished for such offense, unless he shall have been 
duly and legally convicted thereof in a court having competent 
jurisdiction of the case and of the person. 


Szc. 7. Every person held in prison on indictment shall, if 
he require it, be tried at the next term of the court after the 
time he was imprisoned, or shall be bailed on his own recogniz- 
ance, and every person held in prison on any charge of having 
committed an offense, shall be discharged, if he be not indicted 
before the end of the first term of the court at which he is held 
to answer, unless it shall appear to the satisfaction of the court 
that the witnesses on the part of the Territory have been enticed 
or kept away, or are detained and prevented from attending the 
court by sickness or some inevitable accident. 


Sec. 8. Every person charged with an offense except that 
of murder in the first degree, where the proof is evident or the 
presumption great, may be bailed by sufficient sureties, and bail 
shall justify and have the same rights as in civil cases, except as 
otherwise providedyin this act: Provided, That all persons 
accused of crime in any court of this Territory, whether by 
indictment or otherwise, shall be admitted to bail by the court, 
where the same is pending, or by a judge in vacation, when it 
shall appear to the court or judge that the accused has offered to 
go to trial in good faith and without collusion with witnesses, 
and has been denied a trial by the court, or that the accused is 
so sick or infirm that further confinement in jail would greatly 
endanger his life or make his sickness or infirmity permanent, 
and the bail bond in such cases shall be reasonable and at the 
sound discretion of the court. 

Src. 9. Offenses cognizable at common law, if not con- 
trolled by statute or organic law, may be indicted in the district 
court. 
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Sec. 10. Prosecutions for the offenses of murder and arson, 
where death ensues, may be commenced at any period after the 
commission of the offense ; for offenses, the punishment of which 
' may be imprisonment in the penitentiary, within three years after 
their commission, and for all other offenses within one year after 
their commission : Provided, That any length of time during 
which the party charged was not usually and publicly resident 
within the Territory, shall not be reckoned within the one and 
three years respectively : And further provided, That where a 
person has been indicted within the period during which the 
indictment might be found, if the indictment be quashed the 
time of limitation shall be computed from the quashing of such 
indictment. 


CHAPTER II. 


OF OFFENSES AGAINST THE LIVES AND PERSONS OF INDIVID- 
UALS. 


Ssc. 11. Al offenses which may be punishable by impris- 
onment in the penitentiary, are felonies, and all other offenses 
are misdemeanors. 


Sec. 12. Every person who shall purposely, and of delib- 
erate and premeditated malice, or in the perpetration, or attempt 
to perpetrate any rape, arson, robbery or burglary, or by admin- 
istering poison, or causing the same to be done, kill another, 
every such person shall be deemed guilty of murder in the first 
degree, and upon conviction thereof shall suffer death. But this 
shallin no case prevent the exercise of the pardoning power of 
the Governor, or the authority to commute the punishment from 
that of death to imprisonment for life. 


Sec. 13. Any person, or persons, who shall willfully and 
maliciously displace any switch or rail, disturb, injure, or destroy 
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any part of a track or bridge of any railroad, or place any ob- 
struction thereon, with intent that any person or property pass- 
ing over said railroad should thereby be injured, and human life- 
shall thereby be destroyed, such person or persons so offending, 
shall be deemed guilty of murder in the first degree, and upon 
conviction thereof shall suffer death. But this shall in no case.. 
prevent the exercise of the pardoning power of the Governor, or 
authority to commute. : 


Sec. 14. Any person or persons guilty of either the 
offenses enumerated in the preceding section, and thereby endan- ` 
gering and not destroying human life or thereby causing injury 
or destruction of property, upon conviction thereof, shall be 
punished by imprisonment in the penitentiary for a term of 
not less than one, nor more than ten years and shall be kept 
at hard labor. 


, Sec. 15. Every person who shall purposely and maliciously, 
but without deliberation and premeditation, kill another, every 
such person shall be deemed guilty of murder in the second 
degree, and upon conviction thereof shall be imprisoned in the 
penitentiary for a term of not less than ten, nor more than 
twenty years, and kept at hard labor. 


Sec. 16. If either party to a duel be killed, the survivor 
shall be deemed guilty of murder in the second degree. 


Sec. 17. If any person shall, by previous appointment 
made within, fight a duel without this Territory, and in so doing 
shall inflict a mortal wound upon any person, whereof the person 
so injured shall die, such person so offending shall be deemed 
guilty of murder in the second degree, within any county in this 
Territory. 


Sec. 18. Every person who shall unlawfully kill any 
human being without malice express or implied, either volun- 
tarily upon a sudden heat, or involuntarily, but in the commis- 
sion of some unlawful act, such person shall be deemed guilty of 
manslaughter, 
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Sec. 19. Every person deliberately assisting another in 
the commission of self-murder, shall be deemed guilty of man- 
slaughter. 

Sec. 20. Any person navigating any boat or vessel for 
gain, who shall willfully or negligently receive so many passen- 
gers, or such a quantity of other lading, that by means thereof 
such boat or vessel shall sink or overset, and thereby any human 
being shall be drowned or otherwise killed, shall be deemed 
guilty of manslaughter. 


Sec. 21. If the captain, or any other person having charge 
of any steamboat used for the conveyance of passengers, or if the 
engineer or other person having charge of the boiler of such boat 
or of any other apparatus for the generation of steam, shall, 
from ignorance or gross neglect, or for the purpose of excelling 
any other boat in speed, create or allow to be created, such an 
undue quantity of steam as to burst or break the boiler or other 
apparatus in which it shall be generated, or any apparatus or 
machinery connected therewith, by which bursting or breaking 
any person shall be killed, every such captain, engineer or other 
person, shall be deemed guilty of manslaughter. 


Sec. 22. Any person who shall be present at a duel as 
second, when either party thereto shall be killed, or a mortal 
wound inflicted, and whereof death shall ensue, shall be deemed 
guilty of manslaughter. 


Sec. 23. Any person convicted of manslaughter shall be 
punished by imprisonment in the penitentiary, not less than one 
year nor more than twenty years, and shall be fined in any sum 
not exceeding five thousand dollars. 


Sec. 24. Every person who shall engage ina duel with any 
deadly weapon, although no homiside ensue, or shall challenge 
another to fight a duel, or shall send or deliver any written or 
verba] message, purporting or intending to be such challenge, 
although no duel ensue, shall be imprisoned, on conviction thereof, 
in the penitentiary, not more than ten years, nor less than one 
year. 
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Sec. 25. Every person who shall accept’such challenge, or 
who shall knowingly carry or deliver any such challenge or mes- 
sage, whether a duel ensue or not, and every person who shall 
he present at the fighting of a duel with deadly weapons, as an 
‘aid or second, or who shall advise, encourage, or promote such 
duel, shall on conviction thereof, be imprisoned in the peniten- 
tiary not more than five years nor less than six months. 


Sec. 26. Every person who shall administer, or procure to 
be administered any poison to any other human being, with intent 
to kill the person to whom the same shall be administered, if 
death do not ensue, upon conviction thereof, shall be imprisoned 
in the penitentiary not more than twenty years nor less than two 
years. 

Src. 27. Every person who shall mingle poison with any 
food, drink or medicine, with intent to injure any human being, 
or who shall poison any spring, well or reservoir of water, with 
such intent, shall, upon conviction thereof, be imprisoned in the 
penitentiary not more than fourteen years nor less than one year. 


Sec. 28. Every person who on purpose, and of malice 
aforethought, shall unlawfully disable the tongue, put ont an eye, 
cut or bite off the nose, ear, lip, or other member of any person, 
with intent to disfigure or disable such person, shall be deemed 
guilty of malicious mayhem, and upon conviction thereof, shall 
be imprisoned in the penitentiary not more than fourteen years 
nor less than one year, and be fined in any sum not exceeding 
one thousand dollars. 


Src. 29. An assault is an attempt in a rude, insolent and 
angry manner, unlawfully to touch, strike, beat or wound another 
person, coupled with a present ability to carry such attempt into 
execution and every person convicted thereof, shall be fined in 
any sum not exceeding five hundred dollars, to which may be 
added imprisonment in the county jail not exceeding six months. 


Sec. 30. An assault with an intent to commit murder, 
rape, the infamous crime against nature, mayhem, robbery, or 


grand larceny, shall subject the offender to imprisonment in the 
A 
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penitentiary for a term of not less than one year. oy more than 
fourteen years. 

Sec. 31. An assault with a deadly weapon, insirument or 
other thing, with an iatent to inflict upon the person of another 
a bodily injucy, where no considerable provocation appears, or 
where the circumstances of the assiudt show « willful, malignant 
and abandoned. heart, shall subject the offender to imprisunmenut 
in the penitentiary not exceeding two yeurs, or to a fine not 
exceeding five thousand dollars, or te both such tine and ini- 
prisoment. 


Sec. 32. Assault and battery is the unlawtul beating of 
another, and a person duly convicted thereof shall be fined in 
any sum uot excceding one thousand dollars, or imprisoned in 
the county jail not exceeding one year. 


Sec. 33. Every person who shall assault and beat another 

_ with a cowhide or whip, having with him at the time a pistol or 

other deadly weapon, shall, on conviction tliereof, be imprisoned 

in the county jail not more than one year uor less than three 

months, ana be fined in any sum not exceeding one thousand 
dollars. 

Sec. 34. Every person who shall, in a rude, angry or 
threatening manner, in a crowd of two or more persons, exhibit 
any pistol, bowie knife, or other dangerous weapon, shall on con- 
viction thereof, be imprisoned in the county jail not exceeding 
one year, and be fined in any sum not exceeding five hundred 
dollars. 


Sec. 35. Every person who shall attempt to commit the 
crime of murder by drowning or strangling another person, or by 
any means not constituting an assault with intent to commit 
murder, shall on conviction thereof, be imprisoned in the peni- 
teutinry not more than ten years nor less then ene year. 


Sec. 36. Every person who shall viel ntly and unlawfully, 
but without premeditation deprive another of the use of cay 
bodily member, or who shall unlawfully end wilfully but without 
premeditation disable the tongue or eye, or biie the nose, ov or 
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lip of another, shall be deemed guilty of simple mayhem, and on 
conviction thereof, shall be imprisoned in the county jail not 
inore than one year nor less than one month, and be fined in any 
sum not exceeding two thousand dollars, or fined only. 

Sec. 37. Rape is the carnal knowledge of a female forcibly 
and against her will, and a person duly convicted thereof, shall 
be punished by imprisonment in the penitentiary for a term not 
less than five years, and which may extend to life ; and any per- 
son of the age of fourteen years and upwards whio shall have 
carnal knowledge of any female child under the age of twelve 
years, either with or without her consent, shall be adjudged guilty 
of the crime of rape, and be punished as before provided. In 
prosecution for the latter offense, proof of penetration shall be 
sufficient evidence of the commission thereof. 


Sec. 38. Every person who shall forcibly and feloniously 
take from the person of another, or frum his inmediate presence, 
any article of value by violence or putting in fear, shall be deemed 
guilty of robbery, and upon conviction thereof shall be punished 
with imprisonment in the penitentiary for any length of time not 
more than twenty years nor less than one year. 

S70. 39. Every person who shall steal and take, or forci- 
bly and unlawfully arrest any person, and convey such person to 
parts without the Territory of Washington, or aid or abet therc- 
in, or who shall forcibly and unlawfully take or assist, or 
aid or abet, in forcibly and unlawfully taking or arresting any 
person, with intent to take such person to parts without said 
Territory, without having first established a claim upon the ser- 
vices of such person, according to the laws of this Territory or 
of the United States, shall be deemed guilty of kidnipping, and 
upon conviction thereof shall be imprisoned in the penitentiary 
not more than fourteen nor less than one year, and be fined not 
more than five thousand dollars nor less than one hundred dol- 
lars. 

Sec. 40. Every offense mentioned in the preceding section 
may be tried either in the county in which the same may have 
been conmmitted, or in auy county in or to which the person so 
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seized, taken, inveigled, kidnapped or sold, or whose services 
shall be sold or transferred shall have been taken, confined, held, 
carried or brought ; and upon the trial of any such offense, the 
consent thereto of the person so taken, inveigled, kidnapped or 
confined, shall not be a defense, unless it shall be made satisfac- 
torily to appear to the jury that such consent was not obtained by 
fraud, nor extorted by duress or by threats. 


Sec. 41. Every person who shall administer to any woman 
pregnant with a quick child, any medicine, drug or substance 
whatever, or shall use or employ any instrument or other means, 
with intent thereby to destroy such child, unless the same shall 
have been necessary to preserve the life of such mother, shall, in 
case the death of such child or of such mother be thereby pro- 
duced, on conviction thereof, be imprisoned in the penitentiary 
not more than twenty years nor less than one year. 


Sec. 42. Every person who shall administer to any preg- 
nant woman whom he supposes to be pregnant, any medicine, 
drug or substance whatever, or shall use or employ any instru- 
ment, or other means, thereby to procure the miscarriage of such 
woman, unless the same is necessary to preserve her life, shall on 
conviction thereof be imprisoned in the penitentiary not more 
than five years nor less than one year, or be imprisoned in the 
county jail not more than twelve months nor less than one 
month, and be fined in any sum not exceeding one thousand dol- 
lars. 

Sec. 43. If any person, either verbally or by any written 
or printed communication, shall maliciously threaten any injury 
to the person or property of another, with intent thereby to 
extort money or any pecuniary advantage whatever, or to con- 
trol the person so threatened to do any act against his will, he 
shall, upon conviction thereof, be imprisoned in the county jail 
not more than one year nor less than one month, or be fined in 
any sum not exceeding five hundred dollars, nor less than one 
hundred dollars. 
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CHAPTER III. 
OF OFFENSES AGAINST PROPERTY. 


Sec. 44. Every person who shall willfully and maliciously 
set fire to the dwelling house, barn, stable, out-house, ship, 
steamboat, or other vessel, or any water craft, mill, milk house, 
banking house, distillery, manufactory, mechanic’s or artificer’s 
shop, store house, building, or room occupied as a shop or an 
office for professional business, or printing-office of another, any 
public bridge, court-house, jail, market house, seminary or col- 
lege edifice, or building thereto belonging, or other public build- 
ings of the value of five dollars, shall be deemed guilty of arson, 
and upon conviction thereof shall be imprisoned in the peniten- 
tiary no more than ten years nor less than one year, or in the 
county jail not more than six months nor less than one month, 
and be fined in any sum not exceeding one thousand dollars; and 
should the death of any person ensue therefrom, known to be 
occupying or present on said premises, at the time such premises 
are willfully set fire to, the offender, on conviction thereof, shal] 
be deemed guilty of murder in the first degree. 


Sec. 45. Every person who shall willfully and maliciously 
set fire to any pile or parcel of boards, timber, piles, or other 
lumber, cord wood, ricks, stacks, or shocks of grain, hay or other 
vegetable products, or vegetable products severed from the soil 
not in ricks, stacks or shocks, or any standing grass or grain, or 
other cultivated vegetable product of the soil, shall, upon con- 
viction thereof, be imprisoned in the county jail not more than 
one year nor less than one month, and be fined in any sum not 
exceeding five hundred dollars. 


Sec. 46. Every person who shall willfully and maliciously 
set fire to the dwelling house, or any building owned by himself, 
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whereby the dwelling house or building of enother shall he burnt 
or injured by fire, shall, on conviction thereof, be imprisoned in 
the penitentiary not more than ten years nor less than one year. 
or be imprisoned in the county jail not more than six years nor 
less than six months, and fined in any sum not exceeding one 
thousand dollars; and’should the life of any person be thereby 
lost, such offender shall be deemed guilty of murder in the 
second degree, and be imprisoned in the penitentiary during 
life. 

Sec. 47. The three preceding sections shall severally extend 
to a married woman who may commit cither of the offenses 
therein described, though the property sct fire to may belong 
partly or wholly to her husband. 


Sec. 48. Every person who shall unlawfully enter in the 
night time or shall unlawfully break or enter in the day time, 
any dwelling house or out house thereunto adjoining, and occu- 
pied therewith, or any office, shop, store or warehouse, or any 
ship, steamboat or vessel, within the body of any county, with 
intent to commit a misdemeanor or a felony, shall be deemed guilty 
of burglary and upon conviction thereof shall be imprisoned in the 
_ penitentiary not more than fourteen years nor less than one year. 


Sec. 49. Every person, who shall be guilty of any such 
unlawful entry or unlawful breaking and entry as described in 
the next preceding section shall be deemed to have made such 

` entry or breaking or entry with intent to commit a misdemeanor 
or a felony, unless such entry or breaking and entry shall be 
explained by testimony satisfactory to the jury trying the case 
to have been made for some purpose without criminal intent. 


Sec. 50. Every person who shall feloniously steal, take and 
carry, lead or drive away the personal goods or property of an- 
other, of the value of thirty dollars or more, shall be deemed 
guilty of grand larceny, and upon conviction thereof shall be 
imprisoned in the penitentiary noi more than fourteen years nor 
less than one year. 

Sec. 51. Every person who shall feloniously steal, take and 
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carry, lead or drive away the personal goods or property of an- 
other, under the value of thirty dollars, shall be deemed guilty 
of petit larceny, arid upon conviction thereof shall be imprisoned 
in the county jail not more than two years nor less than one 
month. 


Sec. 52. Bonds, promissory notes, bills of exchange, or 
other bills, orders, drafts, checks or certificates, or warrants for . 
or concerning money, goods or property duc, or to become due, or 
to be delivered, and any decd or writing containing a conveyance 
ot land, or any valuable contract in force, or receipt, release or 
defeasance, writ, process or public record, or any other instrument 
whatever, shall be considered personal goods, of which larceny 
may be committed. 


Sec. 53. If any person shall steal any horse, mare, gelding, 
foal or filly, ass or mule, of any valuc, or if any persou shall 
receive or buy any horse, mare, gelding, foal or filly, ass or mule, 
that shall have been stolen, knowing the same to have been stolen, 
with intent, by such receiving or buying, to defraud the owner, 
oy if any person shall conceal any horse thicf, knowing him to be 
such, or if any person shall conceal any horse, mare or gelding. 
foal ov filly, ass or mule, knowing the same to have been stolen, 
every person so offending shall be deemed gulity of a felony, and 
upon conviction thereof, shall be imprisoned in the penitentiary 
end kept at hard labor not more then ten nor less than one year. 


Sec. 54. Every person who shall mark or brand, or alter or 
deface the mark or brand of any horse, mare, colt, jack jennet, 
mule, or any one or more head of neat cattle, or sheep, goat, hog, 
sheat or pig, not his own property, but belonging to some other 
person, or cause the same to be done, with intent thereby to 
stcal the same, or to prevent the identification thereof by the 
true owner, shall, on conviction thereof, be imprisoned in the 
penitentiary not move than five years nor less than one year, or 
be imprisoned in the county jail for any length of time not 


. 


exceeding one year. 


Sec. 55. Every person who shall buy, receive, or aid in 


192 CRIMINAL PRACTICE ACT. 


the concealment of stolen property, money or goods, knowing 
the same to have been stolen, shall, upon conviction thereof, be 
imprisoned in the penitentiary not more than ‘four years nur less 
than one year, or imprisoned in the county jail not more than 
two years nor less than one month, and be fined not exceeding 
five hundred dollars, nor less than one hundred dollars. 


Src. 56. In any prosecution for the offense of buying. 
receiving, or aiding in the concealment of stolen money or other 
property, known to have been stolen, it shall not be necessary to 
aver, nor on the trial thereof to prove, that the person who stole 
such property has been convicted. 


Sec. 57. All property obtained by larceny, robbery or bur- 
glary, shall be restored to the owner; and no sale, whether in 
good faith on the part of the purchaser or not, shall divest the 
owner of his rights to such property ; and it shall be the duty 
of the officer who shall arrest any person charged as principal or 
accessory in any robbery or larceny, to secure the property 
alleged to have been stolen, and he shall be answerable for the 
same, and shall annex a schedule thereof to his return of the 
warrant. 


Sec. 58. Upon any conviction of burglary, robbery or 
larceny, the court may order a suitable recompense to the prose- 
cutor, and also to the officer who has secured and kept the stolen 
property, not exceeding their actual expenses, with a reasonable 
allowance, for their time and trouble, to be paid by the county 
treasurer. 


Sec. 59. Every person who shall falsely represent or per- 
sonate another, and in such assumed character shall receive any 
money or other property whatever, intended to be delivered to 
the party so personated, with intent to convert the same to‘his 
own use, shall be deemed guilty of larceny, and shall, on convic- 
tion thereof, be imprisoned in the penitentiary not more than 
fourteen years nor less than one year, or imprisoned in the county 
jail any length of time not exceeding one year. 


Sec. 60. If any person, with intent to defraud another, 
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shall designedly, by color of any false token or writing, or any 
false pretense, obtain from any person any money, transfer, note, 
bond or receipt, or thing of value, such person shall, upon con- 
viction thereof, be imprisoned in the penitentiary not more than 
five years, nor less than one year, or imprisoned in the county 
jail for any length of time not exceeding one year. 

Sec. 61. If any officer, agent, clerk, or servant, or person 
to whom any money or other property shall be entrusted for any 
specific purpose for hire, shall embezzle, or fraudulently convert 
to his own use, or shall take or secrete with intent to embezzle 
and fraudulently convert to his own use, any money or other 
property which shall have come into his possession, or shall be 
under his care or charge by virtue of such employment, or for 
such specific purpose, shall be deemed guilty of larceny, and, on 
conviction thereof, be imprisoned in the penitentiary not more 
than ten years nor less than one year, or be imprisoned in the 
county jail tor any length of time not exceeding one year. 


Sec. 62. If any warehouseman, miller, storage, forward- 
ing or commission merchant, or his or their servants, agents, or 
elerks, shall’ willfully and fraudulently make, or alter any receipt 
or other written evidence of the delivery into any warehouse, 
mill, store or other building belonging to him, them, or either of 
them, or his or their employers, of any grain, flour, pork, beef, 
or wool, or other goods, wares, or merchandise, which shall not 
have been so received or delivered into such mill, warehouse, 
store, or other building, previous to the making and altering 
such receipt or other written evidence thereof, upon conviction 
thereof, shall be imprisoned in the penitentiary not more than 
two years, nor less than six months, or imprisoned in the county 
jail for any length of time not exceeding one year, and fined in 
any sum not exceeding one thousand dollars: And provided 
further, If any agent, clerk, officer, servant, or person to whom 
any money or other property, shall be entrusted, with or without 
hire, shall frauduleñtly convert to his own’ use, or shall fail to 
account to the person so entrusting it to him, he shall be deemed 


guilty of larceny, and, on conviction thereof, shall be imprisoned 
2 
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in the penitentiary not more than ten years nor less than one 
year, or be imprisoned in the county jail for any length of time 
not exceeding one year. 


Sec. 63. Every person who shall falsely make or assist to 
make, deface, destroy, alter, forge, or counterfeit, or cause to be 
falsely made, defaced, destroyed, altered, forged or counterfeited, 
any record, deed, will, codicil, bond, writing obligatory, promis- 
sory note for money or property, receipt for property, power of 
attorney, certificate of a justice of the peace, or other public 
officer, auditor’s warrant, treasury note, county order, acceptance 
or indorsement of any bill of exchange, promissory note, draft 
or order, or assignment of any bond, writing obligatory, or prom- 
issory note for money or property, or any other instrument in 
writing, or any brand prescribed by law on tobacco, beet, bacon, 
or pork cask, lard keg or barrel, salt barrel or hay bale, or any 
person who shall utter or publish as true any such instrument, 
knowing the same to be false, defaced, altered, forged, or coun- 
terfeited, with intent to defraud any person, body politic or cor- 
porate, shall be deemed guilty of forgery, and op conviction 
thereof, shall be imprisoned in the penitentiary not more than 
fourteen years nor less than one year, and be fined in any sum 
not exceeding five thousand dollars. 


Sec. 64. Every person who shall cast, stamp, engrave, 
make or mend, or shall knowingly have in his possession any 
mould, pattern, die, puncheon, engine, press or other tool or 
instrument, adapted and designed for coining or making any 
counterfeit coin in the similitude of any gold or silver coin, cur- 
rent by law or usage in this Territory, with intent to use the 
same, or cause or permit the same to be used or employed in 
coining or making any such false or counterfeit coin-as aforesaid, 
shall, on conviction thereof, be imprisoned in the penitentiary 
not more than ten years, nor less than one year, and be fined in 
any sum not exceeding five thousand dollars; and all such tools 
and instruments, intended for such purposes aforesaid, shall be 
destroyed. 

Sec. 65. In any case where the intent to defraud is neces- 
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sary to constitute the offense of forgery, or any other offense that 
may be prosecuted, it shall be sufficient to allege in the indict- 
ment, an intent to defraud, without naming therein the particu- 
lar person or body corporate intended to be defrauded; and on 
the trial of such indictment it shall be deemed sufficient, and 
shall not be deemed a variance, if there appear to be an intent 
to defraud the United States, or any State, Territory, county, 
city, town or village, or any body corporate, or any public officer 
in his official capacity, or any co-partnership or member thereof, 
or any particular person, and persons of skill shall be competent 
witnesses to prove a forgery. 


Sec. 66. Every person who shall violently take or keep 
possession of any house, or close, with menaces, force and arms, 
and without the authority of law, shall be deemed guilty of 
forcible entry or forcible detainer, as the case may be, and upon 
conviction thereof, shall be fined in any sum not exceeding one 
thousand dollars. 


Sec. 67. Every person who shall maliciously or mischiev- 
ously injure or destroy, or cause to. be injured or destroyed, any 
property of another, or any public property, shall be deemed 
guilty of a malicious trespass, and on conviction thereof, be fined 
not exceeding three fold the value of the damage done, to which 
may be added imprisonment in the county jail not exceeding one 
year. 

Sec. 68. Every person who shall willfully or maliciously 
remove any monuments of stone, wood or other durable material, 
lawfully erected for the purpose of designating the corner or any 
other point in the boundary of any lot or tract of land, or any 
post or stake lawfully fixed or driven in the ground for the pur- 
pose of designating a point in the boundary of any lot or tract of 
land, or alter the marks upon any tree, post, or other monument 
lawfully made for the purpose of designating any point, course or 
line in the boundary of any lot or tract of land, or shall cut 
down or remove any tree upon which any such marks shail be 
made for such purpose, with the intent to destroy such marks 
shall, upon conviction thereof, be imprisoned in the county jail 


. 
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not more than one year, and be fined in any sum not exceeding 
one thousand dollars, or fined only. 


Sec. 69. Every person who shall willfully and maliciously 
cut, break, injure or destroy any bridge, mill-dam, canal, flume, 
aqueduct, reservoir, or other structure erected to create hydraulic 
power, or to conduct water for mining or agricultural purposes, 
or any embankment necessary to the same, or either of them, or 
shall willfully or maliciously make or cause to be made, any ap- 
erture in the dam, canal, flume, aqueduct, reservoir, embankment 
or structure, with intent to injure or destroy the same, shall, on 
conviction thereof, be fined in any sum not more than one thons- 
and dollars, or be imprisoned in the penitentiary at hard labor 
not more than two vears, or both such fine and imprisonment. 


Sec. 70. Any person who shall counterfeit any kind or 
species of gold dust, gold bullion or bars, lumps, pieces or nug- 
gets of gold, or any description whatsoever of uncoined gold, 
currently passing in this Territory, or shall alter or put off any 
kind of uncoined gold mentioned in this section, for the purpose 
of defrauding any person or persons, body politic or corporate, or 
shall make any instrument for counterfeiting any kind of uncoined 
gold as aforesaid, knowing the purpose for which such instru- 
ment was made, or shall knowingly have in his possession, and 
secretly keep any instrument for the purpose of counterfeiting 
any kind of uncoined gold as aforesaid ; every such person so 
offending, or any person or persons aiding or abetting in or about 
said offense or offenses, shall be deemed guilty of counterfeiting, 
and upon conviction thereof, shall be punished by imprisonment 
in the penitentiary for a term not less than one year, nor more 
than fourteen years. l 

Sec. 71. Every persou who shall wilfully and maliciously 
set on fire, or cause to be set on fire any timber lands, woods, 
prairie, grass, pasturage or other grounds, other than his own, or 
shall intentionally or by gross neglect permit the fire to pass his 
own premises or grounds, to the injury of any other person or 
persons, shall, on conviction thereof, for every such offense, be 
fined in any sum not exceeding dive hundred dollars. 
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Sec. 72. Any person or persons who shall purposely and 
maliciously break down, destroy or injure any fence. gate, sign- 
hoard, mile-post. car or other useful structure upon the line of 
any railroad shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be fined in any sum not exceeding two 
hundred dollars, or be imprisoned in the county jail not exceed- 
ingone year, or by both fine and imprisonment, and any person, 
or persons who shall paint, print or mark any fence, bnilding, 
bridge or other structure with an advertisement, without first 
obtaining the consent of the agent or owner of such structure, 
shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be fined in any sum not exceeding fifty dollars. 


CHAPTER TV. 
OF OFFENSES AGAINST PUBLIC PEACE. 


Sec. 73. If three or more persons shall do an act in a vio- 
lent and tumultuous manner, they shall be deemed guilty of riot, 
and upon conviction thereof shall be imprisoned in the county 
jail not exceeding one year, and be fined in any sum not exceed- 
ing five hundred dollars, or be fincd only. 


Src. 74. If three or more persons shall be unlawfully, 
riotously or fumultuously assembled, any justice of the peace, 
sheriff, deputy sheriff, constable, or marshal of a city, or mayor 
or alderman thereof, shall go among the persons so assembled, or 
as near to them as possible, and shall command them in the name 
of the Territory of Washington, immediately to disperse. If 
the persons so assembled do not immediately disperse, it shall be 
lawful for every such officer to command sufficient aid, and to 
seize, arrest and secure in custody all such persons; and if nec- 
essary, an armed force may be called out, agd shall obey the orders 

of any two of the magistrates or officers mentioned in this sec- 
tion, and if any such persons shall be killed or wounded by rea- 


` 
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son of their resisting the persons endeavoring to disperse or seize 
them, the magistrate or officers shall be held guiltless. 


Sec. 75. All persons who shall have been commanded 
peaceably to disperse, shall refuse so to disperse, or shall willfully 
obstruct or hinder such officer, who shall declare himself as such, 
from commanding them to disperse, shall, on conviction, be 
imprisoned in the county jail not more than one year, and be 
fined in any sum not exceeding two hundied dollars, or fined only. 


Sec. 76. Every person who shall disturb any religious soci- 
ety, or any member thereof, when met or meeting together for 
public worship, or shall sell or give away any spirituous liquor 
at any booth, wagon, shed or open place, or any boat, canoe or 
other water-craft, or in any building temporarily erected for the 
purpose of selling therein such liquors, within one mile of any 
collection of a portion of the citizens of this Territory, convened 
for the purpose of worship, or shall disturb any collection of 
people for any lawful purpose, such person shall, on conviction 
thereof, be imprisoned in the county jail not exceeding one 
month, and be fined in any sum not exceeding two hundred dol- 
lars, or fined only. 


Sec. 77. If two or more persons by agreement fight in any 
public place, the person so offending shall be deemed guilty of 
an affray, and upon conviction thereof shall be imprisoned in the 
county jail not more than six months, and be fined in any sum 
not exceeding three hundred dollars, or be fined only. 


CHAPTER V. 


OF OFFENSES AGAINST PUBLIC JUSTICE, AND BY AND AGAINST 
PUBLIC OFFICERS. 


Sec. 78. If any person authorized by any law of this Ter- 
ritory to take an oath or affirmation, or of whom an oath or 
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affirmation shall be required by such law, shall willfully swear or 
affirm falsely in regard to any matter or thing concerning which 
such oath or affirmation is authorized or required, such person 
shall be deemed guilty of perjury, and if any person shall pro- 
cure another to commit the crimé of perjury, such person shall 
be deemed guilty of subornation of perjury. 


Sec. 79. Every person who shall willfully, corruptly and 
falsely, before any officer authorized to administer oaths, under 
oath or affirmation, voluntarily make any false certificate, affi- 
davit or statement of any nature, for any corrupt purpose, shall 
be deemed guilty of perjury. 

Sec. 80. Every person convicted of the crime of perjury, 
committed on the trial of, or proceedings in a criminal action for 
a crime punishable with death or imprisonment for life, shall be 
punished by imprisonment in the penitentiary not less than five 
nor more than twenty years. Every person convicted of the 
crime of perjury, committed in any proceeding in a court of jus- 
tice, other than such criminal action, shall be punished by 
imprisonment in the penitentiary, not less than three nor more 
than ten years, and every person convicted of the crime of perjury, 
committed otherwise than ina proceeding before a court of justice, 
or convicted of the crime of subornation of perjury, however 
committed, shall be punished by imprisonment in the penitenti- 
ary, not less than two nor more than five years. 

Sec. 81. If any person shall endeavor to procure or incite 
another to commit the crime of perjury, though no perjury be 
committed, such person, upon conviction thereof, shall be pun- 
ished by imprisonment in the penitentiary, not less than one nor 
more than three years. ; 


Sec. 82. If any judge, justice of the peace, juror, com- 
missioner, auditor, referee, arbitrator, or person summoned as a 
juror, shall accept, receive or agree for in any way, any bribe, 
present or reward to him offered, for the purpose of obtaining or 
influencing his opinion, judgment, verdict, sentence, report or 
award, in any matter or cause depending or to be tried before 
him alone, or before him with others, he shall, on conviction 
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thereof, be imprisoned in the penitentiary not more than seven 
years nor less than one year, or be imprisoned in the county jail 
not more than one year, nor less than one inonth, and be fined in 
any sum not exceeding one thonsand dollars. 

Sec. 83. If any executive, judicial, or ministerial officer, or 
member of the Legislative Asseinbly, shall accept or receive in any 
way, any bribe, present or reward to him offered, for the purpose 
of inducing or influencing such officer to appoint any person to 
office, to give any vote or to execute any of the powers in him 
vested, or perform any duty of him required, with partiality or 
favur, or otherwise than is required by law, or in consideration 
that such officer hath appointed any person to any office, or 
voted or exercised any power in him vested, or performed any 
duty of him required with partiality or favor, or otherwise, con- 
trary to law, he shall, on conviction thereof, be imprisoned in the 
penitentiary not more than ten years nor less than one year, or 
in the county jail mot more than one year nor less than three 
months, and be fined in any sum not exceeding five thousané 
dollars. 

Src. 84. Every person who shall bribe, or offer or attempt: 
to bribe any of the officers mentioned in the two preceding sec- 
tions, shall, on conviction thereof, be imprisoned in the county 
jail any length of time not exceeding one year, and: be fined in 
any sum not exceeding two thousand dollars, or fined only. 

Src. 85. Every person who shall convey into any peniten- 
tiary, jail or house of correction, or house of reformation, any 
disguise, or any instrument, tool, weapon or other thing adapted 
to, or uscful in aiding any prisoner there lawfully committed or 
detained, to make escape, or shall by any means whatever aid or 
assist any such prisoner in his endeavor to escape therefrom. 
whether such escape be attempted or effected or not; and every 
person who shall aid or assist any prisoner in escaping, or 
in attempting to escape from any officer or person who shall have 
the lawful custody of such prisoner, or who shall forcibly rescue 
` any prisoner from lawful custody of such persons, shall, on con- 
viction thereof, be imprisoned in the penitentiary not more than 
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four years nor less than one year, or imprisoned in the county 
jail any length of time not exceeding one year, and be fined in 
any sum not exceeding five hundred dollars. 


Sec. 86. If any jailor or other officer shall voluntarily 
suffer any prisoner in his custody, charged with or convicted of 
any criminal offense, to escape, he shall suffer, unless the prisoner so 
escaping be charged with or convicted of any capital offense, the 
like punishment and penalties as the prisoner so suffered to 
escape was sentenced to, or would be liable to suffer upon con- 
viction for the crime or offense wherewith he stood charged; and 
if the prisoner was charged with or convicted of a capital offense, 
he shall be imprisoned in the penitentiary not more than twenty 
years nor less than five years. 


Sec. 87. If any jailor or other officer shall, through neg- 
ligence, suffer any prisoner in his custody, upon conviction or 
upon any criminal charge, toescape, or shall willfully refuse to 
receive into his custody any prisoner lawfully committed thereto, 
on any criminal charge or conviction, or on any lawful process 
whatever, he shall, on conviction thereof, be imprisoned in the 
county jail not more than two years, and be fined not more than 
five hundred nor less than one hundred dollars, or fined only. 


Sec. 88. Every person who shall obstruct the execution of 
any legal process, or who, on being required by any marshal, 
sheriff, or their deputies, or by any coroner, constable, or any 
conservator of the peace, to assist him in the execution of his 
office, or in the service of any process, shall fail to obey, without 
a valid cause for not obeying, shall, on conviction thereof, be 
‘ined in any sum not exceeding one thousand dollars. 


Sec. 89. If any officer authorized to serve process, shall 
willfully and corruptly refuse to execute any lawful process to 
him directed, and requiring him to apprehend or confine any 
person charged with or convicted of any cffense, or shall willfully 
and corruptiy omit cr delay to execute such process, whereby 
such person suall eseape and goat large, he shail, on conviction 
thereof, be imprisoned in the county jail not more than one year, 
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or be fined not exceeding three hundred, nor less than fifty 
dollars. 


Sec. 90. If any sheriff, jailor or other officer shall be guilty 
of willful inhumanity or oppression to any prisoner under his 
gare or custody, he shall, on conviction thereof, be imprisoned in 
the county jail not more than one year nor less than one day, 
and be fined in any sum not exceeding one thousand dollars. 


Sec. 91. If any officer shall willfully fail to perform any 
duty within the time and in the manner prescribed by law, or 
shall do any act which he shall be specially prohibited from doing 
by law, he shall,“on conviction thereof, be fined in any sum not 
exceeding one thousand dollars, to which may be added impris- 
onment in the county jail for any length of time not exceeding 


six months. 


Sec. 92. If any officer or person required by law to col- 
lect, disburse, receive or keep any public money, shall willfully 
neglect or refuse to pay over such money at the time prescribed 
by law, or shall willfully refuse to pay any warrant lawfully 
drawn, or shall pay over a less valuable kind of money than that 
collected or received by him, or scrip, or county or territorial 
orders in lieu of money so collected or received by him in any 
sum whatever, he shall, on conviction thereof, be imprisoned in 
the county jail not exceeding one year nor less than one month, 
or be fined in any sum not exceeding five thousand dollars, or 
both. 


Sec. 93. If any auditor shall knowingly issue any war- 
rant not authorized by law, he shall, on conviction thereof, be 
imprisoned in the county jail not exceeding one year, and be 
fined in any sum not exceeding one thousand dollars, or be fined 
only. 

Src. 94. Every person who shall officiate in any place of 
authority, without being legally authorized, shall be deemed 
guilty of usurpation, and upon conviction thereof, be fined in 
any sum not exceeding one thousand dollars. 


‘Src. 95. If any person elected or appointed to an office, or 
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his deputy, shall perform any of the duties of such office, without 
having taken an oath as prescribed by law, or before having 
given and filed the bond required of him, and in the manner 
prescribed by law. he shall, upon conviction thereot, be fined in 
any sum not exceeding one thousand dollars. s 


Sec. 96. If any officer, whose fees are stated by law, shall 
corruptly exact or extort any greater fees for any services than by 
law are stated and allowed, or shall levy, demand, receive, or take 
under color of his office, any bond, bill or note, or other assu- 
rance or promise whatever, securing the payment of a greater sum 
of money for any service that he is by law authorized to demand 
or receive, he shall, on conviction thereof, be imprisoned in the 
county jail not exceeding one year, and be fined in any sum not 
exceeding one thousand dollars. 


CHAPTER VI. 
OF OFFENSES AGAINST PUBLIC POLICY. 


Sec. 97. Every person who shall erect, or ‘continue and 
maintain any public nuisance, to the injury of any part of the 
citizens of this Territory, shall, upon conviction thereof, be fined 
in any sum not exceeding one thousand dollars. 

Sec. 98. If any person shall maliciously, without probable 
cause, attempt to cause an indictment to be found, or other pro- 
secution for any crime or misdemeanor, to be commenced against 
any person, or if two or more persons shall conspire together for 
that purpose, the person so sought to be indicted or otherwise 
prosecuted being innocent, such person or persons so offending 
shall, on conviction thereof, be imprisoned in the county jail not 
exceeding six months, and be fined in any sum not exceeding one 
thousand dollars. ` 
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Sec. 99. Every person who shall, by himself or agent, 
transact any business, or do any act, without a license therefor, 
where such license is required by any law in this Territory, shall 
on conviction thereof, be fined in any sum not exceeding five 
hundred dollars, and in all such cases where the principal is pros- 
ecuted, his agent may be compelled to testify ; and when the 
agent is prosecuted, the principal may be compelled to testify. 


Sec. 100. Every person who shall excite quarrels or law- 
suits among the citizens of this Territory, shall be deemed a 
common barrator, and upon conviction thereof, shall be impris- 
oned in the county jail any length of time not exceeding six 
months, and be fined in any sum not exceeding five hundred dol- 
lars, or fined only. 

Sec. 101. Ifany person shall fraudulently cause, or attempt 
to cause any elector, at any election pursuant to law in this Ter- 
ritory, to vote for a person different from the one he intended to 
vote for, such person so offending shall be fined not more than 
one hundred, nor less than ten dollars. 


Szo. 102. If any elector shall vote or attempt to vote 
more than once at any election, or shall knowingly hand in two 
or more tickets together, or having voted in one township, pre- 
cinct or county, shall afterwards, on the same day vote or 
attempt to vote in another township, precinct or county, such 
person shall be fined in any sum not exceeding fifty dollars, and 
be incapable of voting at any election, or holding any office for 
two years thereafter. 

Sec. 103. If any inspector, judge, or clerk of an election 
shall attempt to induce, by persuasion, menace, or reward, or 
promise thereof, any elector to vote for any person, such person, 
so offending shall be fined in any sum not exceeding one hun- 
dred dollars. 

Src. 104, If any person knowing that he does not possess 
- the legal qualifications of a voter, at any election authorized by 
law to be held in this territory for any office whatever, shall vote 
at such election, such person so offending, skall be fined not more 
than one hundred nor less than five dollars. 
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Sec. 105. If any judge, inspector, clerk or any other officer 
of an election, shall open or mark by folding or otherwise, any 
ticket presented by such elector at such an election, or attempt 
to find out the names thereon, or suffer the same to be done by 
any other person, before such ticket is deposited in the ballot 
box, such person, so offending, shall be fined in any sum not 
exceeding one hundred dollars. 


Sec. 106. If any person shall use any threats, menaces, 
force, or any corrupt means, at or previous to any election, held 
pursuant to the laws of this Territory, towards any elector, to 
hinder or deter such elector from voting at such election, or 
shall directly or indirectly offer any bribe or reward of any kind, 
to induce any elector to vote contrary to his inclination, or shall 
on the day of election give any public treat, or authorize any 
person to do so, to obtain votes for any person, such person so 
offending, shall be fined in any sum not exceeding five hundred 
dollars. i 

Sec. 107. If any person shall induce, or attempt to induce, 
any Indian to vote or offer his vote at any such election, such 
person so offending, upon conviction thereof, shall be fined in 
any sum not exceeding five hundred dollars, to which may be 
added imprisonment in the county jail not to exceed three months, 
Provided, That this section shall not be so construed, as to 
include Indians, who are citizens and entitled to vote under the 
amendments to the constitution of the United States and the 
laws of Congress. 

Sec. 108. Ifany inspector or judge of any such election shall 
knowingly permit any elector to cast a second vote at any such 
election, or shal! knowingly permit any person not a qualified 
elector to vote at any such election, such inspector or judge 
of election, upon conviction thereof, shall be imprisoned in 
the county jail not more than thirty nor less than ten days, 
be fined in any sum not exceeding five hundred dollars, and be 
incapable of holding any office in this Territory for five years 
thereafter. 

Sec. 109. Every person who shall sell any lottery tickets, 
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or share in any lottery, for the division of property to be deter- 
mined by chance, or shall make or draw any lottery or scheme 
for a division of property, not authorized by law, on conviction 
thereof, shall be fined in any sum not exceeding five hundred 
dollars. 

Sec. 110. Every person who shall deal at the game of 
cards called faro or monte, or other banking games, or shall set 
up, keep or exhibit an E-O or roulette table, or shuffle board, or 
any gaming table whatever, for the purpose of gaming, or shal] 
have in his possession, to be used for such purposes, any gaming 
device whatever, shall, on conviction thereof, be fined in any 
sum not exceeding twenty-five dollars. 


Sec. 111. Every person who shall let or rent any room or 
building for a gaming house or house of ill-fame, or for rent or 
hire shall permit any game to be dealt upon his premises prohib- 
ited by the preceding section, shall be deemed guilty of a mis- 
demeanor, and upon’ conviction thereof shall be fined in any 


sum not exceeding one hundred dollars. 


Sec. 112. If the taker up of estray property shall convert 
the same to his own use, before the title thereto shall vest in him 
according to law, or if he shall knowingly and wilfully violate 
any of the provisions of the law regulating the taking up of 
estrays, such person, so offending, shall be fined in any sum not 
exceeding five hundred dollars, and not less than double the value 
of such estray property. 

Src. 113. Every person who shall in any manner obstruct 
any public highway, turnpike, plank road, or bridge, or injure 
any material used in the construction of such road or bridge, 
shall, on conviction thereof, be fined in any sum not exceeding 
five hundred dollars. 

Suc. 114. Every master, mate, or other officer, or other 
person belonging to, or in charge of any vessel, who shall dis- 
charge, or cause to be discharged, the ballast of such vessel into 
the navigable portions or channels of any of the inlets, bays, 
harbors, or rivers within, or bordering on this Territory, where 
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the water is less than ten fathoms deep, shall on conviction there- 
of, be fined in any sum not exceeding one thousand dollars : Pro- 
vided, That nothing in this act shall be so construed as to pre- 
vent any such person from discharging ballast from such vessel 
on the beach at or above half tide in all waters where the tide 
ebbs and flows ; and that no ballast shall be discharged on any 
of the flats included within the boundary of any town site or 
extension thereof. 

Sec. 115. Every person who shall in any manner obstruct 
the navigable portion or channel of any bay, harbor, or river, or 
stream, within or bordering upon this Territory, navigable and 
generally used for the navigation of vessels, boats, or other water 
crafts, or for the floating down of logs, shall, on conviction 
thereof, be fined in any sum not exceeding five hundred dollars: 
Provided, That the placing of any mill dam or boom across a 
stream, used for floating saw logs, shall not be construed to be 
an obstruction to the navigation of such stream, if the same 
shall be so constructed as to allow the passage of boats or logs 
without unreasonable delay. 

Sec. 116. If any auditor, treasurer, sheriff, assessor, or 
county commissioner shall purchase, exchange, or recsivs in pay- 
ment, during his term ef office, any Territorizi or county order, 
or demand, for less than the amount of such order or detaand, 
he shall, on conviction thereof, be fined in any sum not exceed- 
ing one thousand dollars. 


Sec. 117. If any supervisor of roads fail to keep the high- 
ways and bridges in his road district in as good repair g3 the 
available labor or other means of such district will enable him 
to do, or fail to discharge any other duty required of him by 
law, he shall, on conviction thereof, be fined in any sum not 
exceeding two hundred dollars, and upon prosecution for neglect- 
ing to keep a highway in good repair, it shall be sufficient to 
prove that such highway is commonly reputed as such. 

Src. 118. If eny clerk of a district court, or any other 
person, shall be guilty of any fraud, either by practicing on a 
jury box previously to a draft, or in changing a juror, or any 


o 
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way in drawing of jurors, he shall, upon conviction thereof, be 
fined in any sum not exceeding five hundred dollars. 


Sec. 119. If any ferryman, ferry owner, ferry keeper, or 
keeper of a toll bridge or toll gate, himself, or by any person in 
his employment, shall demand or receive any greater fees on 
account of ferriage or toll, than is or may be fixed by law, or by 
the proper board doing county business, as the rates of ferriage 
or toll to be received by such person, upon conviction thereof, he 
shall be fined in any sum not exceeding one hundred dollars, or 
be imprisoned in the county jail not exceeding one month. 


Sec. 120. Any person authorized by the laws of this Ter- 
ritory to join parties in marriage, who shall knowingly join in 
marriage any parties contrary to the provisions of the law regu- 
lating marriages, shall, on conviction thereof, be fined in any sum 
not exeeeding one thousand dollars. 

Sec. 121. Any person having joined parties in marriage 
who shall fail to return a certificate thereof, within the time pre- 
scribed by law, shall be fined in any sum not exceeding three 
hundred dollars. 

Szc. 122. Every person who shall undertake to join par- 
ties in marriage, knowing that he is not authorized so to do. 
shall, upon conviction thereof, be imprisoned in the county jail 
not more than three months, or fined in any sum not exceeding 
five hundred dollars. 

Sec. 123. If any person having knowledge of the commis- 
sicn of any crime, shall take any money, gratuity, reward, or 
any engagemert therefor, upon an agreement or understanding 
express or implied to ccmpound or conceal such cr'rce, or uot to 
prosecute therefor, he shall,«on conviction therecf, be imprisoned 
in the county jail for any length of time not exceeding one year. 
or be fined in any sum not exceeding one thousand collars. 

Src. 124. Any person who shall willfully or malicious!y 
ent, carve, ofb-rwis: deface or infure any guile-bosri, brids. 
building, coltvan, monument or structure, grouncs oe tress, 
belonging to the puwhlic or any incorporated, charitabie, re: ios. 
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or scientific institution shall, on conviction thereof, be fined in 
any sum not less than ten dollars, which shall be recoverable in 
any court having competent jurisdiction thereof. 


CHAPTER VII. 


OF OFFENSES AGAINST MORALITY AND DECENCY. 


Seo. 125. Every person who, under promise of marriage, 
shall have illicit carnal intercourse with any female of good 
repute for chastity, under the age of twenty-one years, shall be 
deemed guilty of seduction, and upon conviction thereof, shall 
be imprisoned in the penitentiary for not more than ten years 
nor less than one year, or be imprisoned in the county jail not 
exceeding one year, and be fined in any sum not exceeding five 
hundred dollars, but no conviction shall be had under the provi- 
sions of this section on the testimony of the female seduced, 
unsupported by other evidence: Provided, That the subsequent 
intermarriage of the parties may be pleaded in bar of a con- 
viction. 

Sec. 126. Every person who shall live in open and noto- 
rious adultery or fornication, shall, upon conviction thereof, be 
imprisoned in the county jail not exceeding three months, or be 
fined in any sum not exceeding five hundred dollars, or fined 
only. 

Sec. 127. All persons being within the degrees of consan- 
guinity in which marriages are prohibited, or declared by law to 
be incestuous and void, who, knowing such consangunity, shall 
intermarry with each other, shall be deemed guilty of incest, and 
upon conviction thereof, shall be imprisoned in the penitentiary 
not more than two years, or imprisoned in the county jail not 
~ more than one year, and fined in any sum not exceeding five hun- 


dred dollars. 
1 
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Sec. 128, If any person who knowingly has a former hus- 
band or wife living, shall marry another, he or she shall he deemed 
guilty of the crime of polygamy, and shall, upon conviction 
thereof, be imprisoued in the penitentiary not more than four 
Years nor less than one year, and be fined in any sum not exceed- 
ing five hundred dollars : Provided, That the provisions of this 
section shall not extend to any person whose husband or wift 
shall have been continuonsly absent from the other, without hav- 
ing been heard from for the space of five years before such mar- 
riage, or to any person who shall have been divorced. 


Sec. 129. Every person who shall be guilty of notorious 
lewdness or other public indecency, upon conviction thereof shall 
be imprisoned in the county jail not exceeding six months, and 
be fined in any sum not exceeding five hundred dollars, or fined 
only. 


Sec. 130. Every person who shall print, publish, sell, or 
distribute any book, or any pamphlet, ballad, printed paper or 
other thing, containing obscene language or obscene prints, pic- 
tures, figures or descriptions, or shall introduce into any family. 
school, or other place of education, or shall buy, procure, receive 
or have in his posssession any such book, pamphlet, ballad, printed 
paper or other thing, either for the purpose of loan, sale, exhibi- 
tion or circulation, or with the intent to introduce the same into 
any family, school or place of education, or shall expose the 
same to public view. shall, on conviction thereof, be imprisoned 
in the county jail not more than six months, or be fined in any 
sum not exceeding five hundred dollars. 


Sec. 131. If any person not being lawfully authorized, 
shall willfully dig up, disinter, remove or convey away any human 
body, or the remains thereof, or shall knowingly aid in such dis- 
interment, removal or conveying away, every such offender, and 
every person accessory thereto, either before or after the fact, 
shall, upon conviction thereof, be imprisoned in the county jail 
not exceeding one year, and be fined not exceeding one thousand 
dollars, or fined only. 
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Sec. 132. Every person who shall willfully disfigure, 
injure or remove any tombstone, monument, fence, tree or shrub- 
bery around or within any cemetery, or shall use such cemetery 
for any other purpose than a burying ground, he shall, upom* 
conviction thereof, be imprisoned in the county jail not exceed- 
ing six months, and be fined in any sum not exceeding five 
hundred dollars, or shall be fined only. 


Sec. 133. Every person who shall cruelly use, beat, tor- 
ment, overload or overdrive any horse, ox, mule or other animal, 
whether belonging to himself or to another, shall, upon con- 
viction, be fined in any sum not exceeding three hundred 
dollars, 


CHAPTER VIII. 
OF OFFENSES AGAINST PUBLIC HEALTH. 


Sec. 134. Every person who shall knowingly sell any kind 
of diseased, corrupted or unwholsome provisions, whether for 
meat or drink, without making the same fully known to the 
buyer, shall, on conviction thereof, be imprisoned in the county 
jail not more than’ one year, and be fined not exceeding one 
thousand dollars, or fined only. 


Sec. 135. Every apothecary, druggist or other person, who 
shall sell and deliver any arsenic, corrosive sublimate, prussic 
acid, strychnine or other active poison, without having the word 
“poison,” and the true name thereof in English written or 
printed upon a label attached to the vial, box or parcel contain- 
ing the same, shall, on conviction thereof, be imprisoned in the 
county jail not more than six months, and be fined in any sum 
not exceeding one hundred dollars, or fined only. 


Sec. 136. If any physician or other person, while in a 
state of intoxication, shall prescribe any poison, drug or other 
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medicine to another person, to his injury, he shall, ou conviction 
thereof, be imprisoned in the connty jail for any length of time 
not exceeding one year, and fined not exceeding five hundred 
doliars, or fined only. 


Sec: 137. Every person who shall sell or give to a minor, 
or person under the age of eightcen years, intoxicating or 
spirituous liquor, without the written permission of the parent 
or guardian of such minor, shall be deemed guilty of a mis- 
demeanor, and on conviction thereof, shall be fined in any sum 
not exceeding one thousand dollars, and shall be imprisoned in 
the county jail for any time not exceeding six months; and in 
case such person has a license to sell liquor such license shall be 
revoked. 

Sec. 138. If any person shall allow any minor to play at 
cards in his house, without the written permission of the parent 
or guardian, he shall be liable to the same penalties as for fur- 
nishing to such minor spirituous liquors, as mentioned in the 
foregoing section. 


Sec. 139. Any tavern keeper, grocery keeper, brewer, dis- 
tillers, or person or persons, Indian or Indians, who shall sell, 
barter, give or in any manner dispose of any wines, spirituous 
liquors, ale, beer, porter, cider or any other intoxicating bever- 
age, to any Indian or Indians, or Kanakas within this Territory, 
every such person so offending shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof by any court having com- 
petent jurisdiction to try the same, shall forfeit and pay to the 
use of the county in which the offense may have been committed, 
a fine of not less than twenty-five dollars, and not more than 
one hundred dollars for each and every offense, and in all pros- 
ecutions under this section, Indians shall be competent as wit- 
nesses, 
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CHAPTER IX. 
OF PRINCIPALS AND ACCESSORIES. 


Src. 140. No distinction shall exist between an accessory 
before the fact and a principal, or between principals in the first 
and second degree, and all persons concerned in the commission 
of an offense, whether they directly counsel the act constituting 
the offense, or counsel, aid and abet in its commission, though 
not present, shall hereafter be indicted, tried and punished as 
principals. 

Sec. 141. Every person not standing in‘ the relation of 
husband or wife, parent or grand parent, child or grand child, 
brother or sister, by consanguinity or affinity to the offender, 
who, after the commission of any felony, shall harbor, conceal, 
or maintain, or assist any principal, felon or accessory before the 
fact, or shall give the offender any other aid, knowing that he 
had committed a felony, or had been accessory thereto before the 
fact, with intent that he shall avoid or escape trom detection, 
arrest, trial or punishment, shall be deemed accessory after the 
fact, and shall, on conviction thereof, be imprisoned in the county 
jail not more than one year, or be fined inany sum not exceed- 
ing five hundred dollars. 


Sec. 142. Every person who shall become an accessory 
after the fact to any felony, may be indicted, convicted and 
punished, whether the principal felon shall or shall not have 
been convicted previously, or shall, or shall not be amenable to 
justice by any court having jurisdiction to try the principal felon, 
and either in the county where such person shall become an 
accessory or in the county where such principal felony shall have 
been committed. 
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CHAPTER X. 


OF FINES. 


Sec. 143. All fines imposed on any person by the pro- 
visions of this act where the same shall be collected, shall be 
paid to the county treasurer of the county where such conviction 
shall have been had, to go into the general county fund. The 
county treasurer shall give duplicate receipts theretor, one ot 
which shall be filed with the county auditor ; and all officers 
refusing or neglecting to pay over any fines within one month 
after they shall have been received, shall, upon conviction there- 
of, be fined in four fold the amount of such fines so received. 


CHAPTER XI. 
GENERAL PROVISIONS RELATIVE TO CRIMES AND PUNISHMENTS. 


Sec. 144. When a public offense has been committed 
partly in one county and partly in another, or the act or effects 
constituting or requisite to the consummation of the offense 
occur in two or more counties, the jurisdiction is in either county. 

Sec. 145. Offenses committed on the boundary line of two 
counties, or within one hundred rods of the dividing line between 
- them, may be alleged in the indictment to have been committed 
in either of them, and may be prosecuted and punished in either 


county. 

Src. 146. When property taken in one county by burglary, 
robbery, larceny or embezzlement, has been been brought into 
another county, the jurisdiction is in either county. 
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Sec. 147. If any mortal wound is given, or poison ad- 
ministered in one county, and death, by means thereof, ensue in 
another, the jurisdiction is in either. 


Sec. 148. In the prosecution of any offense committed upon, 
or in relation to, or in any way affecting any real estate, or any 
offense committed in stealing, embezzling, destroying, injuring, 
or fraudulently receiving or concealing any money, goods, or 
vther personal estate, it shall be sufficient, and shall not be 
deemed a variance, if it be proved on trial that at the time when 
such offense was committed, either the actual or constructive 
possession, or the general or special property in the whole, or 
any part of such real or personal estate, was in the person or 
community alleged in the indictment or other accusation to be 
the owner thereof. 

Src. 149. When the term “person” or other word is used 
to designate the party whose property is the subject of an offense, 
or against whom any act is done with intent to defraud or injure, 
the term may be construed to include the United States, this 
Territory, or any State or Territory, or any public or private 
corporation, as well as an individual. 

Sec. 150. Every term in this act implying one only, shall, 
when required, be construed to mean two or more, and any term 
implying two or more, shall also be coustrued to mean, when 
required, but one, except in cases where two or more are neces- 
sary to constitute the offense, and every term implying sex, shall, 
when necessary, be construed to mean both or either. 


Src. 151. No prosecution for any offense committed, shal] 
be affected by the provisions of this act, except that the pro- 
ceeding in such prosecution shall be conformed when necessary, 
to the provisions of the act regulating proceedings in criminal] 
prosecutions. 

Src. 152. So far as the jurisdiction of offenses cognizable 
by the district court, and the trial of criminals is concerned, 
each judicial district shall constitute one county; and whenever 
in this act the word “county” or “district” occur, they shall 
be construed to mean either “district” or “ county.” 
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CHAPTER XII. 
OF SEARCH WARRANTS AND PROCEEDINGS THEREON. 


Sec. 153. When complaint shall have been made on oath, 

‘ to any magistrate authorized to issue warrants in criminal cases, 

that personal property has been stolen or embezzled, or obtained 

by false tokens or pretenses, and that the complainant believes 

that it is concealed in any particular house or place, the magis- 

trate if he be satisfied that there is reasonable cause for such 
belief, shall issue a warrant for such property. 


Sec. 154. Any such magistrate, when satisfied that there 
is reasonable cause, may also upon like complaint made on 
oath, issue search warrant in the following cases, to wit: 

1. To search for and seize any counterfeit or spurious coin, 
or forged instruments, or tools, machines or materials, prepared 
or provided for making either of them. 

2. To search for and seize any gaming apparatus used or 
kept, and to be used in any unlawful gaming house, or in any 
building, apartment or place, resorted to for the purpose of 
unlawful gaming. 


Sec. 155. All such warrants shall be directed to the sheriff 
of the county, or his deputy, or to any constable of the county, 
commanding such officer to search the house or place where the 
stolen property or other things for which he is required to search 
are believed to be concealed, which place and property, or things 
to be searched for shall be designated and described in the war- 
rant, and to bring such stolen property or other things, when 
found, and the person in whose possession the same shall be 
found, before the magistrate who shall issue the warrant, or 
before some other magistrate or court having cognizance of the 
case. 
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Src. 156. When any officer in the execution of a search 
warrant, shall find any stolen or embezzled property, or shal] 
seize any other things for which a search is allowed by this 
chapter, all the property and things so seized, shall be safely 
kept by the direction of the court or magistrate, so long as shall 
be necessary for the purpose of being produced in evidence 
on any trial, and as soon as may be afterwards, all such stolen 
and embezzled property shall be restored to the owner thereof, 
and all other things seized by virtue of such warrant shall be 
destroyed under direction of the court or magistrate. 


CHAPTER XIII. 
DEMANDING FUGITIVES FROM JUSTICE. 


Sec. 157. The Governor of this Territory may, in any 
case authorized by the constitution and laws of the United 
States, appoint agents to demand of the executive authority of 
any State or Territory, any fugitive from justice, or any other 
person charged with felony or any other crime in this Territory, 
and whenever an application shall be made to the Governor for 
that purpose, the prosecuting attorney or auy other prosecuting 
officer of the Territory, when required by the Governor, shall 
forthwith investigate the ground of such application and report 
to the Goveruor all material circumstances which may come to 
his knowledge, with an abstract of the evidence and his opinion 
as to the expediency of the demand, but the Governor may. in 
any case, appoint such agents without requiring the opinion of. 
or any report from the prosecuting attorney, and the accounts of 
the agents appointed for such purpose, shall in all cases be 
audited by the Territorial anditor and paid from the Territorial 
treasury. 


Sec. 158. When a demand shall be made upon the Gov- 
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ernor of this Territory by the executive of any State or Terri- 
tory, in any case authorized by the constitution and laws of the 
United States, for the delivery over of any person charged in 
such State ur Territory with treason, felony, or any other crime, 
the prosecuting attorney or any other proscenting officer. when 
required by the Governor, shall forthwith investigate the ground 
of such demand, and report to the Governor all material facts 
which may come to his knowledge as to the situation and circum- 
stances of the person so demanded, especially as to whether he 
is held in custody or is under recognizance to answer for any offense 
against the laws of this Territory or of the United States, or by 
force of any civil process, and also whether such demand is made 
according to law, so that such person ought to be delivered up: 
and if the Governor be satisfied that such demand is couform- 
able to law and ought to be complied with, he shall issue his 
warrant under the seal of the Territory, authorizing the agents 
who make such demand, either forthwith or at such time as 
shall be designated by the warrant, to take aud transport such 
person to the line of the Territory at the expense of such 
agents, and shall also by such warrant require the civil officers 
within this Territory to afford all needful assistance in the 
execution thereof. 


Sec. 159. Whenever any person shall be found within this 
Territory charged with an offense committed in any State or Ter- 
ritory, and liable by the constitution and laws of the United 
States, to be delivered on the demand of the executive of such 
State or Territory, any court or magistrate authorized to issue 
warrants in criminal cases, may, upon complaint under oath, set- 
ting forth the offense, and such other matters as are necessary to 
bring the offense within the provisions of law, issue a warrant to 
bring the person so charged before the same or some other court 
or magistrate so authorized within the Territory, to answer such 
complaint as in other cases. 


Sec. 160. If, upon the examination of the person charged, 
it shall appear to the court or magistrate, by proof in addition 
to the oath of the complainant, that there is reasonable cause to 
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helieve that the complaint is true, and that such person may be 
lawfully demanded of the Governor, he shall, if not charged with 
a capital crime, be required to recognize with sufficient sureties, 
in a reasonable sum, to appear before such conrt or magistrate at 
a future day, allowing a reasonable time to obtain a warrant of 
the executive, and to abide the order of the court or magistrate, 
and if such person shall not so recognize, he shall be committed 
to prison and there be detained until such day, in like manner as 
if the offense charged had been committed in this Territory ; 
and if the person so recognizing shall fail to appear according to 
the conditions of his recognizance, he shall be defaulted, and the 
like proceedings shall be had as in the case of other recognizances 
entered into before snch court or magistrate ; but if such person 
be charged with a capital crime, he shall be committed to prison, 
and there be detained until the day so appointed for his appear- 
ance before the court or magistrate. 


Sec. 161. If the person so recognized or committed shall 
appear before the court or magistrate upon the day ordered, he 
shall be discharged, unless he be demanded by some persons 
authorized by the warrant of the executive to receive him, or 
unless the court or magistrate shall see cause to commit him, or 
require of him to recognize anew for his appearance at some other 
day ; and if, when ordered, he shall not so recognize, he shall be 
committed and be detained as before provided. Whenever the 
person so appearing shall be recognized, committed or discharged, 
any person authorized by the warrant of the executive may at 
all times take him into custody, and the same shall be a dis- 
charge of the recognizance, if any, and shall not be deemed an 
escape. 

Sec. 162. The complainant in such cases shall be answer- 
able for the actual costs and charges, and for the support in 
prison of any person so committed, and shall advance to the 
jailor one week’s board at the time of commitment, and so from 
week to week, so Jong as such person shall remain in jail ; and if 
he fails to do so, the jailor may forthwith discharge the person 
from his custody. 
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CHAPTER XIV. 
OF THE GRAND JURY. 


Sec. 163. Challenges to the panel shall be allowed to any 
person in custody or held to answer for an offense, when the clerk 
has not drawn from the jury box the requisite number of ballots 
to constitute a grand jury, or when the drawing was not done in 
the presence of the proper officers; and such challenges shall be 
in writing and verified by affidavit, and proved to the satisfaction 
of the court. 

Sec. 164. Challenges to individual grand jurors may be 
made by such person for reason of want of qualification to sit as 
such juror ; and when, in the opinion of the court, a state of mind 
exists in the juror, such as would render him unable to act im- 
partially and without prejudice. 


Sec. 165. If a challenge to the panel be allowed, the 
panel shall be discharged, and the court may order the sheriff to 
summon from the bystanders and the body of the county a 
sufficient number of persons to act as grand jurors at such term 
of the court. 


Sec. 166. If a challenge to an individual juror be allowed. 
he shall be discharged and the panel filled. 

Sec. 167. The following oath shall be adininistered to the 
grand jury : 

“You, as grand jurors for the body of the (district or county, 
as the case may be,) do solemnly swear (or affirm) that you will 
diligently inquire into, and true presentment make, of all such 
matters and things as shall come to your knowledge, according to 
your charge ; the counsel of the United States of America, your 
own counsel and that of your fellows, you shall keep secret ; you 
shall present no person through envy, hatred or malice; neither 
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will you leave any persun unpresented through fear, favor, affec- 
tion or reward, or the hope thereof; but tbat you will present 
things truly as they come to your knowledge, according to the 
best ot your understanding, and according to the laws of this 
Territory, so help you God.” , 


Sec. 168. A foreman of the grand jury shali be appointed 
by the court, who may remove him and appoint another at any 
time, and such foreman shall have power to administer all oaths 
and affirmations to witnesses who shall appear before such grand 
jary, and the jury may appoint one of their number as clerk to 
keep a minute of their proceedings. 


Sec. 169. The grand jury shall be charged by the court as 
to the nature of their duties, and may at any reasonable time ask 
the advice of the court as to any legal questions upon which 
they may desire information. 


Sec. 170. The prosecuting officer may attend on the grand 
jary for the purpose of examining witnesses and giving them 
such advice as they may ask. 

Sec. 171. The grand jury shall only inquire into the cases 
of parties in custody or under bail, charged with commission of 
offenses against the laws of the United States or of this Terri- 
tory, and duly returned by a committing magistrate, justice of 
the peace or United States commissioner, or upon a complaint 
sworn to before an officer authorized to administer oaths and pre- 
sented by the prosecuting attorney, or under the instructions of 
the court; and no complainant who may institute a prosecution 
shall be competent to be present at the deliberations of a grand 
jury, or vote for the finding of an indictment. Where a grand 
jury ignore a bill of indictment, they shall also find whether the 
prosecution is malicious and frivolous, and find whether the 
complaingnt or county shall pay the costs, which shall be 
returned with their proceedings into open court. 


Sec. 172. The grand jury shall especially inquire as to the 
offenses of any person confined in prison on a criminal charge; 
into the condition and mismanagement of the public prisons in 
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the county; into the willful misconduct in office of public officers, 
and shall in their discretion examine the public records of the 
county. 

Sec. 173. The grand jury are not bound to hear evidence 
for the defendant ; but it is their duty to weigh all the evidence 
submitted to them, and when they have reason to believe that 
other evidence within their reach will explain away the charge, . 
they should order such evidence to be produced, and for that 
purpose may cause process to issue for the witnesses. 


Sec. 174 No indictment shall be found unless twelve 
grand jurors vote for the finding thereof. 


Sec. 175. No grand juror shall disclose the fact that an 
indictment for a felony has been found against any person not in 
custody’ or under recognizance, until such person has been 
arrested. 


Sec. 176. No grand juror shall be allowed to state or to 
testify in any court in what manner he, or any member of the 
jury, voted on any question before them, or what opinion was 
expressed by any juror in relation to such question, or what 
question was before them ; and in charging the grand jury the 
court shall remind them of the provisions of this and the 
preceding sections. 


Sec. 177. Whenever the grand jury shall have been dis- 
missed at any term of the court for which they shall have been 
impanneled, before the final adjournment, they may be summoned 
to attend again at the same term, if necessary ; and if a full 
jury do not attend, the number may be completed from the 
bystanders. 
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CHAPTER XV. 
FINDING AND PRESENTATION OF THE INDICTMENT. 


Src. 178. An indictment cannot be found without the 
voncurrence uf at least twelve grand jurors, and when so found, 
it must be endorsed ‘a true bill,” and such endorsement signed 
by the foreman of the jury. 

Sec. 179. When an indictment is found, the names of the 
witnesses examined before the grand jury must be inserted at the 
foot of the indictment, or endorsed thereon, before it is presented 
to the court, and if the indictment be for a misdemeanor only. 
and any witness has voluntarily appeared before the grand jury 
to complain of the defendant, his name must be marked as pri- 
vate prosecutor. 


Sec. 180. An indictment, when found by the grand jury, 
must be presented by their foreman, in their presence, to the 
court, and filed with the clerk, and remain in his office as a 
public record; but if the defendant has not been held to answer 
the charge, neither the indictment or any order or process in 
relation thereto, must be inspected by any person other than the 
judge of the court or an officer thereof in the discharge of a 
duty concerning the same, until after the arrest of the defendant. 


Sec. 181. No grand juror or officer of the court must 
disclose any fact concerning such indictment while it is not subject 
to public inspection; and a violation of this section, or the fore- 
going section, is punishable as a contempt. 


Sec. 182. When a person has been held to answer a crim- 
inal charge, and the indictment in relation thereto is not found 
“a true bill,” it must be endorsed “not a true bill,” which 
endorsement must be signed by the foreman, and presented to the 
court and filed with the clerk, and remaina public record; but in 
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the case of an indictment not found “a true bill,” against a 
person not so held, the same, together with the minutes of the 
evidence in relation thereto, must be destroyed by the grand jury. 


Sec. 183. When an indictment, endorsed “ not a true bill,” 
has been presented in court and filed, the effect thereof is to dis- 
miss the charge ; and the same cannot be again submitted to or 
inquired of by the grand jury, unless the court so order. 


Sec. 184. A presentment is made to the court, by the fore- 
man, in the presence of the grand jury, and with the concur- 
rence of twelve of their number; but being a mere informal 
statement of facts, for the purpose of obtaining the advice of 
the court as to the law arising thercon, is not tu be tiled in court 
or. preserved beyond the sitting of the grand jury. 


CHAPTER XVL 
THE INDICTMENT. 


Suc. 185. All the forms of pleading in criminal actions. 
heretofore existing, are abolished; and hereafter, the forms of 
pleading, and the rules by which the sufficiency of pleadings is 
to be determined, are those prescribed herein. 


Sec. 186. The first pleading on the part of the Territory 
is the indictment. 
Src. 187. The indictment must contain : 

1. The title of the action, specifying the naime of the court 
to which the indictment is presented, and the names of the 
parties, 

2, <A statement of the acts constituting the offense, in ordi- 
nary and concise language, without repetition, and in such. 
manner as to enable a person of common understanding to know 
what is intended. 
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Sec. 188. The indictment may be substantially in the 
following form : 


“THe TERRITORY OF WASHINGTON, ) District court for the —— 
vs. Judicial district of W. T., 
A B holding terms at 


A. B. is accused by the grand jury of the —————, by 
this indictment, of the crime of ,’ (here insert the name 
of the crime, if it have one, such as treason, murder, arson, man- 
slaughter or the like, or if it be a crime having no general name, 
such as libel, assanlt and battery, and the like, insert a brief 
description of it as given by law,) “committed as follows : 

“The said A. B., on the day of , 18—, in the 
county of in the district aforesaid,” (here set forth the 
act, charged asa crime). ‘Dated at , in the district afore- 
said, the day of , A. D. 18—.” (Signed) “C. D., 
district attorney.” (Endorsed) “a true bill.” 

(Signed) “E. F., foreman of the grand jury.” 


Sec. 189. The indictment must be direct and certain, as 
it regards : 
1. The party charged. 
2. The crime charged ; and, 
3. The particular circumstances of the crime charged when 
they are necessary to constitute a complete crime. 


Sec. 190. When a defendant is indicted by a fictitious or 
erroneous name, and in any stage of the proceedings his true 
name is discovered, it may be inserted in the subsequent proceed- 
ings, referring to the fact of his being indicted by the name men- 
tioned in the indictment. 


Src. 191. The indictment must charge but one crime, and 
in one form only, except that where the crime may be committed 
by use of different means, the indictment may allege the means 
in the alternative. 

Src. 192. The precise time at which the crime was com- 
mitted need not be stated in the indictment ; but it may be 
alleged to have been committed at any time before the finding 


thereof, and within the time which an action may be commenced 
29 
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therefor, except where the time is a material ingredient in the 
crime. 


Src. 193. When the crime involves the commission of, or 
an attempt to commit a private injury, and is described with 
sufficient certainty in other respects to identify the act, an erro- 
neous allegation as to the person injured or intended to be 
injured is not material. 


Sec. 194. When a crime involves the taking of or injury 
to an animal, the indictment is sufficiently certain in that respect 
if it describe the animal by the common name of its class. 


Sec. 195. The words used in an indictment must be con- 
strued in their usual acceptation, in common language, except 
words and phrases defined by law, which are to be construed 
according to their legal meaning. 


Sec. 196. Words used in a statute to define a crime, need 
not be strictly pursued in the indictment, but other words, con- 
veying the same meaning, may be used. 


Sec. 197. The indictment is sufficient if it can be under- 
stood therefrom : 


1. That it is entitled in a court having authority to receive. 

2. That it was found by agrand jury of tne county or district 
in which the court was held. ~ 

3. That the defendant is named, or if his name cannot be 
discovered, that he is descrbed by a fictitious name, with the 
statement that his real name is to the jury unknown. 


4, That the crime was committed within the jurisdiction of 
the court, except where, as provided by law, the act, though 
done without the county in which the court is held, is triable 
therein. 

5. That the crime was committed at some time prior to the 
finding of the indictment, and within the time limited by law 
for the commencement of an action therefor. 

6. That the act or omission, charged as the crime, is clearly 
and distinctly set forth, in ordinary and concise language, with- 
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ont repetition, and in such a manner as to enable a person of 
common understanding to know what is intended. 


7. That the act or omission, charged as the crime, is stated 
with such a degree of certainty as to enable the court to pro- 
nounce judgment, upon a conviction, according to the right of 
the case. 


Src. 198. No indictment is insufficient, nor can the trial, 
judgment or other proceedings thereon be affected by reason of 
a defect or imperfection in matter of form, which does not tend 
to the prejudice of the substantial rights of the defendant upon 
the merits. 


Sec. 199. Neither presumptions of law, nor matters of 
which judicial notice is taken, need be stated in an indictment. 

Sec. 200. In pleading a judgment or other determination 
ot, or proceeding before a court or officer of special jurisdiction, 
it is not necessary to state the facts conferring jurisdiction; but 
the judgment, determination or proceeding may be stated to have 
been duly given or made. The facts conferring jurisdiction, 
however, must be established on the trial. 


Sec. 201. In pleading a private statute, or right derived 
therefrom, it is sufficient to refer to the statute, by its title and 
the day of its passage, and the court must thereupon take judi- 
cial notice thereof. 


Sec. 202. An indictment for libel need not set forth any 
extrinsic facts, for the purpose of showing the application to the 
party libeled, of the defamatory matter on which the indictment is 
founded; but it is sufficient to state generally that the same was 
published concerning him; and the fact that it was so published 
must be established on the trial. 


Sec. 203. When an instrument which is the subject of an 
indictment for forgery, has been destroyed or withheld by the 
act or procurement of the defendant, and the fact of the destruct- 
ion or withholding is alleged in the indictment, and established 
on the trial, the misdescription of the instrument is immaterial. 


228 CRIMINAL PRACTICE ACT. 


Sec. 204. In an indictment for perjury or subornation of 
perjury, it is sufficient to set forth the substance of the contro- 
versy or matter in respect to which the crime was committed, 
and in what court, or before whom, the oath alleged to be false, 
was taken, and that the court or person before whom it was taken 
had authority to administer it, with proper allegations of the 
falsity of the matter on which the perjury is assigned; but the 
indictment need not set forth the pleadings, record or proceed- 
ings with which the oath is connected, nor the commission or 
authority of the court or person before whom the perjury was 
committed. 


Src. 205. Upon an indictment against several defendants, 
any one or more may be convicted or acquitted. 


CHAPTER XVII. 
OF PROCEEDINGS BEFORE TRIAL. 


Sec. 206. When an indictment is found, the court may 
direct the clerk to issue a warrant, returnable forthwith ; if no 
order is made, the clerk must issue a warrant upon all indict- 
ments within ten days after the close of the term. 


Sec. 207. All criminal process issuing out of the district 
court shall be directed to the sheriff of the county in which it is 
to be served, and be by him executed according to law. When 
there is no sheriff of a county, or he is disqualified from any 
cause from discharging any particular duty, it shall be lawful, 
for the officer or person commanding or desiring the discharge of 
that duty to appoint some suitable person, a citizen of the county, 
to execute the same: Provided, That final process shall in no 
case be executed by any other person than the legally authorized 
officer, or in case he is disqualified, some suitable person appointed 
by the court or judge thereof out of which the process issues, whe 
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shall make such appointment in writing, and before such appoint- 
ment shall take effect, the person so appointed shall give 
surety to the party interested, for the faithful performance of his 
duties, which bonds of suretyship shall be in writing and 
approved by the court or judge making the appointment, and be 
placed on file with the papers in the case. 


Src. 208. The court at each term must order the amount 
in which persons charged by indictment are to be held to bail, 
and the clerk must indorse the amount on the warrant. If no 
order fixing the amount of bail has been made, the sheriff may 
present the warrant to the judge of the district court, and such 
judge must thereon indorse the amount of bail to be required ; 
or if there is no such judge in the county the clerk may fix the 
amount of bail. 

Sec. 209. When writs of attachment are returnable after 
the close of the term, the court must direct the amount of bail 
to be required of the defendant. 

Src. 210. The officer must inform the defendant that he 
acts under authority of a warrant, and must also show the 
warrant if required. 

Sec. 211. If after notice of the intention to arrest the 
defendant, he either flee or forcibly resist, the officer may use all 
necessary means to effect the arrest. 


Sec. 212. If a person arrested escape or be rescued, the 
person from whose custody he made his escape, or was rescued, 
may immediately pursue and retake him at any time, and within 
any place in the Territory. To retake the person escaping, or 
rescued, the person pursuing has the same power to command 
assistance as given in cases of arrest. 

Sec. 213. Recognizances in criminal proceedings may be 
taken in open court and entered on the order book. 


Sec. 214. Any officer authorized to execute a warrant in 
a criminal action, may take the recognizance and justify and 
approve the bail; he may administer an oath and examine the 
bail as to its sufficiency. 
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Sec. 215. Every recognizance taken by any peace officer 
must be certified by him forthwith to the clerk of the court to 
which the defendant is recognized. ‘The clerk must thereupon 
record the recognizance in the order book, and from the time of 
filing it has the same effect as if taken in open court. 


Sec. 216. The defendant may, in the place of giving bail, 
deposit with the clerk of the court to which he is held to answer, 
the sum of money mentioned in the order, and upon delivering 
to the sheriff the certificate of deposit, he must be discharged 
from custody. 


Sec. 217. If without sufficientexcuse the defendant neglect 
to appear for trial or judgment, or upon any other occasion when 
his presence in court may be lawfully required, according to the 
condition of his recognizance, the court must direct the default 
to be entered upon its minutes, and the recognizance of bail, or 
money deposited as bail, as the case may be, is thereupon for- 
feited. 


Src. 218. As soon as may be after the finding of an 
indictment for a capital crime, the party charged shall be served 
with a copy thereof by the sheriff or his deputy, at least twenty- 
four hours before trial, and shall, on demand upon the clerk, by 
himself or counsel, have a list of the petit jurors returned, 
delivered to him at least twenty-four hours before trial, and 
shall also have process to summon such witnesses as are neces- 
sary to his defense, at the expense of the county. 


Sec. 219. Every person indicted for an offense for which 
he may be imprisoned in the penitentiary, if he be under recog- 
nizance, or in custody to answer for such offense, he or his attor- 
ney shall be furnished with a copy of the indictment, and of all 
endorsements thereof without paying any fees therefor. 


Sec. 220. Whenever an indictment is found against any 
person for an assault and battery, or other misdemeanor, for 
which the party injured may have a remedy by civil action, 
except where the offense was committed by or upon any sheriff. 
or other officer of justice, or riotously, or with intent to commit 
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a felony, if the party injured shall appear in court where such 
indictment is pending, and acknowledge satisfaction for the inju- 
ries sustained, the court may, on payment of the costs accrued, 
order all further proceedings to be stayed and discharge the 
defendant from the indictment, which shall forever bar all rem- 
edy for such injury by civil action. 

Sec. 221. The court may, in its discretion, on motion of 
the prosecuting attorney, order a nolle prosequi to be entered in 
any case, but no prosecuting attorney shall, without leave of the 
court, in any case cause such entry to be made. 


CHAPTER XVIII. 
OF THE DOCKET. 


Sec. 222. The clerk shall,in preparing the docket of crim- 
inal cases, enumerate the indictments pending, to be tried at the 
term according to the date of their filing, and specifying opposite 
to the title of each action, whether it be for a felony or misde- 
meanor, and whether the defendant be in custody or on bail, 
and shall, in like, manner enter therein all indictments found 
during the term, and on which issues of fact are joined, all cases 
sent to the court on change of venue, and all cases sent to the 
court by a magistrate on appeal or otherwise. _ 


CHAPTER XIX. 
OF THE ARRAIGNMENT OF THE DEFENDANT, 


Sec. 223. If, on the arraignment of any person he shall 
plead guilty, if the offense charged be not murder, the court 
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shall, in their discretion, hear testimony, and determine the 
amount and kind of punishment to be inflicted; but if thedefen- 
dant plead guilty to a charge of murder, a jury shall be empan- 
neled to hear testimony, and determine the degree of murder and 
the punishment therefor. 


Src. 224. If, on the arraignment of any person who is 
indicted, he shall refuse to plead or answer, or shall not confess 
the indictment to be true, the court shall order a plea of not 
guilty to be entered, and thereupon the proceedings shall be the 
same as if he had pleaded not guilty to the indictment, and, for 
cause shown, he shall have reasonable time to answer the indict- 
ment. 


Sec. 225. If the defendant appear without counsel, he 
shall be informed by the court that itis his right to have counsel 
before being arraigned, and he shall be asked if he desire the aid 
of counsel, and if it appear that he is unable to employ counsel 
by reason of poverty, counsel shall be assigned to him by the 
court. 


Src. 226. When the defendant is arraigned, he shall be 
interrogated if the name by which he is indicted be not his true 
name; he shall then declare his true name, or be proceeded 
against by the name in the indictment. 


Sec. 227. If he allege that another name is his true name, 
it must be entered in the minutes of the court, and the subse- 
quent proceedings on the indictment may be had against him by 
that name, referring also, to the name by which he is indicted. 


Sec. 228. If the indictment be for a misdemeanor, pun- 
ishable by fine only, the defendant may appear upon arraignment 
by counsel. 
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CHAPTER XX. 
OF WITNESSES AND EVIDENCE. 


Sec. 229. Witnesses may be compelled to attend and tes- 
tify before the grand jury; and witnesses on behalf of the Ter- 
ritory, or of the defendant in a criminal prosecution, may be 
compelled to attend and testify in open court, if they have been 
subpeenaed, without their fees being first paid or tendered, unless 
otherwise provided by law; the court may recognize witnesses, 
with or without sureties, to attend and testify at the same or 
next term of the court, or at any term of a court within the Ter- 
ritory, and any person accused of any crime in this Territory by 
indictment or otherwise, may in the examination or trial of the 
cause, offer himself or herself as a witness in his or her own 
‘behalf, and shall be allowed to testify as other witnesses in such 
case, and when such accused shall so testify he or she shall be 
subject to all the rules of law relating to cross examinations of 
other witnesses: Provided, That nothing in this act shall be 
construed to compel such accused persons to offer himself’ or 
herself us a witness in such case: And provided further, That 
it shall be the duty of the court to instruct the jury, that no 
inference of guilt shall arise against the accnsed if the accused 

‘shall fail or refuse to testify as a witness in his or her own behalf. 

Sec. 230. The clerk shall, at the time of issuing a wai- 
rant for the defendant, issue a subpoena for all the witnesses 
whose names are indorsed on the indictment, and any others 
required ; but in no case shall a continuance be granted to the 
Territory on account of the absence of any witness whose name 
is not indorsed on the indictment. 

Sec. 231. Witnesses competent to testify in civil cases 


shall be competent in criminal prosecutions, but regular physi- 
30 
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cians or surgeons, clergymen or priests, shall not be protected 
from testifying as to confessions, or information received from 
any defendant, by virtue of their profession and character; and 
Indians shall be competent witnesses as hereinbefore provided, or 
in any prosecutions in which an Indian may be a defendant. 


Sec. 232. The confession of a defendant made under 
inducement, with all the circumstances, may be given in evidence 
against him, except when made under the influence of fear pro- 
duced by threats; but a confession made under inducement is 
not sufficient to warrant a conviction without corroborating 
testimony. 

Sec. 233. The rules of evidence in civil actions, so far as 
practicable, shall be applied to criminal prosecutions. 


CHAPTER XXI. 
VENUE. 


Sec. 234. The defendant may show to the court, by affida- 
vit, that he believes he cannot receive a fair trial, which must 
be supported by other satisfactory proof, owiug to the prejudice 
of the judge, or to excitement or prejudice against the defendant 
in the county, or some part thereof, and demand to be tried by 
disinterested triers. 


Src. 235. When the affidavit is fuunded on prejudice of 
the judge, the court may, in its discretion, grant a change of 
venue to some county in another district, or may continue the 
cause to the next term of the court, which may be held by any 
other district judge; it the affidavit is founded upon excitement 
or prejudice in the county or district, against the defendant, the 
court may, in its discretion, grant a change of venue to the most 
convenient county or district. The clerk must thereupon make 
a transcript of the proceedings and order of court, and, having 
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sealed up the same with the original papers, deliver them to the 
sheriff, who must without delay deposit them in the clerk’s office 
of the proper county, and make his return accordingly. 


Sec. 236. No change of venue from the district shall be 
allowed on account of the prejudice of the inhabitants of any 
particular county, but where a party or his attorney shall make 
his affidavit that the inhabitants of any particular county are so 
prejudiced or excited, or so particularly interested in the cause . 
or question, that he believes the party cannot have justice done 
by a jury of that county;.or where, in cases now pending, there 
has already been a change of venue from any particular county 
ordered on account of prejudice, then no juror for that particu- 
lar case shall be taken from that county, unless by consent of 
the party making the objection, but the case shall be tried by 
the jurors from the other counties, who may be in attendance as 
grand and petit jurors, and if, from challenges or any other 
cause, there shall not remain twelve competent jurors, then the 
case may be tried by a number less than twelve: Provided, 
That the defendant and prosecuting attorney consent to sv try 


the case. 


Sec. 237. The court may at its discretion at any time 
order a change of venue or place of trial to any county or dis- 
trict in the territory, upon the written consent or agreement of 
the prosecuting attorney arfd the defendant. 


Sec. 238. When a change of venue is ordered, if the 
offense be bailable, the court shall recognize the defendant, and, 
in all cases, the witnesses to appear at the term of the court to 
which the change of venue was granted. 
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CHAPTER XXII. 
OF TRIALS. 


Sec. 239. Issues of fact joined upon an indictment shall 
be tried by a jury of twelve persons, and the law regulating the 
drawing, retaining and selecting jurors, and trials by jury in 
civil cases, shall apply to criminal cases. 

Sec. 240. In prosecution for capital offenses, the defend- 
aut may challenge peremptorily twelve jurors ; in prosecution 
for offenses punishable by imprisonment in the penitentiary, six 
jurors ; in all other prosecutions, three jurors. When several 
defendants are on trial together, they must join in their chal- 
lenges. 

Sec. 241. The prosecuting attorney, in capital cases, may 
challenge peremptorily six jurors, in all other cases, three 
jurors. 

Sec. 242, Challenges to the panel shall only be allowed 
for a material departure from the forms prescribed by law, for 
the drawing and return of the jury, and shall be in writing, sworn 
to and proved to the satisfaction of the court. 

Src. 243. Challenges for canse shail be allowed tor such 
cause as the court may, in its discretion, deem sufficient, having 
reference to the causes of challenge prescribed in civil cases, as 
far as they may be applicable, and to the substantial rights of 
the defendant. 

Sec. 244. No person whose opinions are such as to pre- 
elude him from finding any defendant guilty of an offense pun- 
ishable with death, shall be compelled or allowed to serve as a 
juror on the trial of any indictment for such an offense. 


Sec. 245. The jury shall be sworn or affirmed to well and 
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truly try the issue between the Territory and the defendant, 
according to the evidence ; and, in capital cases, to well and 
truly try, and true deliverance make between the Territory and the 
prisoner at the bar, whom they shall have in charge, according to 
the evidence. 

Sec. 246. The defendant and prosecuting attorney, with 
the assent of the court, may submit the trial to the court. 
except in capital cases. 

Sec. 247. No person prosecuted for an offense punishable 
by death, or by confinement in the penitentiary or in the county 
jail, shall be tried unless personally present during the trial. 

Sec. 248. No person prosecuted for an offense punishable 
by a fine only, shall be tried without being personally present, 
unless some responsible person, approved by the court, undertakes 
to be bail for stay of execution and payment of the fine and costs 
that may be assessed against the defendant. Such undertaking 
must be in writing, and is as effective as if entered into after 
judgment. ` 

Src. 249. The court shall decide all questions of law which 
shall arise in the course of the trial. The same laws in relation 
to giving instructions to the jury by the court, and the argument 
of counsel and taking exceptions, as is now provided in the civil 
practice act, shall also govern in criminal cases, except as herein 
specially provided. 

Sec. 250. Juries in criminal cases shall not be allowed to 
separate, except by consent of the defendant and the prosecuting 
attorney, but shall be kept together, without meat or drink, un- 
less otherwise ordered by the court, to be furnished at the expense 
of the county. 

Sec. 251. The court may order a view by any jury impan- 
led to try a criminal case. 

Sec. 252. When two or more defendants are indicted 
jointly, any defendant requiring it shall he tried separately. 


Sec. 253. When two or more persons are included in one 
prosecution, the court may, at any time before the defendant has 
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gone into his defense, direct any defendant to be discharged, that 
he may be a witness for the Territory. A defendant may also, 
when there is not sufficient evidence to put him on his defense, 
at any time before the evidence is closed, be discharged by the 
court, for the purpose of giving testimony for a co-defendant. 
The order of discharge is a bar to another prosecution for the 
same offense. 

Src. 254. When it appears at any time before verdict or 
judgment, that a mistake has been made in charging the proper 
offense, the defendant shall not be discharged if there appear to 
be good cause to detain him in custody; but the court must rec- 
ognize him to answer to the offense shown, and if necessary, rec- 
ognize the witnesses to appear and testify. 


Sec. 255. When it appears at any time before verdict or 
judgment, that the defendant is prosecuted in a county not hav- 
ing jurisdiction, the court may order the venue of the indictment 
to be corrected, and direct that all the papers and proceedings 
be certified to the proper court of the proper county, and recog- 
nize the defendant and witnesses to appear at such court on the’ 
first day of the next term thereof, and the prosecution shall pro- 
ceed in the latter court in the same manner as if it had been 
there commenced. 

Sec. 256. Whena jury has been impaneled in either case 
contemplated in the two last preceding sections, such jury may 
be discharged without prejudice to the prosecution. 


Src. 257. When the defendant has been convicted or 
acquitted upon an indictment for an offense consisting of differ- 
ent degrees, the conviction or acquittal shall be a bar to another 
indictment for the offense charged in the former, or for any lower 
degree of that offense, or for an offense necessarily included 
therein. 


Sec. 258. Upon an indictment for an offense consisting of 
different degrees, the jury may find the defendant not guilty of 
the degree charged in the indictment, and guilty of any degrec 
inferior thereto, or of an attempt to commit the offense. 
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Sec. 259. In all other cases, the defendant may be found 
guilty of an offense, the commission of which is necessarily 
included within that with which he is charged in the indictment. 

Sec. 260. On an indictment against several, if the jury 
cannot agree upon a verdict as to all, they may render a verdict 
as to those in regard to whom they do agree, on which a judg- 
ment shall be entered accordingly. 

Sec. 261. When there is a verdict of conviction in which 
it appears to the court that the jury have mistaken the law, the 
court may explain the reason for that opinion, and direct the 
jury to re-consider their verdict ; and if, after such re-considera- 
tion they return the same verdict, it must be entered, but it shall 
be good cause for new trial; but where there is a verdict of 
acquittal, the court cannot require the jury to reconsider it. 


Sec. 262. When any person indicted for an offense shall, 
on trial, be acquitted by reason of insanity, the jury, in giving 
their verdict of not guilty, shall state that it was given for such 
cause ; and thereupon, if the discharge, or going at large of such 
insane person shall be considered by the court manifestly danger- 
ous to the peace and safety of the community, the court may 
order him to be committed to prison, or may give him into the 
care of his friends, if they shall give bonds with surety to the 
satisfaction of the court, conditioned that he shall be well and 
securely kept, otherwise he shall be discharged. 

Sec. 263. When the jury have agreed upon their verdict, 
they must be conducted into court by the officer having them in 
charge. Their names must then be called, and if all appear, 
their verdict must be rendered in open court; if all do not 
appear, the rest must be discharged without giving a verdict, 
and the cause must be tried again at the same or next term. 

Sec. 264. When the defendant is found guilty, the court, 
and not the jury, shall fix the amount of fine and the punish- 
ment to be inflicted. The verdict of the jury may be substantially 
in the following form : 


“ We, the jury, in the case of the Territory of Washington, 
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Ny 


plaintiff, against ——, defendant, find the defendant (guilty or 
not guilty, as the case may be.) (Signed,) A. B., Foreman. 


Sec. 265. When the defendant is found guilty, the court 
shall render judgment accordingly, and the defendant shall be 
liable for all costs, unless the court or jury trying the cause 
expressly find otherwise. 


CHAPTER XXIII. 
OF NEW TRIALS AND ARRESTS OF JUDGMENT. 


Sec. 266. An application for a new trial must be made 
before judgment, and may be granted for the following causes: 
1. When the jury has received any evidence, paper, docu- 
ment or book not allowed by the court, to the prejudice of the 
` substantial rights of the defendant. 

2. Misconduct of the jury. 

3. For newly discovered evidence material for the defendant, 
which he could not have discovered with reasonable diligence. 
and produced at the trial. 

` 4, Accident or surprise. 

5. Admission of illegal testimony and misdirection of the 
jury by the court, in a material matter of law, excepted to, at 
the time. 

6. When the verdict is contrary to law and evidence; but not 
more than two new trials shall be granted for these causes alone. 


Sec. 267. When the application is made for a cause men- 
tioned in the first, second, third and fourth subdivisions of the 
preceding section, the facts on which it is based shall be set out 
in an affidavit. 

Sec. 268. Judgment may be arrested on the motion of the 
defendant for the following causes: 
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l1. No legal authority in the grand jury to inquire into the 
offense charged, by reason of its not being within the jurisdiction 
of the court. - 

2. That the facts as stated in the indictment do not consti- 
tute a crime or misdemeanor. 


Sec. 269. The court may also, on its view of any of these 
defects, arrest the judgment without motion. 


Sec. 270. When judgment is arrested in any case, and 
there is reasonable ground to believe that the defendant can be 
convicted of an offense, properly charged, the court may order 
the defendant to be re-committed, or admitted to bail anew, to 
answer a new indictment. 


Sec. 271. Exceptions may be taken by the defendant, as 
in civil cases, on any matter of law by which his substantial 
rights are prejudiced. 


CHAPTER XXIV. 
OF JUDGMENTS AND EXECUTIONS. 


Sec. 272. After verdict of guilty, or finding of the court 
against the defendant, if the judgment be not arrested, or a new 
trial granted, the court must pronounce judgment. 


Src. 273. For the purpose of judgment, if the conviction 
be for an offense punishable by imprisonment, the defendant 
must be personally present ; if for a fine only, he must be per- 
sonally present, or some responsible person must undertake for 
him to secure the payment of the judgment and costs; judgment 
may then be rendered in his absence. 


Sec. 274. If in any case the defendant is not present when 
his personal attendance is necessary, the court may order the 


clerk to issue a warrant for his‘arrest, which may be served in 
31 
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any county in this Territory, as a warrant of arrest in other 
cases. 

Sec. 275. When the defendant appears for judgment, he 
must be informed by the court of the verdict of the jury, and 
asked whether he have any legal cause to show why judgment 
should not be pronounced against him. 


Sec. 276. If the defendant have been discharged on bail, 
or have deposited money instead thereof, and do not appear for 
judgment when his personal appearance is necessary, the court, 
in addition to the forfeiture of the recognizance, or of the money 
deposited, may direct the clerk to issue a bench warrant for his 
arrest. 


Sec. 277. When the defendant is adjudged to pay a fine 
and costs, the court shall order him to be committed to the cus- 
tody of the sheriff until the fine and costs are paid or secured as 
provided by law. 


Sec. 278. Upon a judgment for fine and costs, and for all 
adjudged costs, execution shall be issued against the property of 
the defendant, and returned in the same manner as in civil 
actions. 


Sec. 279. Every court before whom any person shall be 
convicted upon an indictment for an offense not punishable with 
death or imprisonment in the penitentiary may, in addition to 
the punishment prescribed by law, require such person to recog- 
nize with sufficient sureties in a reasonable sum, to keep the 
peace, or to be of good behavior, or both, for any term not 
exceeding one year, and to stand committed until he shall so 
recognize. 

Sec. 280. In case of the breach of the conditions of any 
such recognizance, the same proceedings shall be had that are 
by law prescribed in relation to recognizances to keep the peace. 


Sec. 281. Every defendant against whom a judgment has 
been rendered for fine and costs, may stay the execution for the 
fine assessed, and costs, for sixty days from the rendition of the 
judgment, by procuring one or more sufficient sureties, to enter 


CRIMINAL PRACTICE ACT. 243 


into a recognizance in open court, acknowledging themselves to 
be bail for such fine and costs. 


Sec. 282. Such sureties shall be approved by the clerk, 
and the entry of the recognizance shall be written immediately 
following the judgment, and signed by the bail, and shall have 
the same effect as a judgment, and if the fine or costs be not 
paid at the expiration of the sixty days, a joint execution shall 
issue against the defendant and the bail, and an execution 
against the body of the defendant, who shall be committed to 
jail, to be released as provided in this act, in committal for 
default to pay or secure the fine and costs. 


Src. 283. If any person ordered into custody until the fine 
and costs adjudged against him, shall not, before the final adjourn- 
ment of the court, pay or cause the payment of the same to be 
secured, the clerk of the court shall issue a warrant to the sheriff. 
commanding him to imprison such defendant in the county jail 
until such fine and costs are paid or secured, until he has been 
imprisoned in such jail one day for every three dollars of such 
fine or costs, but execution may at any time issue against the 
property of the defendant, as in other cases. 


Sec. 284. When any person shall be sentenced to be 
imprisoned in the penitentiary or county jail, the clerk of the 
court shall, as soon as may be, make out and deliver to the sheriff 
of the county, or his deputy, a transcript from the minutes of 
the court of such conviction and sentence, duly certified by such 
clerk, which shall be sufficient authority for such sheriff to 
execute the sentence, who shall execute it accordingly. 


Sec. 285. In every case where imprisonment in the peni- 
tentiary is awarded against any convict, the form of the sentence 
shall be, that he be punished by confinement at hard labor; and _ 
he may also be sentenced to solitary imprisonment for such term 
as the court shall direct, not exceeding twenty days at one time; 
and in the execution of such punishment the solitary shall precede 
the punishment by hard labor, unless the court shall otherwise 
order. 
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Src. 286. If there shall be no penitentiary within the 
Territory, or other prisons, the court may order the prisoner to 
be imprisoned in any county jail, if there be one, or any other 
place of confinement within the Territory, at the expense of the 
Territory; and if there is no county jail or county prison, the 
court may order the defendant, sentenced to the county jail, to 
be confined in the penitentiary, if there be one, or in any county 
jail, or other place of confinement in the Territory, at the 
expense of the county in which the conviction was had. 


Src. 287. When adefendant is committed to jail on failure 
to pay any fine or costs, if there be no such jail, he shall, under 
the order of the county commissioners, work out the amount of 
such fine and costs, at the rate of three dollars for every day’s 
labor, and if there be a county jail, he may elect so to do; and 
in case he shall so work out his fine and costs, no execution shall 
issue therefor. When any defendant is in the custody of the 
sheriff, by virtue of a sentence of imprisonment in the county 
jail, and there be no connty jail in the county, he shall, under 
order of the county commissioners, who shall make such order, 
cause such person to work out his unexpired term of imprison- 
ment, in such manner as they may direct. 

Sec. 288. When judgment of death is rendered, a warrant 
signed by the judge and attested by the clerk under the seal of 
the court, shall be drawn and delivered to the sheriff; it shall 
state the conviction and judgment, and appoint a day in which 
the judgment shall be executed, which shall not be less than 
thirty nor more than ninety days from the time of judgment. 
And the sheriff or officer to whom said warrant was delivered 
shall return the same within twenty days after the time fixed for 
the execution. 

Src. 289. The punishment of death prescribed by law 
must be inflicted by hanging by the neck. 

Sec. 290. Thesheriff shall return and file with the clerk 
the warrant, with a statement of his doings thereon, and the 
clerk shall subjoin a brief abstract of such statement to the 
record of conviction and sentence. 
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Sec. 291. Whenever the time appointed for the execution 
of a prisoner shall have passed, from any cause, the court by 
whom the time was fixed, or the judge or judges thereof, shall 
cause the prisoner to be brought immediately before the said 
court, judge or judges, and proceed to appoint a day for the 
carrying into effect of the sentence of death. 

Sec. 292. The clerk of the district court shall make a final 
record of all the proceedings in a criminal prosecution, within 
six months after the same shall have been decided, which shall 
contain a copy of the minutes of the challenge to the panel of 
the grand jury, the indictment, journal entries, pleadings, minutes 
of challenges to panel of petit jurors, judgment, orders or deci- 
sion, and bill of exceptions. 


CHAPTER XXV. 
ACTIONS ON FORFEITED RECOGNIZANCES. 


Sec. 293. In criminal cases where a recognizance for the 
appearance of any person, either as a witness or to appear and 
answer, shall have been taken and a default entered, the recogni- 
zance shall be declared forfeited by the court, and at the time of 
adjudging such forfeiture said court shall enter judgment against 
the principal and sureties named in such recognizance for the sum 
therein mentioned, and execution may issue thervon the same 
as upon other judgments. 

Sec. 294. The parties, or either of them, against whom 
such judgment may be entered in the district or supreme courts. 
may stay said execution till the next regular term of the court 
in which such judgment is entered, by giving a bond with two or 
more sureties, to be approved by the clerk, conditioned for the 
payment of such judgment after the adjonrnment of such suc- 
ceeding term of court, unless the same shall be vacated before 
the end of such term. 
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Sec. 295. If a bond be given and execution stayed, as pro- 
vided in the preceding section, and the principal shall be produced 
at such term of court, the judge may vacate such judgment 
upon such terms as may be just and equitable, otherwise execu- 
tion shall forthwith issue as well against the sureties in the new 
bond as against the judgment debtors. 


CHAPTER XXVI. 
OF WRITS OF ERROR AND APPEALS. 


Sec. 296. Every final judgment, order or decision of a 
district court in a criminal prosecution, may be re-examined upon 
a writ of error, in the same court for error in fact, within one 
year, and in the supreme court for error in law, within two years. 
The writ may be sued out by the defendant for all errors, and by 
the prosecuting attorney when the error complained of is in 
quashing the indictment, or where a judgment is arrested by 
reason of the facts, as stated in the indictment, not constituting 
a crime or misdemeanor. 

Sec. 297. Appeals may be taken from any final judgment 
from which a writ of error would lie, by the defendant and pros- 
ecuting attorney, as provided in the preceding section, as the 
term of the court at which the judgment was rendered. 

Sec. 298. Writs of error shall be sued out and served in 
the same manner as notice in civil action ; and when sued out by 
the defendant, shall be served on the prosecuting attorney, and 
when sued out by the prosecuting attorney, on the defendant or 
his attorney, and returned as in civil actions. 


Sec. 299. The defendant, on appeal or writ of error, shall 
be entitled to a transcript of the record, on payment of the fec 
therefor, and the transcript shall contain a copy of the minutes 
of the challenge to the panel of the grand jury, the indictment, 
journal entries, pleadings, minutes of challenge to panel of petit 
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jurors, judgment, order, decision and bill of exceptions, certified 
to by the clerk. 

Sec. 300. The transcript, when the writ of error is sued 
out, or the appeal taken by the prosecuting attorney, shall con- 
tain a copy of the indictment, and the order, decision, or judg- 
ment of the court from which the appeal is taken, or on which 
error is to be assigned. 

Src. 301. If the transcript shall not be filed within sixty 
days, the appeal or writ of error shall be dismissed, unless it 
shall appear that the plaintiff in error, or appellant, was not in 
fault; and the court may order a new transcript or further record 
to be certified to at any time. 

Src. 302. The supreme court may reverse, affirm or mod- 
ify the judgment appealed from, or may, if necessary or proper, 
order a new trial. In either case, the cause must be remanded 
to the court below, with proper instructions, together with the 
opinion of the court. But whenever any judgment is affirmed, 
the court may order it to be enforced by the proper officer. 


Sec. 303. On hearing of writs of error, the supreme court 
shall examine all errors assigned, and on the hearing of appeals 
shall examine all errors and mistakes excepted to at the time, 
whether waived by the strict rules of law or not; but the court 
shall consider all amendments which could have been made, as 
made, and shall give judgment without regard to technical errors 
or defects, or exceptions which do not affect the substantial rights 
of the defendant. 


Sec. 304. A writ of error or appeal may operate to stay 
proceedings in a capital case, on the allowance by a judge of the 
supreme court, and after sufficient notice to the prosecuting attor- 
ney of the time and place of making the application; and such 
order, certified to by the clerk of the district court of any county, 
under the seal thereof, when served on the sheriff, shall stay 
further proceedings in the case. 

Sec. 305. In any case in which a party is convicted of a 
felony, and an appeal is taken or a writ of error obtained in 
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behalf of said party, such appeal or writ of error shall operate 
as a supersedeas in so far as to stay the execution of the sentence, 
if the same is to be enforced by imprisonment in the peniten- 
tiary; but in no case shall a party convicted of felony be allowed 
the benefit of bail, but such a party shall be confined in some 
county jail, or some other place of imprisonment. 


Src. 306. When several defendants are tried jointly, any 
one or more of them may take an appeal, or sue out a writ of 
error. 

Src. 307. When a judgmeut against the defendant is 
reversed, and it appears that no offense whatever has been com- 
mitted, the supreme court must direct that the defendant be 
discharged; but if it appear that the defendant is guilty of an 
offense, although defectively charged in the indictment, the 
supreme court, if the defendant is imprisoned, must direct the 
keeper of the place of confinement to cause the prisoner to be 
returned to the sheriff of the proper county, there to abide the 
order of the district court thereof; and such keeper shall be enti- 
tled to the usual fees therefor. 


Src. 308. No appeal or writ of errors shall be dismissed 
for any informality or defect in taking or suing ont the same, if 
such informality or defect shall be corrected within a reasonable 
time. 


Sec. 309. All opinions of the supreme court in criminal 
prosecutions, must be given in writing and recorded in the order 


book. 


Src. 310. A transcript of any order or judgment, or both, 
of the supreme court, certified under the seal of the court, shall 
be sufficient authority to any court, or to any officer on whom it 
may be served to proceed according to its mandate, 


Sec. 311. All criminal prosecutions heretofore decided in 
this Teritory, may at any time within one year after the decision 
thereof be re-examined on writs of error, and within two years 
after such decision, may be re-examined on appeal, according to 
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the provisions of this act, and on re-examinations, the court shall 
be governed by the law then in force. 


Sec. 312. The supreme court shall have power to make 
any rules not inconsistent with the provisions of this or other 
acts. 


CHAPTER XXVII. 
MISCELLANEOUS PROVISIONS. 


Sec. 313. All persons in custody charged with the com- 
mission of crime within the jurisdiction of the district court, and 
all persons who may be placed in custody or committed to the 
district court, shall, in the first instance, be a charge upon the 
county where they belong, and in custody of the sheriff of that 
county if he be in attendance upon the court; if he be not in 
attendance, then they shall be in charge of the sheriff of the 
county in which the court is held. 


Sec. 314. The jail of the county in which the district 
court is held shall be free to all prisoners coming from any county 
in the district, and in no instance shall more than one dollar a 
day be allowed for the custody and maintenance of a prisoner. 


Sec. 315. All prisoners whom it may be necessary to con- 
vey to the place where the district court is held, or to any place 
for an examination before the judge, if conveyed beyond the 
bounds of the county in which they are confined, shall be conveyed 
to and from their place of confinemeut by the sheriff of the 
county in which they are confined, or the sheriff of the county to 
which such prisoner belongs, at the expense, in the first instance, 
of the county to which such prisoner belongs; and such sheriff 
shall have a right to the custody of the prisoner within the limits 
of any county in this Territory through which he may pass; and 


for the temporary confinement of his prisoner may use the county 
a2 
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jail of any county free of charge, except for board, which shall 
not exceed thirty cents a meal. 


Sec. 316. All fines and forfeitures shall belong to the 
counties from which the defendants come, to be applied to the 
same purposes as if the court was a district court of the county. 


Sec. 317. It shall be the duty of all county school super- 
intendents and school directors to make complaint in all cases 
which shall come to their knowledge of a criminal violation of 
the laws relating to schools and education. It shali be the duty 
of road supervisors to make complaint in all cases which shall 
come to their knowledge of a criminal violation of the laws relat- 
ing to roads and highways. It shall be the duty of all consta-~ 
bles and sheriffs to make complaint of all violations of the crim- 
inal law which shall come to their knowledge within their respect- 
ive jurisdictions. 


Src. 318. Whenever a prisoner has been sentenced to 
death, the Governor shall have power to commute such sentence 
to imprisonment for life at hard labor; and in all cases in which 
the Governor is authorized to grant pardons or commute sentence 
of death, he may, upon the petition of the person convicted, 
commute a sentence or grant a pardon, upon such conditions, and 
with such restrictions, and under such limitations as he may 
think proper ; and he may issue his warrant to all proper officers 
to carry into effect such pardon or commutation, which warrant 
shall be obeyed and executed, instead of the sentence, if any, 
which was originally given. The Governor may also, on good 
cause shown, grant respites or reprieves, from time to time as he 
may think proper. 

Sec. 319. All recognizances taken and forfeited before any 
justice of the peace or magistrate, shall be forthwith certified to 
the clerk of the district court of the county ; and it shall be the 
duty of the prosecuting attorney to proceed at once by action 
against all the persons bound in such recognizances, and in all 
forfeited recognizances whatever, or such of them as he may 
elect to proceed against. 
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Sec. 320. No action brought on any recognizance, given 
in any criminal proceeding whatever, shall be barred or defeated, 
nor shall judgment be arrested thereon by reason of any neglect 
or omission to note or record the default of any principal or 
surety, at the term when such default shall happen, by reason of 
any defect in the form of the recognizance, if it sufficiently 
appear from the tenor thereof, at what court, or before what jus- 
tice the party or witness was bound to appear; and that the 
court or magistrate before whom it was taken was authorized by 
law to require and take such recognizance; and a recognizance 
may be recorded after execution awarded. 


Sec. 321. No prisoner or person under recognizance who 
shall be acquitted by verdict, or discharged because no indict- 
ment has been found against him, or for want of prosecution, 
shall be liable for any costs or fees of any officer, or for any 
charge of subsistence while he was in custody, except for the 
fees of witnesses summoned by him, and those of the officer 
summoning such witnesses. 


Sec. 322. Bail shall, when required, justify as in civil 
cases. 


Sec. 323. To make an arrest in criminal actions, the officer 
may break open any outer or inner door, or windows of a dwell- 
ing house or other building, or any other inclosure, it, after 
notice of his office and purpose, he be refused admittance. 


Sec. 324. The plea of the benefit of clergy is abolished, 


Sec. 325. The laws and usages of this Territory relative 
to pleading and practice heretofore in force in criminal cases, and 
not inconsistent herewith, as far as the same may operate in aid 
thereof, or to supply any omitted case, are hereby continued in 
force, but all laws heretofore enacted upon any matter provided 
for by this act, are hereby repealed, and hereafter judgments shall 
only be pronounced and enforced in criminal cases, for crimes and 
offenses prescribed by this act : Provided, Thatno offense against 
the laws heretofore in force shall be affected by the provisions of 
this act, except when any punishment may have been mitigated, 
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they may be extended and applied toany judgment hereafter to 
be pronounced. 
APPROVED, November 10, 1873. 


AN ACT 


DEFINING THE JURISDICTION AND PRACTICE IN THE PROBATE 
COURTS OF WASHINGTON TERRITORY. 


CHAPTER I. 
THE PROBATE COURT, ITS POWERS AND JURISDICTION. 


Section 1l. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That there shall be elected at 
the next general election, and every two years thereafter in each 
county in this Territory, one suitable person, who shall have 
the qualifications of an elector, who shall be styled the judge 
of the probate court, and the court hereby constituted shall be 
called the probate court, and such judge shall hold his office for 
two years, and until his successor is duly elected and qualified. 
The county auditor shall certify the name of the person elected 
to the Governor of the Territory, who shall thereupon commis- 
sion said person judge of the probate court of the county for 
which he may have been elected. 

Sec. 2. Every person elected judge of the probate court 
shall at the time of filing his oath of office enter into a bond 
with the Territory of Washington, with two or more sureties 
residents of his county, to be approved by the board of county 
commissioners of his county, in a sum of not less than one 
thousand nor more than ten thousand dollars, to be fixed by the 
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said county commissioners, conditioned that he will well and 
faithfully perform the duties of his office and pay over according 
to law any and all moneys that may come into his hands as 
such judge. 

Sec. 3. The said probate court shall have and possess tha 
following powers : 

1. Exclusive original jurisdiction within their respective 
counties in all cases relative to the probate of last wills and 
testaments. 

2. The granting of letters testamentary and of administra- 
tion, and revoking the same. 

3. The appointment and displacing guardians of orphans, 
minors and of persons of unsound mind, and the binding of 
apprentices. 

4. In the settlement and allowance of accounts of executors, 
administrators and guardians. 

5. To hear and determine all disputes and controversies 
between masters and their apprentices. 7 

6. To allow or reject claims against estates of deceased per- 
sons as hereinafter provided. 

7. To award process and cause to come before said court all 
and every person or persons whom they may deem necessary to 
examine, whether parties or witnesses, or who, as executors, 
administrators or guardians or otherwise, shall be entrusted with, 
or in any way be accountable for any lands, tenements, goods or 
chattels belonging to any. minor, orphan or person of unsound 
mind, or estate of any deceased person, with full power to 
administer oaths and affirmations and examine any person 
touching any matter of controversy before said court or in the 
exercise of its jurisdiction. 

Sec. 4. The said court shall provide and keep a suitable 
seal. 

Sec. 5. That the court established by this act shall be a 
court of record, and shall keep just and faithful records of its 
proceedings, and shall have power to issue any and all writs 
which may be necessary to the exercise of its jurisdiction. 
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Sec. 6. A regular term of the probate court shall be held 
at the county seat of each county, commencing on the fourth 
Monday in January, April, July and October, for the transac- 
tion of all business of which said court has jurisdiction : 
Provided however, That if the district court of the district 
embracing any county be in session at such time, the probate 
court of the county in which said district court is held, shall 
stand adjourned until the first Monday of the ensuing month. 


Sec. 7. The judges of the several probate courts in the 
Territory of Washington may act as clerks of said court and 
receive the fees for such clerical services, or they may appoint 
the clerk, who shall qualify in the same manner and be subject 
to the same restrictions as prescribed by law for clerks of the 
district court, and be entitled to receive the fees and enolwments 
as prescribed by law. 

Sec. 8. All process issuing out of the probate court shall 
be attested by the clerk and sealed with the seal of the court, 
and shall be served in the same manner as process issuing out of 
the district’court. 

Sec. 9. The probate court shall have the same power and 
authority under like restrictions and rules of law to enforce and 
execute their orders, rules, judgments and decrees, as the district 
courts of this Territory. 


Sec. 10. The said court may enforce by attachment the 
return of any writ or process, and the payment of any moneys 
over which it has jurisdiction, and to compel the production or 
delivery of any papers which are subjects of, or necessary to 
its judicial action. 

Sec. 11. No judge of the probate court shall sit on the 
determination of any cause or proceeding in which he is interested, 
or related within the fourth degree to either party, or in which 
he may have been counsel. 

Sec. 12. If the judge be disqualified from any cause for 
sitting on the determination of any cause or proceeding pending 
before him, the same shall be certified with the original papers 
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to the district court of the district including the county, which 
shall proceed thereon to final judgment and determination. 


Sec. 13. If said court shall not be held on the first day of 
the term, such court shall stand adjourned from day to day until 
the evening of the third day. If at that time the judge shall 
not have appeared and opened court, the same shall stand 
adjourned until the next regular term. Special adjourned terms 
may be held in continuation of the regular term, upon its being 
so ordered by the court in term time and entered upon the record 
ot the court. 


Sec. 14. Each judge of probate court shall be a conserva- 
tor of the peace throughout his county. 


Src. 15. Letters of administration, or letters of guardian- 
ship, may be granted, inventory or account of sale of property 
returned during term time or vacation, and be entered of record of 
the same day that such grant or return shall be made. 


CHAPTER II. 
PRACTICE IN PROBATE CASES, 


Sec. 16. Whenever personal notice is required by this act 
to be given to any party to a proceeding in the probate court, 
and no other mode of giving notice is prescribed, it shall be 
given by citation, issued from the court, signed by the clerk and 
under the seal of the court, directed to the sheriff of the proper 
county, requiring him to cite such person to appear before the 
court or judge, as the case may be, at a time and place to be 
named in such citation. In the body of the citation shall be 
briefly stated the nature or character of the proceedings. 


Sec. 17. The officer to whom the citation is directed, shall 
serve it by delivering a copyto the person or persons named 
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therein, and shall return the original to the court according to its 
direction, endorsing thereon the time and manner of service. 


Sec. 18. In all cases in which citations are issued from the 
probate court, they shall be served at least ten days before the 
first day of the term, except when issued from the court in cases 
where the law requires the judge to issue them upon his own 
motion, and he does so issue them, and in such cases they 
shall be served in sufficient time to allow the person served to 
be in attendance on the court, and may be made returnable on 
any day of the term. 


Sec. 19. All orders, settlements, trials, and other proceed- 
ings entrusted by this act to the probate court, shall be had or 
made in the county in which letters testamentary, or of admin- 
istration, were granted. 


Sec. 20. All orders and decrees made by the probate court 
during its term, shall be entered at length on the records of the 
court, and also all orders which the judge is empowered to make 
out of the term time, and which are by this act specially required 
to be so entered, and upon the close of each term the judge shall 
sign the minutes of the proceedings. 


_ Sec. 21. In all matters pending in the probate court where 
the deposition of a witness or witnesses becomes necessary, said 
court, or the judge thereof, shall issue a commission for taking 
the same, in like manner and with like restrictions as are pre- 
scribed in the civil practice act. And any or all such depositions 
lawfully taken upon any issue pending in the probate court may 
be used on an appeal to the district court. 
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CHAPTER III. 


WILLS AND RULES APPLICABLE TO AND GOVERNING THEIR CON- 
STRUCTION. 


Sec. 22. Every person who shall have attained the age of 
majority, of sound mind, may by last will, devise all his or her 
estate, real and personal. 


Sec. 23. Every will shall be in writing, signed by the tes- 
tator or testatrix, or by some other person under his or her 
direction in his presence, and shall be attested by two or more 
competent witnesses, subscribing their names to the will in the 
presence of the testator. 


Src. 24. Every person who shall sign the testator’s or 
testatrix’s name to any will by his or her direction, shall sub- 
scribe his own name as a witness to such will, and state that he 
subscribed the testator’s name at his request. 


Sec. 25. No will in writing, except in cases hereinafter 
mentioned, nor any part thereof, shall be revoked except by a 
subsequent will in writing, or by burning, canceling, tearing, or 
obliterating the same, by the testator or testatrix, or in his or 
her presence, or by his or her consent and direction. 


Sec. 26. If, after making any will, the testator shall marry 
and the wife shall be living at the time of the death of the tes- 
tator, such will shall be deemed revoked, unless provision shall 
have been made for her by marriage settlement or unless she be 
provided for in the will, or in such way mentioned therein as to 
show an intention not to make such provision, and no other evi- 
dence to rebut the presumption of revocation shall be received. 


Sec. 27. A bond, covenant, or agreement, made for a val- 
uable consideration by a testator, to convey any property, devised 
3 
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or bequeathed in any last will previously made, shall not be 
deemed a revocation of such previous devise or bequest, but such 
property shall pass by the devise or bequest, subject to the same 
remedies on such bond, covenant, or agreement, for specific per- 
formance or otherwise, against devisees or legatees, as might be 
had by law against the heirs of the testator or his next of kin, 
if the same had descended to them. 


Sec. 28. A charge or incumbrance upon any real or per- 
sonal estate for the purpose of securing the payment of money, 
or the performance of any covenant or agreement, shall not be 
deemed a revocation of any will relating to the same estate, pre- 
viously executed. The devises and legacies therein contained 
shall pass and take effect, subject to such charge or incumbrance. 


Sec. 29. If any person make his last will and die, leaving 
a child or children, or descendants of such child or children, in 
case of their death, not named or provided for in such will, 
although born after the making of such will, or the death of 
the testator, every such testator, so far as he shall regard such 
child or children or their descendants, not provided for, shall be 
deemed to die intestate, and such child or children or their 
descendants, shall be entitled to such proportion of the estate of 
the testator, real and personal, as if he had died intestate, and 
the same shall be assigned to them, and all the other heirs, 
devisees and legatees shall refund their proportional part. 


Sec. 30. If such child or children, or their descendants, 
shall have an equal proportion of the testator’s estate bestowed 
on them in the testator’s lifetime, by way of advancement, they 
shall take nothing by virtue of the provisions of the preceding 
sections. 

Sec. 31. When any estate shall be devised to any child, 
grandchild or other relative of the testator, and such devisee 
shall die before the testator, leaving lineal descendants, such 
descendants shall take the estate, real and personal, as such 
devisee would have done in case he had survived the testator. 


Sec. 32. If, after making any will, the testator shall duly 
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make and execute a second will, the destruction, canceling or 
revocation of such second will shall not revive the first will unless 
it appears by the terms of such revocation that it was his inten- 
tion to revive and give effect to the first will, or unless he shall 
duly republish his first will. 


Sec. 33. No nuncupative will shall be good when the estate 
bequeathed exceeds the value of two hundred dollars, unless the 
same be proved by two witnesses, who were present at the making 
thereof, and it be proven that the testator, at the time of pro- 
nouncing the same, did bid some person present to bear witness 
that such was his will, or to that effect, and such nuncupative 
will was made at the time of the last sickness, and at the dwelling 
house of the deceased, or where he had been residing for the 
space of ten days or more, except where such person was taken 
sick from home, and died before his return. Nothing herein 
contained shall prevent any mariner at sea, or soldier in the mil- 
itary service from disposing of his wages or other personal prop- 
erty by nuncupative will. 


Sec. 34. No proof shall be received of any nuncupative 
will, unless it be offered within six months after speaking the 
testamentary words, nor unless the words, or the substance thereof 
be first committed to writing, and a citation issued to the widow 
or next of kin’ of the deceased, that they may contest the will 
if they think proper. 

Sec. 35. All beneficial devises, legacies and gifts whatever, 
made or given in any will to a subscribing witness thereto, shall 
be void unless there are two other competent witnesses to the 
same, but a mere charge on the estate of the testator for the 
payment of debts shall not prevent his creditors from being com- - 
petent witnesses to his will. If such witness, to whom any 
beneficial devise, legacy or gift may have been made or given, 
would have been entitled to any share in the testator’s estate, in 
case the will is not established, then so much of the estate as 
would have descended, or would have been distibuted to such 
witness, shall be saved to him, as will not exceed the value of 
the devise or bequest made to him in the will; and he may 
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recover the same from the devisees or legatees named in the will, 
in proportion to and out of the parts devised and bequeathed to 
him. 


Sec. 36. Every devise of land in any will shall be con- 
strued to convey all the estate of the devisor therein, which he 
could lawfully devise, unless it shall clearly appear by the will 
that he intended to convey a less estate. 


Sec. 37. If any person, by last will, devise any real estate 
to any person for the term of such person’s life, such devise 
vests in the devisee an estate for life, and without the remainder 
is specially devised to the heirs of said devisee, it shall revert to 
the heirs at law of the testator. 


Sec. 38. Any estate, right or interest in lands acquired by 
the testator after the making of his or her will, shall pass thereby, 
and in like manner as if it passed at the time of making the 
will, if such shall manifestly appear by the will to have been 
the intention of the testator. 


Sec. 39. When any testator in his last will shall give any 
chattel or real estate to any person, and the same shall be taken 
in execution for the payment of the testator’s debts, then all the 
other legatees, devisees and heirs, shall refund their proportional 
part of such loss to such person from whom the bequest shall be 
taken. . 

Sec. 40. When any devisees, legatees or heirs shall be 
required to refund any part of the estate received by them, for 
the purpose of making up the share, devise or legacy of any other 
devisee, legatee or heir, the probate court, upon the petition of 
the person entitled to contribution or distribution of such estate, 

may order the same to be made, and enforce such order. 


Sec. 41. The term “will,” as used in this act, shall be so 
construed as to include all codicils attached to any will. 

Sec. 42. All courts and others concerned in the execution 
of last wills, shall have due regard to the direction of the will, 
and the true intent and meaning of the testator in all matters 
brought before them. 
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Sec. 43. Words in this chapter contained, or in this act 
which impart the singular number only, may also be applied 
to the plural of persons and things, and words imparting the 
masculine gender only, may be extended to females also when 
such construction shall be necessary. 


CHAPTER V. 


VENUE. 


Sec. 44. Wills shall be proved and letters testamentary 
or of administration shall be granted: 

1. In the county of which deceased was a resident or had his 
place of abode at the time of his death. 

2. In the county in which he may have died, leaving estate 
therein, and not being a resident of the Territory. 

3. In the county in which any part of his estate may be, he 
having died out of the Territory, and not having been a res- 
ident thereof at the time of his death. 

Sec. 45. When the estate of the deceased is in more than 
one county, he having died out of the Territory, and not having 
been a resident thereof at the time of his death, the probate 
court of that county in which application is first made for 
letters testamentary or of administration, shall have exclusive 
jurisdiction of the settlement of the estate. 


CHAPTER VI. 


OF THE PROOF OF WILLS. 


Sec. 46. Any person having the custody of any will shall, 
within thirty days after he shall have knowledge of the death of 
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the testator, deliver said will into the probate court which has 
jurisdiction of the case, or to the person named in the said will 
as executor. 


Sec. 47. Any person named as executor in any will shall, 
within thirty days after he has knowledge that he is executor, 
present the will, if in his possession, to the probate court which 
has jurisdiction. 

Sec. 48. An executor named in the wil] may decline to act 
by filing a written renunciation at the time of filing said will; 
but if he intends to accept, he shall present with the will a peti- 
tion praying that the will be admitted to probate and that letters 
testamentary be issued to him. 

Sec. 49. Any person violating the three preceding sections 
of this act without reasonable excuse, shall be liable to every 
person interested in the will for damages caused by such neglect. 


Sec. 50. Any person named as an executor in a will, not 
having the same in his possession, may petition the court of 
proper jurisdiction for an order to have the same produced, that 
it may be admitted to probate, and that letters testamentary may 
be issued to him. 

Sec. 51. Any person having an interest in the will, may 
in like manner present a petition praying that it may be required 
to be produced and admitted to probate. 


Sec. 52. The said court may compel by citation and attach- 
ment any person in whose possession any will may be, to produce 
it in court at such time as the court may order. 


Sec. 53. Applications for the probate of a will, or for 
letters testamentary, may be made to the judge of the probate 
court in vacation, and he may also at any time issue all necessary 
orders and process to enforce the production of any will. 


Sec. 54. When any will is exhibited to be proven, the 
court may immediately receive the proof and grant a certificate 
of probate, or if. such will be rejected, issue a certificate of 


rejection. 
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Sec. 55. If any witness be prevented by sickness from 
attending at the time when any will may be produced for pro- 
bate, or reside out of the Territory or more than thirty miles 
from the place where the will is to be proven, such court may 
issue a commission, annexed to such will, and directed to any 
judge, justice of the peace or mayor, or other person, empower- 
ing him to take and certify the attestation of such witness. 


Sec. 56. If such witness appear before such officer and 
make oath or affirmation that the testator signed the writing 
annexed to such commission, as his last will, or that some other 
person signed it by his direction, and in his presence, that he 
was of sound mind, that the witness subscribed his name thereto 
in presence of the testator, the testimony so taken shall have the 
same force as if taken before the court. 


Sec. 57. When one of the witnesses to such will shall be 
examined, and the other witnesses are dead, insane, or their res- 
idence unknown, then such proof shall be taken of the handwrit- 
ing of the testator, and of the witnesses dead, insane, or resi- 
dence unknown, and of such other circumstances as would be 
sufficient to prove such will. 


Sec. 58. If it shall appear to the satisfaction of the court 
that all the subscribing witnesses are dead, insane, or their resi- 
dence unknown, the court shall take and receive such proof of 
the handwriting of the testator and subscribing witnesses to the 
will, and of such other facts and circumstances as would be suf- 
ficient to prove such will. 


Sec. 59. All the testimony adduced in support of the will 
shall be reduced to writing, signed by the witnesses and certified 
by the judge of the probate court. 


Sxc. 60. All wills shall be recorded in a book kept for that 
purpose, within thirty days after probate, and the originals shall 
be carefully filed. 

Szo. 61. Every will proved according to the provisions of 
this act, recorded and certified by the judge of the probate court 


264 PROBATE PRACTICE ACT. 


and attested by the seal of said court, may be read as evidence 
without any further proof. 


Sec. 62. The record of any will made, proved and recorded 
as aforesaid, and the exemplification of such record by the judge 
of probate, in whose custody the same may be, shall be received 
as evidence, and shall be as effectual, in all cases, as the original. 
would be if produced and proven. 


Sec. 63. In all cases where lands devised by last will are 
situated in different counties, a copy of such will shall be 
recorded in the county auditor’s office in each county within six 
months after probate. 


Sec. 64. If any person interested in any will shall appear 
within one year after the probate or rejection thereof, and by peti- 
tion to the probate court having jurisdiction, contest the validity 
of said will, or pray to have the will proven which has been 
rejected, he shall file a statement containing his objections and 
exceptions to said will, or to the rejection thereof. An issue 
shall be made up in said probate court respecting the competen- 
cy of the deceased to make last will and testament, or respecting 
the execution by the deceased of such last will and testament 
under restraint, or undue influence, or fraudulent representations, 
or for any other cause affecting the validity of such will. Such 
issue or issues shall, at the request of either of the parties inter- 
ested, be certified immediately to the district court of the district 
which may embrace the county where probate jurisdiction has 
been exercised. After the trial of such issue, without an appeal 
or writ of error shall be taken in said case to the supreme court, 
the district court shall remit the proceedings upon such trial, 
together with the findings and decision, to the probate court. 
The probate court shall render judgment according to the decision 
of the district court, or upon appeal to the supreme court, then 
upon the judgment or decision of said supreme court. 


Sec. 65. Upon the filing of the petition referred to in the 
next preceding section, a citation, shall be issued to the executors 
who have taken upon them the execution of the will, or to the 
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administrators with the will annexed, and to all legatees named 
in the will residing in the Territory, or to their guardians, if any 
of them are minors, or their personal representative, if any of 
them are dead, requiring them to appear before the court on some 
day of a regular term therein specified, to show cause why the 
petition should not be granted. 


Src. 66. If no person shall appear within the time afore- 
said, the probate or rejection of such will shall be binding, 
saving to infants, married women, persons absent from the 
United States, or of unsound mind, a period of one year after 
their respective disabilities are removed. 


Src. 67. In all trials respecting the validity of a will, if 
any subscribing witness be deceased, or cannot be found, the 
oath of such witness, examined at the time of probate, may be 
admitted as evidence. 


Src. 68. If, upon the trial of said issue, it shall be de- 
cided that the will is for any reason invalid, or that it is not 
sufficiently proved to have been the last will of the testator, the 
will and probate thereof shall be annulled and revoked. 


Sec. 69. Upon the revocation being made, the powers of 
the executor or administrator with the will annexed, shall cease, 
but such executor or administrator shall not be liable for any 
act done in good faith previous to service of written notice of 
intention to contest said will. 


Src. 70. The fees and expenses shall be paid by the losing 
party. If the probate be revoked or the will annulled, the 
party who shall have resisted such revocation shall pay the 
cost and expenses of the proceedings out of the property of the 
deceased. 


Src. 71. Whenever any will be lost or destroyed, by 
accident or design, the probate court shall have power to take 
proof of the execution and validity of the will, and to establish 
the same, notice to persons interested having first been given ; 
such proof shall be reduced to writing and signed by the wit- 


nesses. But no will shall be allowed to be proved as a lost or 
at 
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destroyed will, unless the same shall be proved to have been in 
existence at the time of the death of the testator, or be shown 
to have been fraudulently destroyed in the lifetime of the tes- 
tator, nor unless its provisions shall be clearly and distinctly 
proved by at least two credible witnesses. - 

Sec. 72. When any will shall be established, the pro- 
visions thereof shall be distinctly stated and certified by the 
probate judge, under his hand and the seal ot the court; and the 
certificate, together with the testimony upon which it is founded, 
shall be recorded as other wills are required to be recorded, and 
letters testamentary or of administration, with the will annexed 
shall be issued thereon, in the same manner as upon wills pro- 
duced and only proved. 


Sec. 73. If, before or during the pendency of an applica- 
tion to prove a lost or destroyed will, letters of administration 
be granted on the estate of the testator, or letters testamentary 
of any previous will of the testator be granted, the court shall 
have authority to restrain the administrators or executors so 
appointed from any acts or proceedings which would be injurious 
to the legatees or devisees claiming under the lost or destroyed 
will. 


CHAPTER VI. 


LETTERS TESTAMENTARY AND OF ADMINISTRATION, AND BONDS 
OF EXECUTORS AND ADMINISTRATORS. 


Sec. 74. After the probate of any will, letters testamenta- 
ry shall be granted to the persons therein appointed executors. 
If a part of the persons thus appointed refuse to act, or be dis- 
qualified, the letters shall be granted to the other persons 
appointed therein. If all such persons refuse to act, letters of 
administration with the will annexed, shall be granted to the 
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person to whom administration would have been granted if there 
had been no will. 


Sec. 75. Any person interested in a will may file objec- 
tions in writing to the granting of letters testamentary, to the 
persons named as executors, or any of them, and the objection 
shall be heard and determined by the court. 


Sec. 76. If the executor be a minor, or absent from the 
Territory, letters of administration with the will annexed, shall 
be granted during the time of such minority or absence, to, some 
other person, unless there be another executor, who shall accept 
the trust, in which case the estate shall be administered by such 
other executor, until the disqualification shall be removed, when 
such minor, having arrived at full age, or such absentee shall be 
admitted as joint executor with the former. 


Src. 77. If, after letters of administration are granted, a 
will of the deceased be found, and probate thereof be granted, 
the letters shall be revoked and letters testamentary or of ad- 
ministration with the will annexed, shall be granted. 


Sec. 78. If, after a will has been found and letters thereon 
granted, the will shall afterwards be set aside, the letters shall 
be revoked, and letters of administration granted on the goods 
unadministered. 


Sec. 79. If any executrix or administratrix marry, her 
husband shall not thereby acquire any interest in the effects of 
her testator or intestate, nor shall the administration thereby de- 
volve on him, but the marriage shall extinguish her powers and 
the letters be revoked. 


Sec. 80. If an executor or administrator become of 
unsound mind, or be convicted of felony or other infamous crime, 
or become an habitual drunkard, or otherwise incapable of or 
unsuitable for executing the-trust reposed in him, or so fail to 
discharge his official duties, or waste or mismanage the estate, or 
so act as to endanger any co-executor or co-administrator, the 
probate court upon complaint in writing made by any person inter- 
ested, supported by affidavit, and due notice given to the person 


` 


268 PROBATE PRACTICE ACT. 


complained of, shall hear the complaint, and if found to be 
just, shall revoke the letters granted. 


Sec. 81. No executor of an executor, shall, as such, be au- 
thorized to administer upon the estate of the first testator, but 
on the deatlı of the sole or surviving executor of any last will, 
letters of administration with the will annexed, of the estate of 
the first testator left unadministered, shall be issued. 


Sec. 82. When all the executors named shall not be ap- 
pointed by the court, such as are appointed shall have the same 
authority to perform every act, and discharge every trust required 
by the will, and their acts shall be as effectual for every pnrpose 
as if all were appointed and should act together. . 


Sec. 83. Administrators with the will annexed, shall have 
the same authority as the executor named in the will would have 
had, and their acts shall be as effectual for every purpose. 


Sec. 84. Letters testamentary and of administration, 
with the will annexed, shall be signed by the clerk of probate, 
and be under the seal of the court, and a copy of the will shall 
be attached to the letters. 


Sec. 85. Every administrator with the will annexed, and 
executor at the time letters are granted him, shall make an affi- 
davit that he knows of no other and subsequent will of the 
deceased. 


Sec. 86. The judge of probate shall cause to be recorded 
in a well-bound book kept for that purpose, all letters testamen- 
tary and of admistration, before they are delivered to the execu- 
tors or administrators, and shall certify on such letters that they 
have been so recorded. 


Sec. 87. Copies of such letters, or copies of the records 
thereof, certified by the probate judge, and under the seal of the 
probate court, shall be received as evidence in any court in this 
Territory. 

Src. 88. Letters testamentary to be issued to executors 
under the provisions of this act, may be in the following form : 
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UNITED States OF AMERICA, 


Territory of Washington. 


In the probate court of the county of 

Whereas the last will of A. B., deceased, was on the 
day of , A. D., ————, duly exhibited, proven and 
recorded in our said probate court, a copy of which is hereto 
annexed; and whereas it appears in and by said will, that C. D. 
is appointed executor thereon, now therefore, know all men by 
these presents, that we do hereby authorize the said C. D. to 
execute said will according to law. 

Witness my hand and the seal of said court this —— day 
of ——_——, A. D, 18-——. 


Sec. 89. Letters of administration with the will annexed, 
may be substantially in the following form: 


UNITED States or AMERICA, 


Territory of Washington. 


In the probate court of the county of 
The last will of A. B., deceased, a copy of which is hereunto 
annexed, having been proved and recorded in the said probate 


court, and (as the case may be) , C.D. is 
hereby appointed administrator with the will annexed. 

Witness my hand and the seal of said court this ————— day 
of ———_—— A. D, 18 


Sec. 90. Administration of the estate of a person dying 
intestate, shall be granted to some one or more of the persons 
hereinafter mentioned, and they shall be respectively entitled in 
the following order: i 

1. The surviving husband, or wife, or such person as he or 
she may request to have appointed. 

2. The next of kin in the following order: 1. Child or 
children; 2. Father or mother; 3. Brothers or sisters; 4. Grand 
children. 

3. To one or more of the principal creditors: Provided, 
That if the persons so entitled or interested shall neglect for 
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more than forty days after the death of the intestate to present 
a petition for letters of administration, the probate court or 
judge may appoint any suitable and competent person to admin- 
ister such estate. 


Src. 91. Application for letters of administration shall 
be made by petition in writing, signed by the applicant or his 
attorney, and filed in the probate court, which petition shall set 
forth the facts essential to giving the court jurisdiction of the 
case, and such applicant, at the time of making such applica- 
tion, shall make an affidavit stating, to the best of his knowl- 
edge and belief, the names and places of residence of the heirs 
of the deceased, and that the deceased died without a will. 


Sec. 92. A similar affidavit, with such variations as the 
case may require, shall be made by administrators of the goods 
remaining unadministered, and by administrators during the 
time of a contest about a will, or the granting of letters of 
administration. 


Sec. 93. Letters of administration shall be signed by the 
clerk, and be under the seal of the court, and may be substan- 
tially in the following form: 


UNITED STATES oF AMERICA, } 


Territory of Washington. 

Whereas, A. B., late of —-————, on or about the 
day of —_——,, A. D., —————-, died intestate, leaving at 
the time of his death, property in this Territory subject to 
administration. Now, therefore, know all men by these presents, 
that we do hereby appoint —-———_——_, administrator upon 
said estate, and hereby authorize him to administer the same 
according to law. 

Witness my hand and the seal of said court this —— day 
, A. D., 18—. 

Ssc. 94. Every executor or administrator, before entering 
upon the execution of his trust, shall give bond with sufficient 
sureties, resident of the proper county, in such sum as the judge 
of the probate court shall order, payable to the Territory of 


of 
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Washington. The form of the bond shall be joint and several, 
and the penalty shall not be less than twice the value of the estate; 
which value shall be ascertained by the said judge, by examina- 
tion, on oath, of the party applying, and of any other persons 
he may think proper to examine. The bond shall be condition- 
ed that the executor or administrator shall faithfully execute 
the duties of his trust according tolaw. In the discretion of 
the court, an additional bond may be required whenever any . 
real estate is ordered to be sold by the court; and also, the court 
may require additional security for the annual rents, issues and 
profits of all real estate in the charge of said executor or admin- 
istrator. 


Sec. 95. When two or more persons have been appointed 
executors or administrators, the probate court may take a sep- 
arate bond, with securities, from each of them, or a joint bond, 
with securities, from all of them. 


Sec. 96. No judge of the probate court, no sheriff, clerk 
of a court or deputy of either, and no attorney at law, shall be 
taken as security in any bond required to be taken by this act. 


Sec. 97. The judge of the probate court shall take special 
care to take as securities, men who are solvent and sufficient, and 
who are not bound in too many other bonds; and to satisfy him- 
self, he may take testimony, and examine, on oath, the applicant 
or persons offered as security. 


Sec. 98. The judge of the probate court shall cause to be 
recorded in a well-bound book kept for that purpose, all bonds 
given by executors and administrators, and preserve the originals 
in regular files. 


* Sec. 99. If any heir, legatee, creditor or other person 
interested in any estate, file in the probate court an affidavit, 
stating that the affiant has sufficient cause to believe that the 
security in the executor’s or administrator’s bond, has, or is 
likely to become insolvent, or has died or removed from the Ter- 
ritory, or that the principal in such bond has, or is likely to 
become insolvent, or is wasting the estate, or that the penalty of 
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such bond is insufficient, or that such bond has not been taken 
according to law, and shall have given the principal in such bond 
at least ten days’ notice of such application, the court, if sat- 
isfied, may order new and additional security to be given. 


Sec. 100. If any person bound as security in any execu- 
tor’s or administrator's bond, file in the probate court an affi- 
davit stating that the affiant has sufficient reason to believe and 
does believe his co-surety has died, or is likely to become insol- 
vent, or has removed from the Territory, or the principal in such 
bond has or is likely to become insolvent, or is wasting the estate, 
and shall have given to the principal in such bond at least ten 
days’ notice of such complaint, the court shall make examination 
of the same, and if satisfied, shall order new or additional security 
to be given. 


Sec. 101. Such additional bond when given and approved, 
shall discharge the former securities from any liability arising 
from the misconduct of the principal after the filing of the same, 
and such former securities shall only be liable for such miscon- 
duct as happened prior to the giving such new bond. 


Sec. 102. If such person fail to give such additional bond 
and security for ten days after making such order, or in such 
other time as the court may prescribe, his letters from thence- 
- forth shall be deemed to be revoked, and his authority from that 
time cease. 


Sec. 103. When it is expressly provided in the will of a 
testator that no bond shall be required of the- executor, letters 
testamentary may issue without any bond having been given; 
but an executor to whom letters have been issued without bond, 
may at any time afterwards, whenever it may be shown from any 
cause to be necessary and proper, be required to appear and file 
a bond as in other cases. 


Sec. 104. When by reason of a suit concerning the proof 
of a will, or from any other cause, there shall be a delay in 
granting: letters testamentary or of administration, the:judge of 
the probate court may, in his discretion, appoint a special admin- - 
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istrator, (other than one of the parties) to collect and preserve 
the effects of the deceased; and in case of an appeal from the 
decree appointing such special administrator, he shall, neverthe- 
less, proceed in the execution of his trust, until he shall be oth- 
erwise ordered by the district court to which such appeal is 
taken. 


Sec. 105. Every such administrator shall, before entering 
on the duties of histrust, give bond with sufficient surety or sure- 
ties, in such sum as the judge of the probate court shall order, 
payable to the Territory of Washington, with condition as 
required of an executor, or in other cases of administration, to 
make and return into the probate court as soon as practicable, a 
true inventory of all the goods, chattels, rights and credits of 
the deceased, which have or shall come into his possession, or 
knowledge; and that he will truly account for all the goods, 
chattels, debts and effects of the deceased that shall be received 
by him as special administrator, whenever required by the pro- 
bate court, and will deliver the same to the person who shall be 
appointed executor or administrator of the deceased, or to such 
other person as shall be lawfully authorized to receive the same. 


Sec. 106. Such special administrator shall collect all the 
goods, chattels and debts of the deceased and preserve the same 
for the executor or administrator who shall thereafter be 
appointed; and for that purpose may commence and maintain 
suits as an administrator, and may also sell such perishable and 
other goods as the probate court shall order sold, and he shall be 
allowed such compensation for his services as the said court shall 
deem reasonable. 


Sec. 107. Upon granting letters testamentary or of 
administration, the power of the special administrator shall 
cease, and he shall forthwith deliver to the executor or adminis- 
trator all the goods, chattels, money and effects of the deceased 
in his hands, and the executor or administrator may be admitted 
to prosecute any suit commenced by the special administrator, in 


like manner as an administrator de bonis non is authorized to 
35 


274 PROBATE PRACTICE ACT. 


prosecute a suit commenced by a former executor or administra- 
tor. 


Sec. 108. Such special administrator shall not be liable to 
an action by any creditor of the deceased, and the time for limi- 
tation of all suits against the estate shall begin to run from the 
time of granting letters testamentary or of administration in the 
usual form, in like manner as if such special administration had 
not been granted. 


Sec. 109. The special administrator shall also render an 
account under cath of his proceedings, in like manner as other 
administrators are required to do. 


Sec. 110. If any executor or administrator, having first 
settled his accounts, shall publish for six weeks in some news- 
paper in this Territory in general circulation in the county 
wherein his letters were granted, anotice of his intention to apply 
to the probate court to resign his letters, and the court on proof of 
such publication believe that he should be permitted to resign, . 
it shall so order. 


Sec. 111. Such person shall then surrender his letters, his 
power from that time shall cease, and he shall pay the expense 
of publication and of all the proceedings on such application. 


Sec. 112. If there be more than one executor or adminis- 
trator of an estate, and the letters to part of them be revoked 
or surrendered, or a part die or in any way become disqualified, 
those who remain shall perform all the duties required by law. 


Src. 113. If the executor or administrator of an estate 
shall die, resign, or the letters be revoked before the settlement 
of the estate, letters of administration of the goods remaining 
unadministered, shall be granted to those to whom administration 
would have been granted if the original letters had not been 
obtained, or the person obtaining them had renounced adminis- 
tration, and the administrator de bonis non shall perform the 
like duties and incur the like liabilities as the former executors 
or administrators. 


Sec. 114. If any executor or administrator resign, or his 
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letters be revoked, or he die, he or his legal representatives shall 
account for, pay and deliver to his successor, or to the surviving 
or remaining executor or administrator, all money and property 
of every kind, and all rights, credits, deeds, evidences of debt 
and papers of every kind of the deceased, at such time and in 
such manner as the court shall order, on final settlement with 
such executor or administrator or his legal representatives. 


Sec. 115. The succeeding administrator, or remaining 
executor or administrator, may proceed by law against any de~- 
linquent former executor or administrator, or his legal represen- 
tatives, or the securities of either, or against any other person 
possessed of any part of the estate. 


Sec. 116. All suits against securities shall be commenced 
within six years after the revocation or surrender of letters of 
‘administration or death of the principal. 

Sec. 117. If any executor or administrator fail to make 
either annual or final settlement as required by law, and do 
not show good cause for such failure, after having been cited for 
that purpose, the probate court shall order such executor or 
administrator to make such settlement, and may enforce obedi- 
ence to such order by attachment, and may revoke his letters. 


Sec. 118. If any person who has surrendered his letters 
testamentary or of administration, or whose letters have been 
revoked, or the legal representatives of any deceased executor or 
administrator shall fail to make final settlement as required by 
law, after being cited for that purpose by the probate court, it 
shall order such delinquent to make such settlement, and may 
enforce obedience to such order by attachment. 

Sec. 119. In all cases where citations or attachments may 
be issued against any executor, administrator or other person for 
failing to settle his accounts, such delinquent shall pay all costs 
incurred thereby, the collection of which costs may be enforced 
by attachment. 

Sec. 120. The executor or administrator of a deceased per- 
son who was a member of a co-partnership, shall include in the 
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inventory of such person’s estate, in a separate schedule, the 
whole of the property of such partnership; and the appraisers 
shall estimate the value thereof, and also the value of such per- 
son’s individual interest in the partnership property, after the 
payment or satisfaction of all the debts and liabilities of the 
partnership. 


Sec. 121. After the inventory is taken, the partnership 
property shall be in the custody and control of the executor or 
administrator for the purposes of administration, unless the sur- 
viving partner shall within five days from the filing of the inven- 
tory, or such further time as the court may allow, apply for the 
administration thereof, and give the bond therefor hereinafter 
prescribed. , 

Sec. 122. If the surviving partner apply therefor, as pro- 
vided in the last section, he is entitled to the administration of 
the partnership estate, if he have the qualifications and compe- 
tency required for a general administrator. He is denominated 
an administrator of the partnership, and his powers and duties 
extend to the settlement of the partnership business generally, 
and the payment or transfer of the interest of the deceased in 
the partnership property remaining after the payment or satis- 
faction of the debts and liabilities of the partnership, to the 
executor or general administrator within six months from the 
date of his appointment, or such further time, if necessary, as 
the court may allow. In the exercise of his powers and the per- 
formance of his duties, the administrator of the partnership is 
subject to the same limitations and liabilities, and control and 
jurisdiction of the court, as a general administrator. 


Sec. 123. The bond of the administrator of the partner- 
ship shall be in a sum not less than double the value of the part- 
nership property, and shall be given in the same manner and be 
of the same effect as the bond of a general administrator. 

Sec. 124. In case the surviving partner is not appointed 
administrator of the partnership, the administration thereof 
devolves upon the executor or general administrator, but before 
entering upon the duties of such administration, he shall give 
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an additional bond in double the value of the partnership prop- 
erty. 

Sec. 125. Every surviving partner, on the demand of an 
executor or administrator of a deceased partner, shall exhibit 
and give information concerning the property of the partnership 
at the time of the death of the deceased partner, so that the 
same may be correctly inventoried and appraised; and in case 
the administration thereof shall devolve upon the executor or 
administrator, such survivor shall deliver or transfer to him on 
demand, all the property of the partnership, including all books, 
papers and documents pertaining to the same, and shall afford 
him all reasonable information and facilities for the performance 
of the duties of his trust. 


Sec. 126. Any surviving partner who shall refuse or neg- 
lect to comply with the requirements of the last section, may be 
cited to appear before the court and unless he show cause to the 
contrary, the court shall require him to comply with such section 
in the particular complained of. 


Sec. 127. The following persons are not qualified to act as 
executors or administrators: Non-residents of this Territory, 
minors, judicial officers other than justices of the peace, per- 

_sons of unsound mind or who have been convicted of any felony 
or of a misdemeanor involving moral turpitude, or a married 
woman. And when any person to whom letters testamentary or 
of administration have been issued, becomes disqualified to act 
because of leaving the Territory, becoming of unsound mind, or 
is convicted of any crime or misdemeanor involving moral turp- 
itude, or of a woman and she ceases to be single, the probate 
court having jurisdiction shall revoke his or her letters as in this 
act provided. 

Sec. 128. In all cases where it is provided in the last will 
and testament of the deceased, that the estate shall be settled in 
a manner provided in such last will and testament, and that 
letters testamentary or of administration shall not be required, 
it shall not be necessary to take out letters testamentary or of 
administration, except to admit to probate such will in the man- 
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ner required by existing laws, and after the probate of such will, 
all such estates may be managed and settled without the inter- 
vention of the probate court, if the said last will and testament 
so provides: Provided, however, In all such cases, if the party 
named in such will as executor shall decline to execute the trust, 
or shall die or be otherwise disabled from any cause from acting 
as such executor, then letters testamentary or of administration 
shall issue as in other cases: And provided further, If the 
party named in the will shall fail to execute the trust faithfully 
and to take care and promote the interests of all parties taking 
under the will, then upon petition of any creditor of such estate, 
or of any of the heirs, or of any person on behalf of any minor 
heirs, it shall be the duty of the probate court of the county 
wherein such estate is situated, to cite such person having the 
management of such estate to appear before such court, and if, 
upon hearing of such petition, it shall appear that the trust in 
such will is not faithfully discharged, and that the parties inter- 
ested or any of them have been or are about to be damaged by 
such acts or doings of the executor, then letters testamentary or 
of administration shall be had and required in such cases, and 
all other matters and proceedings shall be had and required as 
are now required in the administration of estates, and in such 
cases, the costs of the citation and hearing shall be charged. 
against the party failing and neglecting to execute the trust as 
required in such will. 


CHAPTER VII. 
OF THE INVENTORY AND EFFCTS OF DECEASED PERSONS. 


Sec. 129. Every executor or administrator shall, after 
having qualified, by giving bond as hereinbefore provided, have 
aright to.the immediate possession of all the real as well as 
personal estate of the.deceased, and may receive the rents and 
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profits of the real estate until the estate shall be settled or 
delivered over, by order of the probate court, to the heirs or devi- 
sees, and shall keep in tenantable repair all houses, buildings and 
` fixtures thereon, which are under his control. 


Src. 130. Every executor and administrator shall make 
and return, upon oath, into the probate court, within one month 
after his appointment, a true inventory of the real and personal 
estate of the deceased, which shall come to his possession or 
knowledge. 

Sec. 131. The estate and effects comprised in the inventory, 
shall be appraised by three suitable disinterested persons, who shall 
be appointed by the probate court. If any part of the estate shall 
be in another county than that in which letters are issued, 
appraisers residing in such county may be appointed by the pro- 
bate court having jurisdiction of the case, or if most advisable 
the same appraisers may act. Such appraisers shall receive as 
compensation for their services, three dollars per day, to be paid 
out of the estate, and when they have to go out of their county 
mileage shall be allowed. 

Src. 132. Before proceeding to the discharge of their 
duties, the appraisers shall take and subscribe an oath before 
any officer authorized to administer oaths, to be attached to the 
inventory, that they will honestly and impartially appraise the 
property which shall be exhibited to them, according to the 
best of their knowledge and ability; they shall proceed to esti- 
mate and appraise the property, and set down each article 
separately, with the value thereof in dollars and cents, in figures 
opposite the respective articles. The inventory shall contain all 
the estate of the deceased, real and personal, a statement of all 
debts, partnership and other interests, bonds, mortgages, notes, 
and other securities for the payment of money belonging to the 
deceased, specifying the name of the debtor in each security, the 
date, the sum originally payable, the endorsements thereon, if 
any, and their dates, and the sum which, in the judgment of 
the appraisers, may be collectable on each debt, interest or 
security. 
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Sec. 133. The inventory shall also contain an account of 
all moneys belonging to the deceased, which shall have come to 
the possession or knowledge of the executor or administrator; 
and if none shall come to his possession or knowledge, the fact 
shall be so stated in the inventory. 


Sec. 134. The naming of any person as executor ina will, 
or the appointmeut of any person as administrator, shall not 
operate as a discharge from any just claim which the testator or 
intestate had against the executor or administrator, but the 
claim shall be included in the inventory, and the executor and 
administrator shall be liable to the same extent as he would 
have been had he not been appointed executor or administrator. 


Sec. 135. The discharge or bequest in a will of any debt 
or demand of the testator against any executor named in his 
will, or against any other person, shall not be valid against the 
creditors of the deceased, but shall be construed as a specific 
bequest of such debt or demand, and the amount thereof shall 
be included in the inventory, and shall if necessary, be applied in 
payment of his debts; if not necessary for that purpose, it shall 
be paid in the same manner and proportions as other specific 
legacies. à 

Sec. 136. The inventory shall be signed by the appraisers, 
and be verified by the oath of the executor or administrator to 
the effect that the inventory contains a true statement of all of 
the estate of the deceased, which has come to his possession 
or knowledge, and particularly of all moneys belonging to the 
deceased, and of all just claims of the deceased against the 
executor or administrator. 


Sec. 137. If any executor or administrator shall neglect or 
refuse to return the inventory within the period prescribed, or 
within such further time, not exceeding three months, as the 
court shall allow, the court shall revoke the letters testamentary 
or of administration; and the executor or administrator shall 
be liable on his bond to any party interested for the injury sus- 
tained by the estate through his neglect. 
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Sec. 138. Whenever property, not mentioned in an inven- 
tory shall come to the knowledge or possession of the executor 
or administrator, he shall cause the same to be appraised in the 
manner prescribed in this chapter, and an additional inventory 
to be returned, subscribed and sworn to as is provided in this 
chapter, as soon as practicable after the discovery thereof, and 
the making of such inventory may be enforced, after notice, 
by attachment to which may be added the revocation of the let- 
ters. 


Sec. 139. The personal estate of the deceased, which shall 
come into the hands of the executor or administrator, shall be 
first chargeable with the payment of the debts and expenses; 
and if the goods, chattels, rights and credits in the hands of the 
executor or administrator, shall not be sufficient to pay the 
debts of the deceased, the expenses of administration, and the 
allowance to the family of the deceased, the whole, or so much 
as may be necessary of the real estate, may be sold for that pur- 
pose by the executor or administrator, in the manner prescribed 
in this act. 


Sec. 140. If any person before the granting of letters tes- 
tamentary or administration, shall embezzle or alienate any of 
the moneys, goods, chattels or effects of any deceased person, he 
shall stand chargeable, and be liable to the action of the executor 
or administrator of the estate, in double the value of the prop- 
erty so embezzled or alienated, to be recovered for the benefit of 
the estate. 


Sec. 141. If the executor, administrator, heir, legatee, 
creditor, or other person interested in the estate of any deceased 
person, shall complain to the probate court, on oath, that any 
person is suspected of having concealed, embezzled, snuggled, 
conveyed away, or disposed of any moneys, goods, or chattels of 
the deccased, or that he has in his possession or knowledge any 
deeds, conveyances, bonds, contracts, or other writings which 
contain cvidence of, or tend to disclose the right, title, interest 
or claim of the deceased to any real or personal estate, or any 
claim, demand, or last will of the deceased, the said judge may 
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cite such person to appear before the probate court, and may 
examine him on oath upon the matter of such complaint. TF 
such person be not in the county where letters have been granted, 
he may be cited and examined, either before the probate court 
for the county where he may be found, or before the court issu- 
ing the order or citation; but in the latter case, if he appear 
and be found innocent, his necessary expenses shall be allowed 
him out of the estate. 


Sec. 142. If the person so cited, refuse to appear and sub- 
mit to such examination, or to answer such interrogatories as 
may be put to him, touching the matter of such complaint, the 
court may, by warrant for that purpose,jcommit him to the county 
jail, there to remain in close custody until he shall submit to the 
order of the court, and all such interrogatories and answers shall 
be in writing and shall be signed by the party examined and filed 
in the probate court. 


Sec. 143. The probate court upon the complaint on oath 
of any executor or administrator, may cite any person who shall 
have been entrusted with any part of the estate of the deceased 
person, to appear before the said court, and may require such 
person to give a full account, on oath, of any moneys, goods, 
chattels, bonds, accounts, or other papers belonging to the estate, 
which shall have come to his possession in trust for such executor 
or administrator, and of his proceeding thereon; and if the 
person so cited shall refuse to appear and answer such account, 
the court may proceed against him as provided in the preceding 
section. 


Sec. 144. If by the return of the inventory of any intes- 
tate’s estate, who died leaving a widow or minor children, it shall 
appear that the value of the estate does not exceed five hundred 
dollars, the probate court shall, by decree for that purpose, assign 
for the use and support of the widow and minor children of the 
intestate, or for the support of the minor child or children, if 
there be no widow, the whole estate, after the payment of the 
funeral expenses and expenses of administration, and there shall 
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be nu further proceedings in the administration, unless further 
estate be discovered. 

Sec. 145. Whenever it shall appear from the inventory or 
from other satisfactory showing, that the estate of any dece- 
dent does not exceed one thousand dollars in value, the costs, fees 
and charges in the administration ot the same shall be reduced 
to half the amounts now allowed by law: Provided, however, 
That nothing in this section shall be so construed as to conflict 
with the next preceding section withdrawing certain estates from 
further proceedings in administration. 


CHAPTER VIII. 
PROVISION FOR THE SUPPORT OF THE FAMILY. 


Src! 146. When a person shall die, leaving a widow and 
minor child or children, the widow, child or children shall be 
entitled to remain in possession of the homestead, and of all the 
wearing apparel of the family, and of all the household furniture 
of the deceased. 


Sec. 147. Upon the return of the inventory, the court 
shall set apart for the use of the widow, minor child or children, 
all the property of the estate by law exempt from execution. 


Sec. 148. If the amount thus exempt be insufficient for 
the support of the widow and minor child or children, the-pro- 
bate court shall make such further reasonable allowance out of 
the estate as may be necessary for the maintenance of the fami- 
ly, according to their circumstances, during the progress in the 
settlement of the estate. 


Sec. 149. Any allowance made by the court in accordance 
with the provisions of the preceding section, shall be paid by the 
executor or administrator in preference to all other charges, 
except funeral charges and expenses of administration. 
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Sec. 150, When property shall have been set apart for the 
use of the family, in accordance with the provisions of this 
chapter, if the deceased shall have left a widow and no minor 
children, such property shall be the property of the widow ; if 
he shall have left also a minor child or children, one-half to the 
widow, and the remainder to such child, or in equal shares to 
such children, if there are more than one ; if there be no widow 
then the whole shall belong to the minor child or children. 


Sec. 151. If intestate leave no widow or minor children, 

all his estate shall be assets in the hands of the administrator, 

after payment of funeral expenses and expenses of administra- 

` tion, for the payment of the debts of the deceased, or distribution 
according to law. 


CHAPTER IX. 
OF CLAIMS AGAINST THE ESTATE, 


Sec. 152. Every executer or administrator shall immedi- 
ately after his appointment cause to be published in some news- 
paper printed in the county, if there be one, if not, then in such 
newspaper as may be designated by the court, a notice to the 
creditors of the deceased, requiring all persons having claims 
against tle deceased to present them, with the necessary vouch- 
ers, within one year after the date of such notice, to such execu- 
tor or administrator, at the place of his residence or transaction 
of business, to be specified in the notice. Such notice shall be 
published as often as the probate court shall deem necessary, 
but not less than once in a week for four succcessive weeks. 


Sec. 153. After the notice shall have been published, a 
copy thereof, together with the affidavit attached thereto, of 
the publisher or printer of the paper in which the same was pub- 
lished, shall be filed by the executer or administrator in the pro- 
bate court. 
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Sec. 154. Tf a claim be not presented within one year after 
the first publication of the notice, it shall be barred. 


Sec. 155. Every claim presented to the administrator shall 
be supported by the affidavit of the claimant that the amount is 
justly due, that no payments have been made thereon, and that 
there are no offsets to the same to the knowledge of the claimant. 
The oath may be taken before any officer authorized to adminis- 
tor oaths. The executor or adininistrator may also require satis- 
factory vouchers to be produced in support of the claim. 


Sec. 156. When a claim accompanied by the affidavit re- 
quired in the preceding section has been presented to the execu- 
tor or administrator, he shall indorse thereon his allowance or re- 

‘ jection, with the day and date thereof. Ifhe allow the claim, 
it shall be presented to the judge of the probate court, who shall 
in the same ma nner indorse on it his allowance or rejection. If 
the executor or administrator reject the claim, he shall notify 
the claimant forthwith of said rejection. 


Sec. 157. Every claim which has been allowed by the ex- 
ecutor or administrator and the said judge, shall be filed in the 
probate court and be ranked among the acknowledged debts of the 
estate, to be paid in the course of the administration. 


Sec. 158. Any judge of a probate court may present a 
claim against the estate of any decedent for allowance, to the 
executor or administrator, and if the executor or administrator 
allows such claim, he shall in writing designate some judge of 

- the probate court of an adjoining county, and the said judge 
shall have the same power to allow or reject it as he would have, 
had letters issued in his court ; and the claimant shall have, in 
the event of his claim being rejected, all the rights incident to 
any other creditor against the estate. 


Sec. 159. When a claim is rejected by either the executor, 
administrator or the judge of probate court, the holder must 
bring suit in the proper‘’court against the executor or adminis- 
trator within three months after its rejection, otherwise the claim 
shall be forever barred. 
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Sec. 160. No celain shall be allowed by the executor, 
administrator or probate court which is barred by the statute of 
limitations. 


Sec. 161. No holder of any claim against an estate shall 
maintain any action thereon, unless the claim shall have been 
first presented to the executor or administrator. 


Sec. 162. The time during which there shall be a vacancy 
in the administration shall not be included in any limitations 
herein prescribed. 


Sec. 163. If any action be pending against the testator 
or intestate at the time of his death, the plaintiff shall in like 
manner present his claim to the executor or administrator for 
allowance or rejection, authenticated as in other cases; and no 
recovery shall be had in the action unless proof be made of the 
presentment. 


Sec. 164. Whenever any claim shall have been presented 
to an executor or administrator and the judge of the probate 
court, and a part thereof shall be allowed, the amount of such 
allowance shall be stated in the indorsement. If the creditor 
shall refuse to accept the amount so allowed in satisfaction of 
his claim, he shall recover no costs in any action he may bring 
against the executor or administrator, unless he shall recover a 
greater amount than that offered to be allowed, exclusive of in- 
terest and costs. 


Sec. 165. The effect of any judgment rendered against any 
executor or administrator shall be only to establish the claim in 
the same manner as if it had been allowed by the executor or ad- 
ministrator and the probate court; and the judgment shall be 
that the executor or administrator pay, in due cdurse of admin- 
istration, the amount ascertained to be due. A certified tran- 
script of the judgment shall be filed in the probate court, and no 
execution shall issue upon such judgment, nor shall it create a 
alien upon the property of the estate, ur give the judgment 
creditor any priority of payment. j : 


Src. 166. When any judgment has been rendered against 
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the testator or intestate in his lifetime, no execution shall issue 
thereon after his death, but it shall be presented to the executor 
or administrator as any other claim, but need not be supported 
by the affidavit of the claimant, and if justly due and unsatisfied, 
shall be paid in due course of administration: Provided, however, 
That if it be a lien upon any property of the deceased, the same 
may be sold for the satisfaction thereof, and the officer making 
the sale shall account to the executor or administrator for any 
surplus in his hands. 


Sec. 167. If the executor or administrator doubt the 
correctness of any claim presented to him, he may enter into an 
agreement in writing with the claimant to refer the matter in 
controversy to some disinterested person, or persons, to be ap- 
proved by the judge of the probate court. Upon filing the 
agreement in the probate court, the court shall enter an order re- 
ferring the matter in controversy to the persons so selected. 


Sec. 168. The referee or referees having been sworn, shall 
proceed to hear and determine the case and make return thereof; 
and their award, if not excepted to, shall be entered as the 
decision of the probate court. If exceptions in writing are 
filed, the court shall proceed to determine the case in like 
manner as other claims are determined. The compensation of 
referees shall be the same as allowed by referees in the district 
court. 


Sec. 169. If the executor or administrator is himself a 
creditor of the testator or intestate, his claim duly authenticated by 
affidavit, shall be presented for allowance or rejection to the 
probate court, and its allowance by the judge shall be sufficient 
evidence of its correctness. 


Sec. 170. If the executor or administrator shall neglect 
for two months after his appointment, to give notice to creditors 
as prescribed by this article, it shall be the duty of the court to 
revoke his letters. 


Sec. 171. At the same time at which the executor or admin- 
istrator is required to return his inventory, he shall also return a 
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statement of all claims against the estate which shall have been 
presented to him, when required by the court, and from time to 
time thereafter shall present a statement of claims subse- 
quently presented to him; and in all such statements he shall 
designate the names of creditors, the nature of each claim, when 
it did or will become due, and whether it was allowed or 
rejected by him. 

Sec. 172. In case of resignation or removal for any 
cause of any executor or administrator, and the appointment 
of another or others after notice has been given by publication 
as required by law by such executor or administrator first 
appointed to persons to present their claims against the estate or 
be forever: barred, it shall be the duty of the judge of the pro- 
bate court to cause notice of such resignation or removal and 
such new appointment to be published two successive weeks in 
the same newspaper in which the original notice was published, 
if the publication of such paper is at the time continued, and if 
not, then in some other newspaper published in the Territory; 
and said estate shall be closed up and settled within the year 
from the ‘date of said original notice, unless further time be 
granted by the probate court as provided by law. 


CHAPTER X. 
SALES OF PROPERTY BY EXECUTORS AND ADMINISTRATORS. 


Sec. 173. No sale of any property shall be valid unless 
made under order of the probate court. 

Sec. 174. All applications for orders of sale shall be by 
petition, in writing, in which shall be set forth the facts, showing 
the sale to be necessary, and upon the hearing, any person inter- 
ested in the estate, may file his written objections, which shall be 
heard and determined. 
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Sec. 175. At the term of the court at which the inventory 
is returned, the executor or administrator shall apply for an 
order to sell the perishable property of the estate, and so much 
other property as may be necessary to be sold, to pay the allow- 
ance made to the family of the deceased. 

Sec. 176. If claims against the estate have been allowed, 
and a sale of property shall be necessary for the payment of the 
expenses of the administration, he may also apply for an order 
to sell so much of the personal estate as shall be necessary. 


Sec. 177. If it appear to the court that a sale is necessary, 
it shall so order. In making such sale, the court shall order such 
articles as are not necessary for the support and subsistence of 
the family of the deceased, or not specially bequeathed, to be 
first sold. 

Sec. 178. Sales of personal property shall be made at 
public auction, and after notice given tor at least two weeks, 
which notice shall be given by notices posted in ten public places 
in the county, or by publication in a newspaper, if the judge 
shall so order, in which shall be stated the time and place of 
sale. 


Sec. 179. If it be made to appear to the satisfaction of 
the probate court, that it will be for the interest of the estate to 
allow the executor or administrator to sell some or the whole of 
the personal estate at private sale, the court may so order. 


- Kec. 180. When the personal estate in the hands of the 
executor or administrator shall be insufficient to pay the allow- 
ance to the family, and all the debts and charges of the admin- 
istration, the executor or administrator may sell the real estate 
for that purpose, upon the order of the probate court. To 
obtain such order he shall present a petition to the court, setting 
forth the amount of the personal estate that has come to his 
hands, and how much, if any, remains undisposed of, a list and 
the amounts of the debts outstanding against the deceased, as 
far as the same can be ascertained, a description of all the real 


estate of which the testator or intestate died seized, the condi- 
31 
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tion and value of the respective lots and portions, the names and 
ages of the devisees, if any, and of the heirs of the deceased, 
which petition shall be verified by the oath of the party present- 
ing the same. 


Sec. 181. If it shall appear by such petition that there is 
not sufficient personal estate in the hands of the executor or 
administrator to pay the allowance to the family, the debts out- 
standing against the deceased, and the expenses of administra- 
tion, and that it is necessary to sell the whole or some portion of 
the real estate, for the payment of such debts, the probate court 
shall thereupon make an order, directing all persons interested to 
appear at a time and place specified, not less than four nor more 
than eight weeks from the time of making such order, to show 
cause why an order should not be granted to the executor or 
administrator, to sell the real estate of the deceased, or so much 
thereof as shall be necessary, as shall be requisite to pay such 
allowances, charges and debts. 


Sec. 182. A copy of such order to show cause, shall be 
personally served on all persons interested in the estate, at least 
ten days before the time appointed for hearing the petition, or 
shall be published at least four successive weeks in such news- 
paper as the court shall order: Provided, however, If all per- 
sons interested in the estate shall signify, in writing, their assent 
to such sale, the notice may be dispensed with. 


Sec. 183. The probate court at the time and place ap- 
pointed in such order, or at such other time to which the hear- 
ing may be adjourned, upon proof of the due service or publica- 
tion of a copy of the order, or upon filing the consent in writing, 
to such sale, of all parties interested, shall proceed to the hearing 
of such petition; and if such consent be not filed, shall hear and 
` examine the allegation and proofs of the petitioners and of all 
persons interested in the estate, who may oppose the application. 


Src. 184. If any of the devisees or heirs of the deceased 
are minors, and have a general guardian in the county, the copy 
of the order shall be served on the guardian. If they have no 
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such gurdian, the court shall, before proceeding to act on the 
petition, appoint some disinterested person their guardian, for 
the sole purpose of appearing for them and taking care of their 
interests in the proceedings. 

Sec. 185. The executor or administrator may be examined 
under oath, and witnesses may be examined by either party, 
and process may be issued to compel their attendance and testi- 
mony, by the probate court, in the same manner and with like 
effect as in other cases. 

Sec. 186. If it shall appear to the court that it is neces- 
sary to sell a part of the real estate, and that by a sale of such 
part the residue of the estate or some specific part or piece 
thereof would be greatly injured, the court may authorize the 
sale of the whole estate, or of such part thereof as may be 
adjudged necessary, and most of the interest of all concerned. 


Sec. 187. If the probate court shall be satisfied after a 
full hearing upon the petition, and on examination of the proofs 
and allegations of the parties interested, that a sale of the whole 
or some portion of the real estate is necessery for the payment 
of the allowance to the family, and all valid claims agaimst the 
estate and charges of administration, or if such sale be assented 
to by all the persons interested, he shall make an order of sale 
authorizing the executor or administrator to sell the whole or 
so much and such parts of the real estate described in the peti- 
tion as he shall judge necessary or beneficial. 


Sec. 188. The order shall specify the lands to be sold and 
the terms of sale, which may be either for cash or on credit, and 
not exceeding six months, as the court may direct. If it appear 
that any part of such real estate has been devised and not 
charged in such devise with the payment of debts, the court shall 
order that part descended to heirs to be sold, before that so 
devised. 

Sec. 189. If the executor or administrator shall neglect 
to apply for an order of sale whenever it may be necessary, any 
person interested in the estate may make application therefor in 
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the same manner as an executor or administrator, and notice 
thereof shall be given to the executor or administrator before 
hearing. 

Sec. 190. Upon making such order, the clerk of the pro- 
hate court shall deliver it to the executor or administrator, who 
shall thereupon be authorized to sell the real estate as directed. 


Sec. 191. When a sale is ordered, notice of the time and 
place of sate shall be posted in ten of the most public places in 
the county where the land is situated, at least twenty days before 
the day of sale, and shall be published in some newspaper in 
this Territory, in general circulation in said county, for three 
successive weeks next before such sale, in which notice the lands 
and tenements shall be described with proper certainty. 


Sec. 192. Such sale shall be in the county where the lands 
are situated, at public auction, between the hours of ten o’clock 
in the morning and the setting of the sun the same day; but if 
the executor or administrator shall deem it for the interest of 
all concerned that the sale should be postponed, he may adjourn 
it for any time not exceeding fourteen days. 


Sec. 193. Incase of such adjournment notice thereof shall 
be given by a public proclamation at the time and place first 
appointed for the sale; and if the adjournment shall be for more 
than one day, further notice shall be given by posting or pub- 
lishing as the time and circumstances may admit. 


Src. 194. The executor or administrator shall, when the 
sale is on credit, take the note or notes of the purchaser for the 
purchase money, with surety, and mortgage on the property to 
secure their payment. 


Sec. 195. The executor or administrator making any sale 
of real estate shall, at the next term of the court thereafter, make 
a return of his proceedings to the probate court, who shall 
examine the same, and if he shall be of opinion that the proceed- 
ings were unfair, or that the sum bidden is disproportionate to 
the value, and that a sum exceeding such bid at least ten per 
cent., exclusive of expenses of a new sale, may be obtained, he 
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shall vacate such sale and order another to be had, of which 
notice shall be given, and the sale shall be conducted in all 
respects as if no previous sale had taken place. 


Sec. 196. When the return of the sale is made, any per- 
- son interested in the estate may file written objections to the con- 
firmation of the sale, and may be heard and produce witnesses 
in support of his objections. 


Sec. 197. If it appear to the court that the sale was 
legally made and fairly conducted, and that the sum bidden was 
not disproportionate to the value of the property sold, or if dis- 
proportionate, that a greater sum, as above specified, cannot be 
obtained, the court shall make an order confirming the sale and 
directing conveyances to be executed; and such sale, from that 
time, shall be confirmed and valid. 


Sec. 198. Such conveyances shall thereupon be executed 
to the purchaser by the executor or administrator. They shall 
contain and set forth at large the original order authorizing a 
sale, and the order confirming-the sale and directing the con- 
veyance; and they shall be deemed to convey all the estate, 
rights and interest of the testator or intestate at the time of his 
death. 


Sec. 199. Before any order is entered confirming the sale, 
it shall be proven to the satisfaction of the probate court that 
notice of the sale was given, as herein prescribed, and the order 
of confirmation shall state that such proof was made. 


Sec. 200. When a testator shall have given any legacy by 
will that is effectual to charge real estate, and his goods, chattels, 
rights and credits shall be insufficient to pay such legacy, to- 
gether with its debts and charges of administration, the executor 
or administrator, with the will annexed, may obtain an order to 
sell his real estate for that purpose in the same manner, and 
upon the same terms and conditions as are prescribed in this act, 
in case of a sale for the payment of debts. 


Sec. 201. If the testator shall make provision by his 
will, or designate the estate to be appropriated for the payment 
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of his debts, the expenses of administration, or family expenses, 
they shall be paid according to the provision of the will, and out 
of the estate thus appropriated, so far as the same inay be suffi- 
cient, 

Sec. 202. When any division has been made, or any pro- 
perty directed to be sold, the executor or administrator with the 
will annexed, may proceed to sell without the order of the pro- 
bate court ; but he shall be bound as an administrator, to give 
notice of the sale, and to proceed in making the sale in all res- 
pects as if he were under the order of the court, unless there are 
special directions given in the will, in which case he shall be 
governed by such directions ; but in all cases he shall make re- 
turn of the sale to the probate court, who shall vacate such sale 
unless the same shall appear in all respects to be made according 
to law in like manner as upon sales made by administrator. 


Src. 203. If the provision made by the will or the estate 
appropriated be not sufficient to pay the debts and expenses of 
administration, and family expenses, such part of the estate as 
shall not have been disposed of by the will, if any, shall be ap- 
propriated for that purpose, according to the provisions of 
this act. 

Sec. 204. The estate, real and personal, given by the will 
to any legatees or devisees, shall be held liable for the payment 
of the debts, the expenses of administration, and of the family, 
in proportion to the value or amount of the several devises or 
legacies, if there shall not be other sufficient estate, except that 
specific devises or legacies may be exempted, if it appear to the 
court necessary to carry into effect the intention of the testator. 

Sec. 205. When the estate given by any will has been 
sold for the payment of debts and expenses, all the devisees and 
legatees shall be liable to contribute according to their respective 
interests, to any devisee or legatee from whom the estate devised 
to him may be taken for the payment of the debts or expenses; 
and the probate court when distribution is made, shall by decree 
for that purpose, settle the amount of the several liabilities and 
decree how much each person shall contribute. 
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Src. 206. If the deceased person at the time of his death 
was possessed of a contract for the purchase of lands, his interest 
in such land under such contract, may be sold on the applica- 
tion of his executor or administrator, in the same manner as if 
he had died seized of such lands ; and the same proceedings may 
he had for that purpose as are prescribed in this act, in respect 
to lands of which he died seized, except as hereinafter provided. 


Src. 207. Such sale shall be made subject to all payments 
that may thereafter become due on such contract, and if there be 
any such payments thereafter to become due, such sale shall not 
be confirmed by the probate court until the purchaser shall 
have executed a bond to the executor or administrator for his 
benefit and idemnity, and for the benefit and indemnity of the 
persons entitled to the interest of the deceased in the lands so con- 
tracted for, in double the whole amount of the payments there- 
after to become due on such contract, with such securities as the 
probate court shall approve. 


Sec. 208. Such bond shall be conditioned that the pur- 
chaser will make all payments for such land as shall become due, 
after the date of such sale, and will fully idemnify the executor 
or administrator and the person so entitled, against all demands, 
costs and charges and expenses Ly reason of any covenant or 
agreement contained in such contract ; but if there be no pay- 
ments thereafter to become due on such contract, no bond shall 
be required of the purchaser. 


Sec. 209. Upon the confirmation of such sale, the execu- 
tor or administrator shall execute to the purchaser an assign- 
ment of the contract, which assignment shall vest in the pur- 
chaser, his heirs and assigns, all the right, title and interest of 
the persons entitled to the interest of the deceased in the land 
sold at the time of the sale; and such purchaser shall have the 
same rights and remedies against the vendor of such lands as 
the deceased would have had if living. 


Sec. 210. If any person die, having mortgaged any real or 
personal estate, and shall not have devised the same or provided 
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for the redemption thereof by will, the probate court, upon the 
application of any person interested, may order the executor or 
administrator to redeem the estate out of the personal assets, if 
it should appear to the satisfaction of the court that such re- 
demption would be beneficial to the estate and not injurious to 
creditors, 

Sec. 211. If such redemption be not deemed expedient, 
the court shall order such property to be sold at public sale, 
which sale shall be with the same notice, and conducted in the 
same manner as required in other cases of rea] estate provided tor 
in this act, and the executor or administrator shall thereupon 
execute a conveyance thereof to the purchaser which conveyance 
shall be effectual to convey to the purchaser all the right, title 
and interest which the deceased would have had in the property 
had not the same been mortgaged by him, and the purchase mon- 
ey, after paying the expenses of the sale, shall first be applied to 
the payment and discharge of such mortgage, and the residue in 
due course of administration. If said sale of the mortgaged 
premises shall be insufficient to secure the mortgage debt, the 
mortgagee shall file a claim for balance, authenticated as other 
claims and payable in due course of administration. 

Sec. 212. If there shall be any neglect or misconduct in 
the proceedings of the executor or administrator in relation to 
any sale by which any person interested in the estate shall suffer 
damages, the party aggrieved may recover the same ina suit up- 
on the bond of the executor or administrator, or otherwise, as 
the case may require. 


Sec. 213. Any executor or administrator who shall fraudu- 
lently sell any real estate of his testator or intestate, contrary to 
the provisions of this act, shall be liable in double the value of the 
land sold, as damages, to be recovered in an action by the person 
or persons having an estate of inheritance therein. 
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CHAPTER XI. 


OF THE POWERS AND DUTIES OF THE EXECUTOR AND ADMIN- 
ISTRATOR AND OF THE MANAGEMENT OF THE ESTATE. 


Sec. 214. The executor or administrator shall take into 
his possession all the estate of the deceased, real and personal, 
and collect all debts due to the deceased. 


Sec. 215.: Actions for the recovery of any property, 
real, or personal, or for the possession thereof, and all actions 
founded upon contracts, may be maintained by and against ex- 
ecutors and administrators in all cases in which the same might 
have been maintained by or against their respective testators or 
intestates. 


Sec. 216. Executors and administrators may maintain 
actions against any person who shall have wasted, destroyed, tak- 
en, carried away or converted to his own use the goods of their 
testator or intestate in his lifetime, also may maintain 
actions for trespass committed on the estate of the deceased 
during his lifetime. 

Src. 217. Any person, or his personal representatives, 
shall have an action against the executor or administrator of any 
testator or intestate who in his lifetime shall have wasted, des- 
troyed, taken or carried away, or converted to his own use the 
goods and chattels of any such person, or committed any tres- 
pass on the real estate of such person. 


Sec. 218. Any administrator may in his own name, 
for the use and benefit of all parties interested in the estate, 
maintain actions on the bond of an executor or of any former 
administrator of the same estate. 

Sec. 219. Whenever a debtor of a deceased person shall 


be unzbie to pay all his debts, the executor or administrator 
38 
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may, with the approbation of the probate court, compound with 
him and give him a discharge upon receiving a fair and just 
dividend of his effects. 


Sec. 220. When there shall be a decficiency of assets in the 
hands of an executor or administrator, and when the deceased 
shall in his litetime have conveyed any real estate or any right 
or interest therein, with intent to defraud his creditors or to 
@void any right, duty or debt of any person, or shall have so 
conveyed such estate, which deed or conveyance by law are void 
as against creditors, the executor or administrator may, and it 
shall be his duty to commence and prosecute to final judgment 
any proper action for the recovery of the same, and may recover 
for the benefit of the creditors all such real estate so fraudu- 
lently conveyed, and may also for the benefit of the creditors, 
sue and recover all goods, chattels, rights and credits which may 
have been so fraudulently conveyed by the deceased in his lifetime, 
whatever may have been the manner of such fraudulent con- 
veyance. 


Src. 221. No executor or administrator shall be bound 
to sue for such estate as mentioned in the preceding section, for 
the benefit of the creditors, unless on application of the credi- 
tors of the deceased; and the creditors making such applications 
shall pay such part of the costs and expenses, or give such se- 
curity to the executor or administrator thereof, as the probate 
court shall direct. 

Src. 222. The real estate so recovered shall be sold for 
the payment of debts in the same manner as if the deceased had 
died seized thereof, upon obtaining an order therefor from the 
probate court, and the proceeds of all goods, chattels, rights and 
credits so recovered, shall be appropriated in payment of debts 
of the deceased, in the same manner as other property in the 
hands of the executor or administrator. 
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. CHAPTER XII. 


OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND AD- 
MINISTRATORS IN CERTAIN CASES. 


Sec 223. When any person who is bound by contract, in 
writing, to convey any real estate, shall die before making the 
conveyance, the probate court may make a decree authorizing 
and directiag the executor or administrator to convey such real 
estate to the person entitled thereto, in all cases where such de- 
ceased person, if living, might be compelled to make such con- 
veyance. l 


Sec. 224. On presentation of a petition of any person 
claiming to be entitled to such conveyance from any executor or 
administrator, setting forth the facts upon which such claim is 
predicated, the probate court shall appoint a time and place for 
hearing such petition, which shall be a regular term of the court, 
and shall order notice of the pending thereof, and the time and 
place of hearing, to be published at least four successive weeks 
next before such hearing, in such newspaper in this Territory as 
the court shall designate. 

Sec. 225. At the time and place appointed for such hear- 
ing or at such other time as the same may be adjourned to, upon 
proof by affidavit of the publication of the notice, the court 
shall proceed to a hearing, and all persons interested in the 
estate may appear and resist such petition, by filing their ob- 
jections in writing and the court may examine on oath the 
petitioner and all who may be produced before him for that 
purpose. 

Sec. 226. After a full hearing upon such petition and 
objections, and examination of the facts and circumstances of 
the claim, if the probate court is satisfied that the petitioner is 


300 PROBATE PRACTICE ACT. 


entitled to a conveyance of the real estate described in the pe- 
tition, the court shall make a decree authorizing and directing 
the executor or administrator to execute a conveyance thereof 
to the petitioner. 


Sec. 227. Any person interested may, within thirty days, 
appeal from such decree to the district court of the district 
embracing the county in which jurisdiction is exercised; but if 
“no appeal be taken from such decree within the time limited 
therefor, or if such decree be confirmed on appeal, it shall be 
the duty of the executor or administrator to execute the con- 
veyance according to the directions contained in the decree; and 
a certified copy thereof shall be recorded with the deed in the 
office of the auditor of the county where the lands lie, and shall 
be evidence of the correctness of the proceedings and of the au- 
thority of the executor or administrator to make such conveyance. 


Sec. 228. If, upon a hearing in the probate court as here- 
inbefore provided, the said court shall doubt the right of the 
petitioner to have a specific performance of the contract, the 
petition shall be dismissed without prejudice to the rights of the 
petitioner who may at any time within three months thereafter, 
institute proceedings in the proper district court to enforce a 
specific performance. 


Sec. 229. Every conveyance made in pursuance of a de- 
cree of the probate court as provided in this act, shall be 
effectual to pass the estate contracted for as fully as if the 
contracting party himself were still living and then executed 
the conveyance. 


Sec. 230. A copy of the decree for the conveyance made by 
the probate court and duly certified and recorded in the office of 
the county auditor of the county where the lands lie, shall give to 
the person entitled to the conveyance a right to the possession of 
the lands contracted for and of holding the same according to the 
terms of the intended conveyance, in like manner as if they had 
been conveyed in pursuancé of the decree. 


Sec. 231. The recording of any decree, as provided in the 
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preceding section, shall not prevent the court making such de- 
cree from enforcing the same by other processes. 


Src, 232. If the person to whom the conveyance was to 
be made shall die before the commencement of the proceedings 
according to the provisions of this act, or before the completion 
of the conveyance, any person who would have been entitled to 
the conveyance under him as heir, devisee, or otherwise, in case 
the conveyance had been made according to the terms of the 
contract, or the executor or administrator of such deceased per- 
son, for the benefit of the person entitled, may commence such 
proceedings or prosecute the same if already commenced ; and 
the conveyance shall be so made as to vest the estate in the same 
persons who would have been entitled to it, or in the executor or 
administrator for their benefit. 


CHAPTER XIII. 


OF ACCOUNTS TO BE RENDERED BY EXECUTORS OR ADMINISTRA- 
TORS AND OF THE PAYMENT OF DEBTS. 


Src. 233. No executor or administrator shall be charge- 
able upon any special promise to answer damages or to pay the 
debts of the testator or intestate out of his own estate, unless 
the agreement for that purpose or some memorandum or note 
thereof is in writing, and signed by such executor or adminis- 
trator, or by some other person by him thereunto specially 
authorized. 


Sec. 234. Every executor or administrator shall be charge- 
able in his accounts with the whole estate of the deceased which 
may come into his possession, at the value of the appraise- 
ment contained in the inventory, except as provided in the fol- 
lowing sections, and with the interest, profit and income of the 
estate. 
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Sec. 235. He shall not make profit by the increase nor suf- 
fer loss by the decrease or destruction, without his fault, of any 
part of the estate. He shall account for the excess when he shall 
have sold any part of the estate for more than the appraisement, 
and if any has been sold for less than the appraisement he shall 
not be responsible for the loss if the sale has been justly made. 


Sec. 236. No executor or administrator shall be account- 
able for any debts due the estate if it shall appear that they re- 
main uncollected without his fault. 

Src. 237. He shall be allowed all necessary expenses 
in the care, management and settlement of the estate, and for his 
services such fees as the law provides, but when the deceased, by 
- will, shall have made some other provision for the compensation 
of his executor, that shall be deemed a full compensation for his 
services, unless he shall by a written instrument, filed in the pro 
bate court, renounce all claim for compensation provided by the 
will. 

Src. 238. No administrator or executor shall purchase any 
claim against the estate he represents, and if he shall have paid 
any claim for less than its nominal value, he shall only be en- 
titled to charge in his account so much as he shall have actually 
paid. : 

Sec. 239. When no compensation shall have been provided 
by will, or the executor shall renounce his claim thereto, be shall 
be allowed commission on the whole estate accounted for by him 
as follows: 

For the first one thousand dollars, at the rate of seven per 
cent.; for all above that sum and not exceeding two thousand 
dollars, at the rate of five per cent.; for all above that sum at 
the rate of four per cent., and the same commission shall be al- 
lowed to administrators. In all cases such further allowance 
may be made as the probate conrt shall deem just and reasonable 
for any extraordinary services not required of an executor or ad- 
ministrator in the common course of his duty: Provided, That 
the total amount of such allowance shall not exceed the amount 
of commission allowed in this section. 
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Sec. 240. Within six months after his appointment, and 
thereafter at any time when required by the court, either upon 
its own motion or the application of any person interested in the 
estate, the executor or administrator shall render for the infor- 
mation of the court an exhibit under oath, showing the amount 
of money received and expended by him, the amount of all claims 
presented against the estate, and the names of the claimants, and 
all other matters necessary to show the condition of its affairs. 


Sec. 241. Ifthe executor or administrator fail to render an 
exhibit within six months, as required in the last preceding 
section, it shall be the duty of the probate court to issue a cita- 
tion requiring him to appear and render it. 


, SEC. 242. Any person interested in the estate may at any 
time before the final settlement of accounts, present his petition 
to the probate court praying that the executor or administrator 
be required to appear and render such exhibit, setting forth the 
facts showing that it is necessary and proper that such an exhibit 
shall be made. 


Sec. 243. If the probate court be satisfied, either from the 
oath of the applicant or from any other testimony that may be 
offered, that the facts alleged are true, and shall consider the 
showing of the applicant sufficient, a citation shall be issued to 
the executor or administrator requiring him to appear on some 
day named in the citation, which shall be during the term of a 
court, and render an exhibit as prayed for. 


Sec. 244. When an exhibit is rendered by an executor or 
administrator, any person interested may appear, and by object- 
ions in writing, contest any account or statement therein con- 
tained. The court may examine the executor or administrator, 
and if he have been guilty of negligence, or wasted, embezzled 
or mismanaged the estate, his letters shall be revoked. 


Sec. 245. If any executor or administrator neglect or 
refuse to appear and render an exhibit after having been duly 
cited, an attachment may be issued against him, or his letters 
may be revoked, in the discretion of the court. 
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Sec. 246. Every executor or administrator shall render a 
full account of his administration at the expiration of one year 
from the time of his appointment. If he fail to present his 
account, it shall be the duty of the court to compel the rendering 
of such account by attachment, and any person interested in the 
estate may apply for and obtain an attachment, but no attach- 
ment shall issue unless a citation shall have been first issued and 
returned, requiring the executor or administrator to appear and 
show cause why an attachment should not issue. 


Sec. 247. Whenever the authority of an executor or admin- 
istrator shall cease, or be revoked for any reason, he may be 
cited to account before the probate court, at the instance of the 
person succeeding to the administration of the estate, in like 
manner as he might have been cited by any person interested in 
the estate, during the time he was administrator or executor. 


Sec. 248. If the executor or administrator resides out of 
the county, or absconds or conceals himself so that the citation 
cannot be personally served, and shall neglect to render an account 
within thirty days after the time above prescribed, or if he shall 
neglect to render an account within thirty days after having 
been committed where the attachment has been executed, his 
letters shall be revoked.. 


Sec. 249. In rendering his account the executor or admin- 
istrator shall produce vouchers for expenses and charges which 
he shall have paid, which vouchers shall be filed and remain in 
court; and he may be examined on oath touching such payments, 
and also touching any property and effects of the aeeener and 
the disposition thereof. 


Src. 250. On the settlement of his account, he may be 
allowed any item of expenditure not exceeding twenty dollars. 
for which no voucher is produced, if such item be supported by 
his own oath, positive to the fact of payment, specifying when, 
where, and to whom payment was made, if such oath be uncon- 
tradicted; but such allowances, in the whole, shall not excced 
three hundred dollars for payment in behalf of any one estate. 
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Sec. 251. When the account is rendered for settlement, 
notice for the hearing and settlement thereof shall be given by 
the probate court, by causing notices to be posted in three of the 
most public places in the county. The notice shall set forth the 
name of the estate, of the executor or administrator, and the 
day appointed for the settlement of account, which shall be on 
some day of a regular term of court. The court may order such 
further notice to be given as he may deem proper. 


Src. 252. On the day appointed, or on any subsequent 
day to which the hearing may have been adjourned by the court, 
any person interested in the estate may appear and file his excep- 
tions in writing to the account, and contest the same. 


Sec. 253. If there be any minor interested in the estate, 
who has no legally appointed guardian, the court shall appoint 
some disinterested person to represent him, who, on hehalf of 
the minor, may contest the account, as any other person inter- 
ested might contest it, and who shall be allowed by the court a 
reasonable compensation for his services. 


Sec. 254. The hearing and allegations of the respective 
parties may be adjourned from time to time as shall be necessary. 


Sec. 255. The settlement of the account and the allow- 
ance thereof by the court, or upon appeal, shall be conclusive 
against all persons in any way interested in the estate, saving, 
however, to all persons laboring under any legal disability, the 
right to proceed against the executor or administrator, either 
individually or upon his bond, within two years after their 
respective disabilities shall have ceased, and in any action brought 
by any such person, the allowance and settlement of the account 
shall be deemed presumptive evidence of its correctness. 


Sec. 256. The account shall not be allowed by the court 
until it be first proven that notice has been given as required by 
thie act, and the decree shall show that such proof was made to 
the satisfaction of the court, and shall be conclusive evidence of 


the fact. 
39 
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Src. 257. The debts of the estate shall be paid in the fol- 
lowing order : 


1. Funeral expenses. 

2. Expenses of the last sickness. 

3. Debts having preference by the laws of the United States. 

4, Taxes or any dues to the Territory. 

5. Judgments rendered against the deceased in his lifetime 
on which execution might have issued at the time of his death, 
and mortgages in the order of their date. 

6. All other demands against the estate. 


Sec. 258. The preference given in preceding section to a 
mortgage, shall only extend to the proceeds of the property 
mortgaged; if the proceeds of such property be insufficient to 
pay the mortgage, the part remaining unsatisfied shall be classed 
with other demands against the estate. 


Sec. 259. If the estate be insufficient to pay the debts of 
any one class, each creditor shall be paid a dividend in propor- 
tion to his claim, and no creditor of any one class shall receive 
any payment until all those of the preceding class shall have been 
fully paid. 


Sec. 260. It shall be the duty of the executor or admin- 
istrator, as soon as he may have sufficient funds in his hands to 
pay the funeral expenses, and expenses of the last sickness, and 
the allowance made to the family of the deceased, and he may re- 
tainin his hands thenecessary expenses ofadministration, but he 
shall not be obliged to pay any other debt or any legacy, until as 
prescibed by this act, the payment has been ordered by the court. 


Sec. 261. Upon the settlement of the accounts of the 
executor or administrator at the end of the year, as required by 
this act, the court shall make an order for the payment of the 
debts, as the circumstances of the estate shall require. If there 
be not sufficient fundsin the hands of the executors or administra- 
tors, the court shall specify in the decree the sum to be paid 
each creditor. 


Sec. 262. If there be any claim not due, or any contingent 
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or disputed claim against the estate, the amount thereof, or such 
part thereof as the holder would be entitled to if the claim were 
due, established, or absolute, shall be paid into the court, where 
it shall remain to be paid over to the party when he shall become 
entitled thereto; or if he fail to establish his claim, to be paid 
over or distributed, as the circumstances of the case may require: 
Provided, That if any creditor whose claim has been allowed, 
but is not yet due, shall appear and assent to a reduction there- 
from of the legal interest for the time the claim has yet to run 
he shall be entitled to be paid accordingly. 


Src. 263. Whenever a decree shall have been made by the 
probate court for the payment of creditors, the executor or ad- 
ministrator shall be personally liable to each creditor for his claim, 
or the dividend thereon; and execution may be issued on such 
decree, as upon a judgment of the district court in favor of each 
creditor; and the same proceedings may be had under such exe- 
cution, as if it had been issued from the district court. The 
executor or administrator shall be liable on his bond to each cre- 
ditor. 


Sec. 264. When the accounts of the executor or adminis- 
trator have been settled, and an order made for the payment of 
debts and distribution of the estate, no creditor whose name was 
not included in the order for payrgent, shall have any right to 
call upon the creditors who have been: paid, or upon the heirs, leg- 
atees or devisees to contribute for the payment of his claim ; 
but if the executor or administrator shall have failed to 
give the notice to creditors as prescribed in this act, such credi- 
tor may recover on the bond of the executor or administrator, 
the amount of his claim, or such part thereof as he would have 
been entitled to, had it been allowed: Provided, That this 
section shall not apply to any creditor whose claim was not due 
one year before the day of settlement, or whose claim was contin- 
gent and did not become absolute, one year before such day. 

Sxc. 265. If all the debts shall have been paid by the first 
distribution, the court shall proceed to direct the payment of le- 
gacies, and the distribution of the estate among the heirs, legatees, 
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or other persons entitled ; but if there be debts remaining unpaid, 
the court shall give such extension of time as may be reasonable, 
for the final settlement of the same. 


Sec. 266. At the time designated, or sooner, if within 
that time all property of the estate shall have been sold, or there 
shall be sufficient funds in his hands to pay all the debts due by 
the estate, the executor or administrator shall render a final ac- 
count and pray a settlement of the estate. 


Sec. 267. If he neglect to render his account the same 
proceedings may be had as are prescribed in this act, in regard to 
the first account to be rendered by him, and all the provisions of 
this act relative to the last mentioned account, and the notice 
and settlement thereof, shall apply to his account presented for 
final settlement. 


CHAPTER XVI. 


OF THE PARTITION AND DISTRIBUTION OF THE ESTATE. 


Sec. 268. At any time subsequent to the second term of 
the probate court, after the issuing letters testamentary or of ad- 
ministration, any heir, legatee, or devisee, may present his peti- 
tion to the court, that the legacy or share of the estate, to which 
he is entitled, may be given to him upon his giving bonds with 
security for the payment of his proportion of the debts of the 
estate. 


Sec. 269. Notice of the application shall be given to the 
executor or adminstrator, and to all persons interested in the 
estate, in the same manner that notice is required to be given of 
the settlement of the account of the executor or administrator. 

Sec. 270. The executor, administrator, or any person in- 
terested in the estate, may appear and resist the application; or 


any other heir, legatee, or devisee, may make a similar applica- 
tion for himself. 
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Sec. 271. If, on the hearing, it appear to the court that 
the estate is but little in debt, and that the share of the parties 
applying, may be allowed without injury to the creditors of the 
estate, the court shall make a decree in conformity with the 
prayer of the applicant or applicants: Provided, Each one of 
them shall first execute and deliver to the executor pr administra- 
tor, a bond in such sum as shall be designated by the probate 
court, and with sureties to be approved by the judge thereof, to 
the executor or administrator, conditioned for the payment by the 
devisee or legatee, whenever required, of his proportion of the 
debts due from the estate. 


Sec. 272. Such decree may order the executor or adminis- 
trator to deliver to the heir, devisee or legatee, the whole portion 
of the estate to which he may be entitled, or only a part thereof. 


Sec. 273. If, in the execution of such decree, any parti- 
tion be necessary between two or more of the parties interested, 
it shall be made in the manner hereinafter prescribed. 


Sec. 274. The costs of the proceedings authorized by the 
preceding section, shall be paid by the applicant, or if there be 
more than one, shall be equally apportioned among them. 


Src. 275. Whenever any bond has been executed and de- 
livered under the provisions of the preceding sections, and the 
executor or administrator shall ascertain that it is necessary for 
the settlement of the estate, to require the payment of any part 
of the money thereby secured, he shall petition the court for an 
order requiring the payment, and shall have a citation issued 
and served on the party bound, requiring him to appear and 
show cause why the order shall not be made. At the hearing, 
the court, if satisfied of the necessity of the payment, shall 
make an order accordingly, designating the amount and giving 
the time within which it shall be paid; and if the money be not 
paid within the time allowed, an action may be maintained by 
the executor or administrator on the bond. 


Sec. 276. Upon the settlement of the account of the 
executor or administrator or at any subsequent time, upon the 
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application of the executor or administrator, or any heir, devi- 
see or legatee, the court shall proceed to distribute the residue of 
the estate among the persons who are by law entitled. 


Sec. 277. In the decree the court shall name the person 
and the portion or part to which each shall be entitled; and such 
persons shall have the right to demand and recover their respec- 
ive shares from the executor or administrator, or any person hav- 
ing the same in possession. 

Sec. 278. The decree may be made on the application of 
the executor or administrator, or of any person interested in the 
estate, and shall only be made after notice has been given in the 
manner required in regard to an application for the sale of land 
by an executor or administrator. The court may order such 
further notice to be given as it may deem proper. 


Sec. 279. When the estate, real and personal, assigned to 
two or more heirs, devisees or legatees, shall be in common and 
undivided, and the respective shares shall not be separated and 
distinguished, partition and distribution may be made by three 
disinterested persons, to be appointed commissioners for that 
purpose by the probate court, who shall be duly sworn to the faith- 
ful discharge of their duties, and the court shall issue a warrant 
to them for that purpose. 


Sec. 280. If the real estate be in different counties, the 
probate court may, if it shall judge proper, appoint different 
commissioners for each county; and in such cases the estate in 
each county shall be divided separately, as if there were no other 
estate to be divided, but the commissioners first appointed shall, 
unless otherwise directed by the probate court, make division of 
such real estate wherever situated within the Territory. 


Sec. 281. Such partition and distribution may be ordered 
on the petition of any of the persons interested in the estate; 
but before any partition shall be ordered, as directed in this act, 
notice shall be given to all persons interested who shall reside in 
this Territory, or to their guardians and to agents, attorneys or 
guardians, if there be any in this Territory, of such as reside out 
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of the Territory, either personally or by public notice, as the pro- 
bate court may direct. 


Sec. 282. Partition of the real estate may be made as pro- 
vided in this act, although some of the original heirs or devisees 
may have conveyed their shares to other persons, and such shares 
shall be assigned to the person holding the same, in the same 
manner as they otherwise would have been to such heirs or devisees. 


Sec. 283. The several shares in the real and personal es- 
tate shall be set out to each individual in proportion to his right, 
by such metes, bounds and descriptions, that the same may be 
easily distinguished, unless two or more of the parties shall con- 
sent to have their shares set out so as to be held by them in 
common and undivided. 


Src. 284. When any such real estate cannot be divided 
without prejudice or inconvenience to the owners, the probate 
court may assign the whole to one or more of the parties entitled 
to share therein, who will accept it, providing the party so ac- 
cepting the whole shall pay to the other parties interested their 
just proportion of the true value thereof, or secure the same to 
their satisfaction, and the true value of the estate shall be ascer- 
tained by the commissioners appointed by probate court, and 
aworn for that purpose. 


Szoc. 285. When any tract of land or tenement, shall be of 
greater value than either party’s share of the estate to be divided, 
and cannot be divided without injury to the same, it may be set 
off by the commissioners appointed to make partition, to either of 
the parties who will accept it, giving preference as prescribed in the 
preceding sections; providing the party so accepting shall pay 
or secure to one or more of the others, such sums as the commis- 
sioners shall award to make the partition equal, and the com- 
missioners shall make their award accordingly; but such par- 
tition shall not be established by the court until the sums so 
awarded shall be paid -to the parties entitled to the same, or 
secured to their satisfaction. 


Sec. 286. When it cannot be otherwise fairly divided, the 


1 
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whole or any part of the estate real or personal, may be recom- 
mended by the commissioners to be sold; and if the report be 
confirmed, the court may order a sale by the executor or adminis- 
trator, and distribute the proceeds. 


Sec. 287. When partition of real estate among heirs or 
devisees shall be required, and such real estate shall be undivided 
and in common with the real estate of any other person, the 
commissioners shall first divide and sever the estates of the deceased 
from the estate with which it lies in common; and such divi- 
sion so made and established by the probate court, shall be bind- 
ing upon all the persons interested. 


Sec. 288. Before any partition shall be made, or any es- 
tate divided, as provided in this act, guardians shall be appointed 
for all minors and insane persons interested in the estate to be 
divided; and some discreet person shall be appointed to act as 
agent for such parties as reside out of the Territory, and notice 
of the appointment of such agent shall be given to the commis- 
sioners in their warrant; and notice shall be given to all per- 
sons interested in the partition, their guardians or agents, by the 
commissioners, of the time when they shall proceed to make par- 
tition. 

Sec. 289. The commissioners shall make a report of their 
proceedingsin writing, and the court may, for sufficient reasons, set 
aside such report, and remit the same to the same commissioners 
or appoint others; and the report, when finally accepted and es- 
tablished, shall be recorded in the records of the probate court, 
and a copy thereof attested by the judge, under the seal of the 
court, shall be recorded in the office of the county auditor in the 
county where the land lies. 


Sec. 290. When the probate court shall make a decree 
assigning the residue of any estate to one or more persons entitled 
to the same, it shall not be necessary to appoint commissioners 
to make partition or distribution of such estate, unless the 
parties to whom tke assignment shall have been decreed, or some 
of them, shall request that such partition be made. 
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Sec. 291. All questions as to advancements made, or 
alleged to have been made by the deceased to any heirs, may be 
heard and determined by the probate court, and shall be specified 
in the decree assigning the estate, and in the warrant to the com- 
missioners, and the final decree of the probate court, or in case 
of appeal, of the district or supreme courts, shall be binding on 
all parties interested in the estate. 


Sec. 292. When any estate shall have been assigned by 
decree of the court, or distributed by commissioners, as provided 
in this act, to any person residing out of this Territory, and 
having no agent therein, and it shall be necessary that some per- 
son should be authorized to take possession and charge of the 
same for the benefit of such absent person, the court may appoint 
an agent for that purpose, and authorize him to take charge of 
such estate, as well as to act for such absentee in the partition 
and distribution. 


Sec. 293. Such agent shall give a bond to the county in 
which such estate shall be situated, to be approved by the court, 
conditioned faithfully to manage and account for such estate, 
before he shall be authorized to receive the same, and the court 
appointing such agent may allow a reasonable sum out of the 
profits of the estate for his services and expenses. 


Sec. 294. When the estate shall have remained in the 
hands of the agent unclaimed for one year, it shall be sold under 
order of the court, and the proceeds, deducting the expenses of 
the sale, to be allowed by the court, shall be paid into the county 
treasury. When the payment is made the agent shall take trip- 
licate receipts, one of which he shall file with the county aud- 
itor, and another with the probate court. 


Sec. 295. The agent shall be liable on his bond for the 
care and preservation of the estate while in his hands, and for 
the payment of the proceeds of sale as required by the preceding 
section, and may be sued thereon by any person interested. 


Sec. 296. When any person shall appear and claim the 


money paid into the treasury, the probate court making the dis- 
40 
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tribution, being first satisfied of his right, shall grant him a cer- 
tificate under its seal, and upon the presentation of the certifi- 
cate to the county auditor, he shall draw his warrant on the 
county treasurer for the amount. 


Sec. 297. When the estate has been fully administered, 
and it shall have been shown by the executor or administrator, — 
by the production of satisfactory vouchers, that he has paid all 
sums of money due from him, and delivered up, under order of 
the court, all property of the estate to the persons entitled, the. 
court shall make a decree discharging him from all liability to be 
incurred thereafter. 


Src. 298. The final settlement of the estate shall not pre- 
vent a subsequent issuance of letters of administration, should 
other property of the estate be discovered, or it should. become 
necessary and proper from any cause that letters should be again 
issued. 


CHAPTER XVII. 
THE APPOINTMENT AND DUTIES OF GUARDIANS. 


Src. 299. The probate court of each county, when it shall 
become necessary, may appoint guardians to minors resident in 
said’ county, who have no guardian appointed by will; or 
who may reside out of the Territory, having estate within the 
county. 


Sec. 300. If the minor is under fourteen years of age, 
the judge may nominate and appoint his guardian; if said minor 
be over fourteen years of age, he or she may nominate the guar- 
dian, who, if approved by the probate court, shall be appointed 
accordingly: Provided, That no judicial officer, excepting jus- 
tice of the peace, no person of unsound mind or a party con- 
victed of felony, or of a misdemeanor involving moral turpitude, 
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shall be appointed guardian, and when a guardian shall incur 
either of the foregoing disabilities he shall be displaced. If a 
guardian becomes probate judge, the district court of the proper 
county or district shall appoint his successor. l 


Sec. 301. If the guardian nominated by the minor be not 
approved by the judge, or if the minor shall reside out of the 
Territory, or if, after being duly cited by the court, he shall 
neglect for ten days to nominate a suitable person, the court 
may appoint the guardian in the same manner as if the minor 
were under the age of fourteen years. 


Sec. 302. When a guardian has been appointed tor any 
minor under the age of fourteen, such guardian shall not be 
removed when such minor arrives at the age of fourteen, except 
for good cause shown. 


Sec. 303. The father of the minor if living, and in case 
of his decease, the mother, being themselves respectively compe- 
tent to transact their own business, shall be entitled to the guar- 
dianship of a minor. 


Sec. 304. If the minor have no father or mother living, 
aud competent to have the custody and care of the education of 
such minor, the guardian so appointed shall have the custody 
and tuition of his ward. 


Sec. 305. Every guardian appointed as aforesaid shall have 
the custody and tuition of the minor, and the care and manage- 
ment of the estate of such minor, except as hercinafter provided, 
until he or she shall have attained the age of majority; and males 
shall be deemed of full and legal age when they shall be twenty- 
one years old, and females shall be deemed of full and legal age 
when they shall be eighteen years old, or at any age under 
eighteen, when, with the consent of the parent, guardian, or 
other person under whose care or government they may be, they 
shall have been lawfully married. 


Sec. 306. Guardians, by virtue of their office as such, 


shall be allowed, in all cases to prosecute and detend for their 
wards. 


316 PROBATE PRACTICE ACT. 


Sec. 307. The probate court shall take of each guardian 
appointed under this act, bond with approved security, payable 
to the Territory of Washington, in a sum double the amount of 
the mirior’s estate, real and personal, conditioned as follows: 


The condition of this obligation is such, that if the above 
bound A. B., who has been appointed guardian for C. D., shall 
faithfully discharge the office and trust of such guardian accord- 
ing to law, and shall render a fair and just account of his said 
guardianship to the probate court for the county of ; 
from time to time, as he shall thereto be required by said court, 
and comply with all orders of said court, lawfully made, relative 
to the goods, chattels, and moneys of such minor, and render 
and pay to such minor all moneys, goods and chattels, title pa- 
pers and effects which may come into the hands or possession of 
such guardian belonging to such minor, when such minor shall 
thereto be entitled, or to any subsequent guardian, should such 
court so direct this obligation shall be void, or otherwise to re- 
main in full force and virtue, which bond shall be for the use of 
such minor and shall not become void upon the first recovery, 
but may be put in suit from time to time against all, or any one 
or more of the obligors, in the name and the use and benefit of 
any person entitled by a breach thereof, until the whole penalty 
shall be recovered thereon. 


Sec. 308. Probate courts shall have power in their res- 
pective counties, with or without previous complaint, by an or- 
der duly made and served, to oblige all guardians of minors, from 
time to time, to render their respective accounts, upon oath, 
touching their guardianship, to said courts for adjustment; and 
shall have power to compel such guardian to give supplementary 
security, whenever it shall judge proper, and in default thereof to 
remove such guardian. 

Sec. 309. It shall be the duty of every guardian of any 
minor: 

1. To make out and file, within three months after his ap- 
pointment, a full inventory, verified by oath, ot the real and 
personal estate of his ward, with the value of the same; and 
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failing so to do, it shall be the duty of the court to remove him 
and appoint a successor. 

2. To manage the estate for the best interest of his ward. 

3. To render, on oath, to the proper court, an account of his 
receipts and expenditures as such guardian, verified by such 
vouchers or proof, at least once in every two years, or whenever 
cited so to do; and failing so to do, he shall receive no allowance 
for services, and be liable to his said ward on his bond, for ten 
per cent. in damages on the whole amount of estate, both real 
and personal, in his hands belonging to such ward. 

4. At the expiration of his trust, fully to account for and pay 
over to the proper person, all the estate of said ward remaining 
in his hands. 

5. To pay all just debts due from such ward out of the estate 
in his hands, and collect all debts due such ward, and in case of 
doubtful debts, to compound the same, and appear for and de- 
fend or cause to be defended, all suits against such ward. 

6. When any ward has no father or mother, or such father 
or mother is unable, or fails to educate such ward, it shall be the 
duty of his guardian to provide for him such education as the 
amount of his estate may justify. 


Sec. 310. The probate court may, on the application of a 
guardian or any other person, said guardian having due written 
notice thereof, order and decree any change to be made in the 
investment of the estate of any ward that may to such court 
seem advantageous to such estate. 


Sec. 311. The probate court in all cases, shall have power 
to remeve guardians for good and sufficient reasons, which shall 
be entered of record, and to appoint others in their place or in 
the place of those who may die, who shall give bond and secur- 
ity for the faithful discharge of their duties as heretofore pre- 
scribed in this act; and when any guardian shall be removed, or 
die, and a successor be appointed, the court shall have power to 
compel such guardian to deliver up to such successor all goods, 
chattels, moneys, title papers, or other effects belonging to such 
minor which may be in the possession of such guardian so re- 
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moved, or of the executors or administrators of a deceaséd guar- 
dian, or of any other person or persons who may have the same, 
and upon failure, to commit the party offending to prison, until 
he, she or they comply with the order of the court. 


Src. 312. All the provisions of this act relative to bonds 
given by executors and administrators, shall apply to bonds taken 
of guardians. 

Sec. 313. The father of every legitimate child who is a 
minor, may, by his last will in writing, appoint a guardian or 
guardians for his minor children, whether born at the time of 
making such will or afterwards, to continue during the minority 
of such child, or for any less time, and every such testamentary 
guardian shall give bond in like manner and with like condition 
as hereinbefore required, and he shall have the same powers and 
perform the same duties with regard to the person and estate of 
the ward, as a guardian appointed as aforesaid. 

Sec. 314. Nothing contained in this act shall affect or im- 
pair the power of any court to appoint a guardian to defend the 
interests of any minor interested in any suit or matter pending 
therein, or to commence and prosecute any suit in his behalf. 


Sec. 315. Whenever necessary for the education, support 
or payment of the just debts of any minor, or for the discharge 
of any liens on the real estate of such minor, or whenever the 
real estate of such minor is suffering unavoidable waste, or a bet- 
ter investment of the value thereof can be made, the probate 
court may, on the application of such guardian, order the same, 
or a part thereof, to be sold. 

Src. 316. Such application shall be by petition, verified by 
the oath of the guardian, and shall substantially set forth: 

1. The value and character of all personal estate belonging to 
such ward that has come to the knowledge or possession of such 
guardian. 

2. « The disposition made of such personal estate. 

3. The amount and condition of the ward’s personal estate, 
“if any, dependent upon the settlement of any estate, or the exe- 
cution of any trust. 
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4, The annual value of the real estate of the ward. 

5. The amount of rent received and the application thereof. 

6. The proposed manner of'-re-investing the proceeds of the 
sale, if asked for that purpose. 

7. Each item of indebtedness, or the amount and character 
of the lien, if the sale is prayed for the liquidation thereof. 

8. The age of the ward,.where and with whom residing. 

9. All other facts connected with the estate and condition of 
the ward necessary to enable the court fully to understand the 
same. If there is no personal estate belonging to such ward, in 
possession or expectancy, and none has come into the hands of 
such guardian, and no rents have been received, the fact shall be 
stated in the application. 

Sec. 317. If it shall appear to the court from such peti- 
tion and from the hearing thereon, that it is necessary, or would 
be beneficial to the ward that such real estate or some part of it 
should be sold, the court may authorize the said guardian to sell 
the same at public sale, on the same terms and notice required 
for sales of real estate by executors and administrators. 


Sec. 318. All the provisions of the act regulating sales by 
executors and administrators shall be applicable to sales made by 
guardians. | 

Sec. 319. At the term of the court next after such sale, 
such guardian shall make report thereof to such court, and pro- 
duce the proceeds of such sale, and the notes or obligations or 
other securities taken to secure the payment of the purchase 
money.. l 


Sec. 320. The court in confirming such sale and directing 
a conveyance, shall be governed by the law regulating the con- 
firming of sales.of real estate made by executors or administra- 
tors, and the making of conveyances on such sales. 


“Sec. 321. The guardian of any minor may join in and 
assent to the partition of the real estate of such minor, under 
the direction of the court, upon a petition for partition. 


Src. 322. Every guardian shall be allowed by the court, 
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on settling his accounts, the amount of all reasonable expenses 
incurred in the execution of his trust, and also such compensa- 
tion for his services as the court shall deem reasonable. 


Sec. 323. When the guardian and ward are both non-res- 
idents, and the ward is entitled to property in this Territory, 
which may be removed to another State or Territory, without 
conflict to any restriction or limitation thereupon, or impairing 
the right of the ward thereto, such property may be removed to 
the State or Territory in which such ward may reside, upon the 
application of the guardian to the judge of the probate court of 
the county in which the estate of the ward, or the principal part 
thereof, may be, in the manner following: 

The guardian so applying must produce a transcript from the 
records of a court of competent jurisdiction, certified according 
to the laws of this Territory, showing his appointment as guar- 
dian of the ward in the State or Territory in which he and the 
said ward reside; that he has qualified as such according to the 
laws thereof, and given bond, with sureties, for the performance 
of his trust; and must also give thirty days’ notice to the resi- 
dent executor, administrator, guardian, agent or trustee, if there 
be such of the applications: Thereupon, if no objection be 
made, or if no good cause be shown to the contrary, the judge 
of the piobate court shall make an order granting such guardian 
leave to remove the property of said ward to the State or Terri- 
tory in which he or she may reside; which order shall be full 
and complete authority to said guardian to sue for and receive 
the same in his own name, for the use and benefit of said ward. 


Sec. 324. Sureties in the bond of any guardian may be 
discharged from liability therein, under the same rule and regu- 
Jation prescribed for the discharge of the sureties in the bond of 
executors and administrators, and the provisions of this act regu- 
lating the same shall apply to guardians and guardians’ bonds 
and sureties. 


Sec. 325. Appeals shall be allowed, in all cases, from any 
order or judgment of the probate court to the district court, 
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embracing the county exercising jurisdiction, in the same manner 
as provided in this act regarding executors and administrators 
and the settlement of estates. 


CHAPTER XVIII. 


RELATING TO IDIOTS AND INSANE. 


Sec. 326. The several probate courts in their respective 
counties in this Territory, shall have power to appoint guardians 
to take the care, custody and management of all idiots, insane 
persons, and all who are. incapable of conducting their own 
affairs; and of their estates, real and personal; the maintenance 
of themselves and families, and the education of their children. 

Sec. 327. The probate court of any county in this Terri- 
tory, upon application of any person under oath, setting forth 
that any person by reason of insanity is unsafe to be at large, or 
is suffering under mental derangement, shall cause such person 
to be brought before said court at such time and place as the 
judge may direct; and the judge shall cause to appear before 
him at said time and place, one or more respectable physicians, 
who shall state under oath in writing, their opinion of the case, 
which opinion shall be carefully preserved by the said judge with 
the other papers of the case; and if the said physician shall cer- 
tify to the insanity or idiocy, (as the case may be) of said per- 
son, he shall cause them to be taken and placed in the asylum 
for the insane and idiotic. The said judge shall also cause 
inquiry to be made into the ability or inability of such insane or 
idiotic persou to bear the charge or expense for the time he may 
remain under treatment, and he shall certify the result to the gov- 
ernor; and in those cases where the person possesses the ability 
to pay the expense, the said judge shall cause to be placed in 
the hands of the governor the amount of two months’ expenses 


in said asylum in advance, and regularly every two months there- 
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after, so long as said person shall continue in said asylum; but 
the indigent insane shall, in all cases be maintained at the expense 
of the Territory. 


Sec. 328. The county shall, in all cases where the person 
is indigent, be at the expense of such conveyance to the asylum, 
and in the event of the death of such person, be chargeable with 
the funeral expenses. 


Src. 329. Paying patients, whose friends or whose prop- 
erty can pay their expenses shall do so in accordance with the 
contract made with the proprietors of the institution; the charge 
in all cases shall be reasonable and in proportion to the amount 
of care and accommodation required by their friends or guar- 
dians. 


Sec. 330. If it be found by the court that the person so 
brought before the court, is of unsound mind, and incapable of 
managing his own affairs, the court shall appoint a guar- 
dian for the estate of such insane person. 


Sec. 331. When any person shall be found to be insane, 
or coming within the provisions of this act, the cost of the pro- 
ceeding shall be paid out of his estate, or if that be insufficient 
by the county. 


Sec. 332. If the person alleged to be insane shall be dis- 
charged and it shall be thought by the court that there were no ` 
grounds for such impression of insanity, then the cost shall be 
paid by the person at whose instance the proceeding was had, 
and execution may issue for the same. 


Sec. 333. Every such guardian so appointed, shall, before 
entering upon the duties assigned him, enter into bond to the 
board of county commissioners in such sum, and with such se- 
curity as the court shall approve, conditioned that he will take 
proper care of such insane person, and manage and minister his 
effects to the best advantage, according to law; and that he will 
faithfully discharge all duties as such guardian which may by 
law, or by the order, sentence or decree of any court of compe- 
tent jurisdiction, devolve upon him; which bond shall be filed 
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in the office of the probate court, a copy thereof, duly certified, 
shall be evidence in all respects as the original. 


Sec. 334. It shall be the duty of every such guardian, 
within twenty days after his appointment, to cause notice there- 
of to be published in some newspaper printed in this Territory, 
or otherwise publish such notice at such time and place, and in 
such manner as the court shall decide. 


Sec. 335. It shall be the duty of such guardian to collect 
and take into his possession the goods, chattels, moneys, effects 
and other evidences of debt, and all writings touching the estate, 
real and personal, of the person under his guardianship. 


Sec. 336. Within forty days after his appointment, such 
guardian shall make out and file in the office of the probate 
court, by which he was appointed, a just and true inventory of 
the real and personal estate of his ward, stating the income and 
profits thereof, and the debts, credits and effects, as the same 
shall have come to his knowledge. And if, after having filed 
such inventory, it shall be found that there is other property be- 
longing to said estate, it shall be the duty of such guardian to 
make out and file an additional inventory, containing a just and 
full amount of the same, from time to time, as the same may be 
discovered. 

Sec. 337. All such inventories shall be made in the pres- 
sence of, and attested by two credible witnesses in the neighbor- 
hood, and shall be verified by the oath of the guardian. 


Sec. 338. It shall be the duty of every such guardian to 
prosecute all actions commenced at the time of his appoint- 
ment, or thereafter, to be commenced by, or on account of’ his 
ward, and to defend all actions or which may be brought against 
such ward. 


Sec. 339. Every such guardian is authorized and required 
to collect all debts due to his ward, and give acquittances and 
discharges thereof, and adjust, settle and pay all demands due 
and becoming due from his ward, so far as his estate and effects 
will extend. 
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Src. 340. Every probate court shall have power to make 
orders for the restraint, support and safe keeping of such per- 
son, for the management of his estate, and the support and 
maintenance of his family, and education of his children, out of 
the proceeds of his estate; to set apart and reserve, for the use 
of such family, all property, real or personal, not necessary to be 
sold for the payment of debts; and to let, sell or mortgage any 
part of such estate, real or personal, when necessary for the pay- 
ment of debts, the maintenance of such insane person or his 
family, or the education of his children. 


Sec. 341. Whenever the personal estate of such persou 
shall be found to be insufficient to meet the foregoing requisi- 
tions, it shall be the duty of such guardian to lay the same be- 
fore the probate court by whom he was appointed, setting forth 
the particulars relative to the estate, real and personal, of such 
person, and the debts by him owing, accompanied by a correct 
and true account of his doings therewith; whereupon it shall be 
the duty of such court to make an order directing the mortgage, 
lease, or sale at his discretion, of the whole or such part of the 
real estate as may be necessary. i 


Sec. 342. The court making such order shall direct the 
time and terms for such sale, mortgage, or lease of such estate, 
and the manner in which the proceeds shall be applied; and 
shall give due notice thereof together with a full description of 
the property tu be thus disposed of,. at which time aud place it 
shall be the duty of the guardian to execute the order of said court, 
aud to make a full report of his doings therein, which report 
shall be accompanied by the affidavit of the guardian veritying 
the report, and stating that such guardian did not directly or 
indirectly become the purchaser thereof; or if otherwise disposed 
of, that he is not directly or indirectly interested personally in 
the agreement. 


Sec. 343. When any such sale, mortgage or lease, is 
approved of by the court ordering the same, as having been per- 
formed according to law, and not under such circumstances as to 
operate prejudicial to the interest of such ward, it shall be the 
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duty of the guardian to execute a deed, mortgage or other instru- 
ment of writing, which shall be as valid and effective in law as 
if executed by such ward when of sound mind and discretion. 


Src. 344. If such proceedings be disapproved by said 
court, the court may set them aside and proceed in like manner 
as if no sale had been made. 

Src. 345. Every such guardian, as often as required by 
the court appointing him, shall render a true and perfect account 
of his guardianship. 

Sec. 346. No such ward shall be held to bail, or his body 
be taken in execution, in any civil action; and in all actions 
commenced against him the process shall be served upon his 
guardian; and in all judgments against such ward (or his guar- 
dian as such) the execution shall be against the property of the 
ward only, and in no case against his body, nor against that of 
his guardian, nor the property of said guardian, unless he shall 
have rendered himself liable thereunto. 

Sec. 347. Whenever the court shall receive information 
that such ward has recovered his reason, he shall immediately 
inquire into the facts, and if he finds that such ward is of sound 
mind, he shall forthwith discharge such person from care and 
custody; and the guardian shall immediately settle his accounts 
and restore to such person all things remaining in his hands be- 
longing or appertaining to such ward. 

Sec. 348. All the expenses of taking care of such insane 
person and the management of his estate, shall be paid out of 
his estate if it be sufficient, if not, out of the Territorial treasury. 


Sec. 349. In all case; of appropriation out of the Ter- 
ritorial treasury for the support and maintenance, treatment, or 
confinement of any insane person, the amount thereof may be 
recovered by the Territory from any person, who by law is bound 
to provide for the support and maintenance of such insane per- 
son, if there be any such ability to pay the same. 


Sec. 350. The father or mother of such insane person 
shall maintain them at their own charge, if of sufficient ability, 
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and if not, then the children, grand children, or grand parents, 
shall, if of sufficient ability, maintain them at their own charge. 


Sec. 351. In case of the death of any such ward, while 
under guardianship, the power of the guardian shall cease, and 
the estate descend and be disposed of in the same manner as if 
said ward had been of sound mind; the guardian shall immedi- 
ately settle his accounts and deliver the estate and effects of his 
ward to his legal representatives. 


Sec. 352. The several probate courts shall have the power 
to remove any such guardian at any time, for neglect of duty. 
mismanagement, or of disobedience to any lawful order, and 
appoint another in his place, whereupon such guardian shall 
immediately settle his account and render to his successor the 
estate and effects of his ward. 


CHAPTER XIX. 


ESTATES OF NON-RESIDENT MINORS AND PERSONS OF UNSOUN]: 
MIND. 


Sec. 354. Real estate belonging to minors and persons of 
unsound mind, residing out of this Territory, may be sold’ upon 
the application of the foreign guardian of such minor or person 
of unsound mind to the probate court of the county in which 
such land is situated, upon the terms as are or may be provided 
by law in case of the sale of real estate belonging to minors 
residing in this Territory. 

Sec. 355. That when any minor or person of unsound 
mind residing out of the limits of this Territory, has any real 
estate, goods, chattels, rights, credits, money or effects in this 
Territory, the probate court having jurisdiction of the county in 
which such property or any part thereof is situate or may be. 
shall, upon the application of the foreign guardian of such minor 
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or person of unsound mind, appoint a trustee of such minor or 
person of unsound mind to manage, collect, lease, and take care 
of said property. 

Sec. 356. The first appointment of a trustee lawfully 
made, shall extend to all the property and effects of the minor 
in this Territory, and shall exclude the jurisdiction of the pro- 
bate court of any other. county. 


Src. 357. The said trustee shall give bond with surety, to 
the satisfaction of the probate court, and shall take upon himself 
the management of the estate and property of such minor or 
persons of unsound mind situate in this Territory, and the col- 
lection of debts and other demands due such minor or person of 
unsound mind from persons residing or being in this Territory, 
and shall settle with the court, and be liable to suit or removal, 
or both, for neglect or misconduct in the performance of his 
duties, in like manner as is or may by law be provided in the 
case of guardians of minors. 


Sec. 358. The said trustee shall, under the order of the 
probate court, deliver up to the foreign guardian of such minor 
or person of unsound mind all the personal property, rights and - 
credits belonging to such minor or person of unsound mind: 
Provided, That the probate court shall make no such order ex- 
cept upon application of the foreign guardian, and sufficient 
proof of his appointment and qualification in accordance with 
the laws of the State or place of residence of such guardian. 


Sec. 359. The said trustee shall have no power to apply 
to the probate court for the sale of the real estate of such minor 
or person of unsound mind. 


Src. 360. The said trustee, unless removed by the court, 
holds his appointment so long as the services of a trustee may be 
required, and shall receive such compensation for his services 
as may be stipulated between him and the foreign guardian; and 
in case no agreement has been made, then such compensation as 
is or may be by law provided for guardians. 


Sec. 361. All moneys due such minor or person of unsound 
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mind, in the hands of such trustee, shall be paid over to the 
foreign guardian so Jong as he shall remain such guardian or in 
case of the decease of such minor or person of unsound mind, 
then to the administrator or legal representative of such minor 
or person of unsound mind. 

Sec. 362. All appointments heretofore made of trustees 
for non-resident minors or persons of unsound mind by any pro- 
bate court in this Territory, under the provisions of an act passed 
January 21, 1859, entitled “ An act relative to minors and per- 
sons of unsound mind residing without the limits of this Terri- 
tory;” are hereby fully legalized and made valid; and all acts 
lawfully done by trustees so appointed, are hereby declared 
valid. And all such trustees and the property under their con- 
trol by virtue of such appointment by such probate courts, shall 
be fully subject to all the provisions of this chapter. 


CHAPTER XX. 


OF APPEALS. 


Sec. 363. An appeal shall be allowed from the decision of 

the probate court to the district court in the cases following: 

1. On granting or revoking letters testamentary, or of admin- 
istration, or guardianship. 

2. On admitting a will to probate. 

3. On revoking the probate or determining the validity of a 
will. 

4. On setting apart property or making an allowance for a 
widow or child. 

5. On determination of the application for the sale or con- 
veyance of real property. 

6. On the settlement of an executor, administrator or guard- 


ian. 
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7. On declaring, allowing, or rejecting the payment of a 
debt, legacy or distributive share of the estate. 
8. On all other final orders and decrees. 


Sec. 364. At any time within sixty days after the same is 
made, and not later, any person interested in the estate of any 
deceased person may appeal to the district court from any order 
or decision of any probate judge or court made that affects said 
estate; said appeal shall be taken in the same manner, and like 
notice shall be given as in cases of appeal from justices’ courts 
to the several district courts of this Territory. 


Src. 365. Writs of certiorari may, at any time within 
sixty days after the rendition of the order or decision in the pro- 
bate court, issue out of the district court to examine and 
determine upon any alleged errors occurring in the final decision 
or order of the probate court, which shall be heard and deter- 
mined in the same manner as are like writs to justices of the 
peace: Provided, The party will, under the order of the court, 
file a proper bond, and will correct such irregularities as may 
exist: And provided further, The court shall be satisfied that 
the party making the application to correct, is not in fault, and 
that no injustice is done to the opposite party: Provided, That 
none of the provisions of this act shall be construed as prohibit- 
ing appeal to the district court. 


CHAPTER XXI. 


REPEAL OF FORMER LAWS. 


Sec. 366. All acts and parts of acts heretofore enacted 
upon any of the subjects or matters herein contained, be and the 
same are hereby repealed. And the foregoing shall be the code 
of practice and procedure in the probate courts of this Territory. 


Approved, November 11th, 1873. 
2 
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AN ACT 


RELATING TO JUSTICES OF THE PEACE, AND TO THEIR PRAC- 
TICE AND JURISDICTION. 


CHAPTER I. 


Section 1. Be it enacted by the Legislative Assembly of 
` the Territory of Washington, That the qualified voters of 
cach election precinct, in the several organized counties of this 
territory, shall, at the time and place of holding the general 
clection, elect one or more justices of the peace. 

Sec. 2. Each precinct shall be entitled to one justice of 
peace, but the board of county commissioners, at the time of 
organizing such precinct, or at any time afterwards, may, if they 
deem proper, authorize an additional justice of the peace to he 
elected therein. 


Src. 3. No person shall be eligible to the oftice of justice 
of the peace who is not a qualified voter, and who has not been 
a resident of the county in which he is elected six months next 
preceding his election; nor shall any sheriff, coroner, or clerk of 
the district court be eligible to, or hold such office. 

Src. 4. The election of justice of the peace shall be con- 
ducted, and return of such election made in the same manner, as 
other elections; and every person duly elected, shall be entitled 
to a certificate of election, and shall take an oath of office; 
which oath shall be endorsed on the hack of the certificate of 
election, and together with the certificate, filed in the office of 
the county auditor. 


Sec. 5. Every person elected a justice of the peace, shall, 
at the time of filing his oath of office in the office ot the county 
auditor, enter intoa bond with the board of commissioners of the 
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proper county, with two or moresureties, residents of the county, 
to be approved by the said auditor, in the sum of five hun- 
drel dollars, conditioned that he will faithfully pay over. accord- 
ing to law, all moneys which shall come into his hands by virtue 
of his office as justice of the peace. Said bond may be in the 
following form: i 
Know all men by these presents, that we, J P., A. B. and 
C. D. are held and firmly bound unto the hoard of county com- 
missioners of the county _of in the Territory of 
Washington, in the sum of five hundred dollars, for the pay- 


ment of which we jointly and severally bind ourselves, our heirs, 
executors and administrators. 
Sealed with our seals. 
Dated this day of —, A. D. 18 A 

Whereas the said J. P. has been duly clected a justice of the 
peace, in and for the precinct of , in the county 
of , A D. 18 Now the condition of the 
above obligation is such, that if the said J. P. shall faithfully 
pay over, according to law, all moneys which shall come into his 


hands by virtue of his office as justice of the peace, then this 
obligation shall be void, otherwise in full force. 

J. P. (1. 8.] 

A. B. [1.s.] 

C. D. [x.s.] 

Src. 6. Such bond shall be filed in the office of the county ' 
auditor; and every person aggrieved by a breach of the condition 
thereof may, by an action upon the bond, have judgment against ` 
the justice, and his sureties, for such sum as'he may show him- 
self entitled to, with costs, and interest at the rate of twenty- 
five per cent. per annum; and upon any snch judgment stay of 
execution shall not be allowed.: 


Sec. 7. Every justice of the peace shall hold his office for 
the term of two years, and until his successor is elected and qual- 
ified; and every justice heretofore clected and qualified, shall con- 
tinne toact as such until his term of office expires, and until his 
successor is elected and qualified. 
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Sec. 8. All vacancies existing in the office of justice 
of the peace, whether happening by death, resignation or 
otherwise, may be filled by appointment by the board of com- 
missioners of the proper county. Every person so appointed 
shall hold his office until the next election; and is required to 
qualify in the same manner, as if he had been duly elected to the 
oftice of justice of the peace, under the provisions of this act. 


Sec. 9. The jurisdiction of justices of the peace, elected in 
pursuance of the provisions of this act, shall be co-extensive 
with the limits of the county in which they are elected or 
appointed; and no other or greater, whether said county be 
attached to any other county for judicial purposes, or not; but 
every justice of the peace shall continue to reside in the precinct 
for which he was elected, or appointed, during his continuance 
in office. 


Sec. 10. When a precinct shall be divided, and any justice 
of the peace of the original precinct shall fall into the new one, 
he shall continue to discharge the duties of justice of the peace 
until his term of office expires, and his successor is elected and 
qualified. 

Sec. 11. If any justice of the peace shall die, resign, or 
remove out of the precinct for which he may be elected, or his 
term of office be in any other manner terminated, the docket, 
books, records and papers appertaining to his office, or relating 
to any suit, matter or controversy, committed to him in his offi- 
cial capacity, shall be delivered to the nearest justice in the 
precinct, who may thereupon proceed to hear, try and determine 
such matter, suit or controversy, or issue execution thereon, in 
the same manner as it would have been lawful for the justice before 
whom such mafter or suit was commenced to have done: Pro- 
vided, That if there be no other justice of the peace in said pre- 
cinct, such docket, books, records and papers shall be delivered 
to the county auditor, who, on demand, shall deliver the same 
to a justice of said precinct, when there shall be one qualified 
therein, who shall exercise the same powers as though they had 
been originally delivered to him. 
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Src. 12. Every person whose duty it is to deliver over the 
dockets, books, records and papers, as prescribed in the last sec- 
tion, shall forfeit and pay, for the use of the county, fifteen dol- 
lars for every three months’ neglect to perform such duty, which 
sum may be recovered at the suit of any person. 


CHAPTER II. 
JURISDICTION OF JUSTICES OF THE PEACE. 


Sec. 13. The jurisdiction of all justices of the peace shall 
be co-extensive with the limits of the county in which they are 
elected, and no other or greater unless otherwise expressly pro- 
vided by statute. 


Sec. 14. Every justice of the peace shall keep his office in 
the precinct for which he may be elected, and not elsewhere; but 
he may issue process in any place in his county. 


Sec. 15. No justice of the peace shall hold his office in 
the same room with a practicing attorney, unless such attorney 
shall be his law partner; and in that case, such partner shall not 
he permitted to appear or practice as an attorney, in any case 
tried before such justice of the peace. 


Sec. 16. Every justice of the peace elected in any precinct 
in this Territory, is hereby authorized to hold a court for the 
trial of all actions in the next section enumerated, to hear, try 
and determine the same according to law; and for that purpose, 
where no special provision is otherwise made by law, such court 
shall be vested with all the necessary powers which are possessed 
by courts of record in this Territory; and all laws of a general 
nature shall apply to such justice’s court, as far as the same may 
be applicable, and not inconsistent with the provisions of this 
chapter. 

Sec. 17. Every justice of the peace shall have jurisdiction 
over, and cognizance of the following actions and proceedings: 
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1. Of an action arising on contract for the recovery [of money} 
only, if the sum claimed do not exceed one hundred dollars. 

2. Of an action for damages, for the injury to the person or 
to the real property, or for taking, detaining, or injuring per- 
sonal property, if the damages claimed do not exceed one hundred 
dollars. 

3. Of an action for a penalty, not exceeding one hundred 
dollars. 

4. Of anaction upon a bond conditioned for the payment of 
money, not exceeding one hundred dollars, though the penalty 
exceed that sum, the judgment to be given for the sum actually 
due. When the payments are to be made by installments, an 
action may be brought for each installment, as it shall become 
due. l 

5. Of an action on an undertaking or surety bond, taken by 
him, if the amount claimed do not exceed one hundred dollars. 

6. Of an action for the foreclosure of any mortgage. or the 
enforcement of any lien on personal property, when the debt se- 
cured does not exceed one hundred dollars. 

7. Of an action for damages, for fraud in the sale, purchase. 
or exchange of personal property, if the damages claiined do not 
exceed one hundred dollars. 

8. Of an action for a forcible or unlawful detention of 
lands, tenemenis, or other possessions. 

9. Of an action to try the right of occupancy or possession 
to a mining claim. 

10. To take and enter judgment on the confession of a 
defendant, when the amount does not exceed one. hundred dol- 
lars. 

11. And shall, in all cases, have power to issue write of at- 
tachments upon goods, chattels, moneys and effects, where the 
amount does not exceed one hundred dollars. 


Sec. 18. The jurisdiction conterred hy the last section. 
shall not however extend to the following civil actions: 

1. In which the title to real property shall come in ques- 
tion. 
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2. Nor to an action for the foreclosure of a mortgage on, or 
(before) enforcement of a lien on real estate. 

3. Nor to an action for false imprisonment, libel, slander, 
malicious prosecution, criminal conversation, or seduction. 

4. Nor to any action against an executor or administrator, 
as such. 


CHAPTER IIT. 


COMMENCEMENT OF ACTIONS—SERVICE AND RETURN OF PRO- 
CESS. 


Src. 19. Civil actions in the several justices’ courts of 
this Territory may be instituted either by thé voluntary ap- 
pearance and agreement of the parties, by the service of a sum- 
mons, or by the service upon the defendant of a true copy of the 
complaint and notice, which notice shall be attached to the copy 
of the complaint and cite the defendant to be and appear before 
the justice at thé time and place therein specified, which shall 
not be less than six nor more than twenty days from the date of 
filing the complaint. 

Sec. 20. A party desiring to commence an action before a 
justice of the peace for the recovery of a debt by summons shall 
file his claim with the justice of the peace, verified by his own 
vath, or that of his agent or attorney and thereupon the justice 
of the peace shall, on payment of his fees, if demanded, issue a 
summons to the opposite party, which summons shall be in the 
following form, or as nearly as the case will admit, viz: 


TERRITORY OF, WASHINGTON, 
88 


County, 
To the sheriff or any constable of said county: 


In the name of the United States, you are hereby commanded 
to summon —---———- if he (or they) be found in your county 
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to be and appear before me at on —— day 
of at o'clock P. M. or a. M., to answer the 
complaint of ——————- for a failure to pay him a certain 
demand, amounting to ——-—— dollars and cents, 
upon —————— (here state briefly the nature of the claim) 
and of this writ make due service and return. 

Given under my hand this day of 


Sree |. aan 


Justice of the Peace. 


And the summons shall specify a certain place, day and hour for 
the appearance and answer of the defendant, not less than six 
nor more than twenty days from the date of filing plaintift’s 
claim with the justice, which summons shall be served at least 
five days before the time of trial mentioned therein, and shall be 
served by the officer delivering to the defendant, or leaving at 
his place of abode with some person over twelve years of age, a 
true copy of such summons, certified by the officer to be such. 


Sec. 21. Any person desiring to commence an action 
before a justice of the peace by the service of a complaint and 
notice, can do so by filing his complaint verified by his own oath 
or that of his agent or attorney with the justice, and when such 
complaint is so filed, upon payment of his fees if demanded, the 
justice shall attach thereto a notice, which shall be substantially 
as follows: 


TERRITORY OF WASHINGTON, 
88 


County, 
To —_—_-_——__, 


You are hereby notified to be and appear at my officein - 
on the day of , 18—, at the hour of ——_—_-x., 
to answer to the foregoing complaint, or judgment will be taken 
against you as confessed and the prayer of the plaintiff granted. 

Dated ——, 18—, 


J. P. 
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Sec. 22. The complaint and notice shall be served at least 
five days before the time mentioned in the notice for the defend- 
ant to appear and answer the complaint, by delivering to the 
defendant, or leaving at his place of abode, with some person over 
twelve years ofage, a true copy of the complaint and notice, cer- 
tified by the officer or person making the service to be such. 


Sec. 23. All process issued by justices of the peace, shall 
run in the name of the United States, be dated the day issued, 
` and shall be signed by the justice granting the same, and shall 
be directed to the sheriff or any constable of the proper county, 
and the same as also the complaint and notice shall be served by 
one of said officers unless otherwise directed by the justice. 


Sec. 24. Every constable or sheriff serving any process, or 
complaint and notice, shall return thereon in writing, the time 
and manner of service, and shall sign his name to such return 
and endorse thereon his fees for service. 


Sec. 25. Any justice may, by appointment in writing, au- 
thorize any person other than the parties to the proceeding or ac- 
tion to serve any process or paper issued by such justice, and 
any such person making such service shall return on such 
process, or paper in writing, the time and manner of service, and 
shall sign his name to such return and be entitled to like fees for 
making such service as a sheriff or constable, and shall endorse 
his fees for service thereon. Provided, It shall not be lawful for 
any justice to issue any process or papers to any person but a regu- 
larly qualified sheriff or constable in any precinct where such of- 
ficers reside, unless from sickness or some other cause said 
sheriff or constable are not able to serve the same. * 


Sec. 26. Proof of service in either of the above cases shall 
be as follows: When made by a constable or sheriff his re- 
turn signed by him and indorsed on the paper or process. When 
made by any person other than such officer, then by the affidavit 
of the person making the service. 


Sec 27. In case personal service cannot be had by reason 


of the absence of the defendant from the county in which the ac- 
43 
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tion is sought to be commenced, it shall be proper to publish 
the summons or notice with a brief statement of the object and 
prayer of the claim or complaint in some weekly newspaper pub- 
lished in the county wherein the action is commenced, or if there 
is no paper published in such county then in some newspaper 
published in the nearest adjoining county, which notice shall be 
published not less than once a week for three weeks prior to the 
time fixed for the hearing of the cause, which shall not be less 
than four weeks from the first publication of said notice. Said 
notice may be substantially as follows: 


TERRITORY OF WASHINGTON, 
$s 


County of ——-——, 
In Justice’s Court, ————— Justice. 
To 


You are hereby notified that ———————— has filed a com- 
plaint (or claim as the case may be) against you in said court 
which will come on to be heard at my office in 
in —_—_—— county, W. T., on the day of 
A. D. 18 , at the hour of o’clock M., and unless 
you appear and then and there answer, the same will be taken as 
confessed and the demand of the plaintiff granted. The object 
and demand of said claim (or complaint, as the case may be) is 
(here insert a brief statement). 


Complaint filed , A. D. 18 —. 


J. P. 


Sec. 28. * Proof of service, in case of publication, shall be 
the affidavit of the printer. or his foreman, or principal clerk, 
showing the same. 


Py 


Sec. 29. The written admission of the defendant, his agent 
or attorney, endorsed upon any summons, complaint and notice. 
or other paper, shall be complete proof of service in any case. 


Sec. 30. The court shall be deemed to have obtained pos- 
session of the case from the time the complaint or claim is filed, 
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after completion of service, whether by publication or otherwise, 
and shall have control of all subsequent proceedings. 


Sec. 31. Every justice of the peace shall keep a docket in 
a well bound book, in which he shall enter: 

1. The titles of all actions commenced before him. 

2. The object of the action or proceeding, and if a sum of 
money be claimed, the amount of the demand. 

3. The date of the notice and the time of its return; and if 
an order to arrest the defendant be made, the statement of the 
facts on which the order is issued. 

4. The time when the parties, or either of them, appear, or 
their non-appearance, if default be made. 

5. A brief statement of the nature of the plaintiff's demand, 
and the amount claimed; and if any set-off be pleaded, a sim- 
ilar statement of the set-off, and the amount estimated, and 
every motion, rule, order, and exception with the decision of the 
court thereon. 

6. Every continuance, stating at whose request, and for what 
time. ` 

7. The demand for a trial by jury, when the same is made, 
and by whom made; the order for the jury, and the time | 
appointed for the trial and return of the jury. 

8. The names of the jury who appear and are sworn; the 
names of witnesses sworn, and at whose request. 

9. The verdict of the jury, and when received; and if the 
jury disagree and are discharged, the fact of such disagreement 
and discharge. 

10. The judgment of the court, and the time when rendered. 

11. The time of issuing execution, and the name of the officer 
to whom delivered, and an account of the debt and costs, and 
the fees due to each person separately. 

12. The fact of an appeal having been made and allowed, 
and the time when. 

13. Satisfaction of the judgment, or any money paid thereon, 
and the time when. 

14, And such other entries as may be material. 
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Sec. 32. Whenever the plaintiff is a non-resident of the 
county, the justice may require of him security for the costs 
before the commencement of the action. 


Sec. 33. In an action for the recovery of money, the plain- 
tiff, at the time of filing his claim or complaint with the justice, 
or at any time afterwards, may have the property of the defend- 
ant attached in the manner hereinafter prescribed, as a security 
for the satisfaction of such judgment as he may recover. 


Sec. 34. A writ of attachment shall be issued by any 
justice with whom a complaint or claim has been filed, whenever 
the plaintiff, his agent or attorney, shall make affidavit that a 
cause of action exists against such defendant, specifying the 
amount of such claim, over and above all legal set-offs, and the 
nature thereof; and that, as affiant verily believes: 

1. The defendant is a non-resident of the county; or, 

2. Is secretly leaving, or has left, the county, with the intent 
to hinder, defraud or delay his creditors; or, 

3. Is about to sell, convey or otherwise dispose of his prop- 
erty with like intent; or, 

4. Is removing or is about to remove his property subject to 
execution, or a material part thereof, out of the county, not leav- 
ing enough therein to satisfy the claim of the plaintiff; or, 

5. Has concealed, or is attempting to conceal, himself so that 
the ordinary process of law cannot be served upon him. 


Sec. 35. No attachment for the causes mentioned in the 
first and second clauses of the preceding section, shall issue 
against any debtor while his family remains settled in the county, 
if he shall not remain absent more than six months, after he shall 
have absented himself, unless an attempt be made to conceal his 
absence. 


Sec. 36. If the wife or family of tae debtor shall refuse, 
or be unable to give an account of the cause of his absence or 
the place where he may be found, or shall give a false account of 
either, such refusal, inability or false account, shall be deemed 
an attempt to conceal his absence. 
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Sec. 37. The plaintiff, or some one in his behalf, shall, 
before the writ issues, execute a bond in a sum equal to the 
amount claimed, with sufficient surety, to be approved by the 
justice, payable to the defendant, to the effect that the plaintiff 
will duly prosecute his proceeding in attachment, and will pay 
all damages which may be sustained by the defendant, if the pro- 
ceedings of the plaintiff shall be wrongful and oppressive. 


Sec. 38. The writ shall be directed to the sheriff or con- 
stable, and shall be delivered to such officer or such other person 
as may be specially authorized to execute the same. It shall 
require such officer to seize and take into his possession the 
property of the defendant in his county not exempt from execu- 
tion, or sufficient thereof to satisfy the amount of the plaintiffs 
claim and costs. 


Sec. 39. The plaintiff shall not have judgment for costs 

of such attachment except in some of the following cases, viz: 

1. When the defendant shall have been personally served 
with process; or, 

2. When the property of the defendant shall have been 
attached; or, 

3. When a garnishee shall have been summoned in the 
county, who shall be found to be indebted to the defendant, or 
to have property or assets in his hands subject to the attach- 
ment. 


Sec. 40. A writ of attachment may be issued and exe- 
cuted on Sunday, if the plaintiff will show in his affidavit that 
the defendant is about to abscond on that day, to the injury of 
the plaintiff. 


Sec. 41. Upon receipt of the writ the sheriff, constable 
or other person authorized to serve the same, shall proceed, with 
the assistance of a disinterested and credible householder of the 
county, to attach the property, goods and chattels of the defend- 
ant subject to execution, and shall, with the assistance of such 
householder, make an inventory and appraisement and return ` 
the same with the writ. 
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Sec. 42. A writ of attachment binds the defendant’s prop- 
erty from the time it is served. 


Sec. 43. If after a writ of attachment is placed in the 
hands of the officer or other person authorized to serve the same, 
any property of the defendant’s is removed from the county, the 
officer or other person so having such writ, may pursue and seize 
the same in any county in the Territory within five days after 
the removal thereof. 


Sec. 44. Property attached may be released by the owner 
thereof giving a bond in such amount as the justice of the 
peace may designate with good and sufficient sureties, or by 
claiming that the same is exempt; which said exemption shall 
be tried by a jury of three, called and selected by the constable 
or other officer serving the process. If the jury so selected shall 
decide the property exempt, the same shall be released by the 
officer having custody thereof. 


Sec. 45. A justice of the peace shall issue a warrant of 
arrest in all such cases within his jurisdiction, and for such causes, 
and upon such proof as is provided for an order for a warrant 
in the act regulating civil actions. 


Sec. 46. Before issuing the warrant of arrest the justice 
shall require a bond on part of the plaintiff, with one or more 
sureties, to the effect that if the defendant recover judgment, 
the plaintiff will pay all costs that may be awarded to the 
defendant, and all damages which may be sustained by reason 
of the arrest, not exceeding the sum specified in the bond, which 
shall be at least one hundred dollars. 


Sec. 47. The warrant shall be served by arresting the 
defendant, and taking him before the justice of the peace who 
issued the same; but if such justice, at the return thereof, be 
absent or unable to try the action, the officer shall immediately 
take the defendant to the nearest justice of the same county, 
who shall take cognizance of the action, and proceed thereon as 
if the warrant had been issued by himself. 


Sec. 48. The officer making the arrest shall immediately 
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give notice thereof to the plaintiff, his agent or attorney, and 
indorse on the warrant the time of the arrest, and the time of 
serving notice on the plaintiff. 


Sec. 49. When a defendant is brought before a justice on 
a warrant, he shall be detained in the custody of the officer until 
he shall be discharged according to law; but in no case shall the 
defendant be detained longer than twenty-four hours from the 
time he shall be brought before the justice, unless within that 
time the trial of the action shall be commenced, or unless it has 
been delayed at the instance of the defendant. 


Sec. 50. If the detendant, on his appearance, demand a 
continuance, the same may be granted, on condition that he 
remain in custody, execute and file with the justice a bond, with 
one or more sufficient sureties to be approved by the justice, to 
the effect that he will render himself amenable to the process of 
the court; or that the sureties will pay to plaintiff the amount 
of any judgment which he may recover in the action. On filing 
such bond, the justice shall order the defendant to be discharged 
from custody. 

Sec. 51. If any officer, without showing good cause there- 
for, fail to execute any process to him delivered, and make due 
return thereof, or make a false return, such officer for every such 
offense, shall pay to the party injured ten dollars, and all damage 
such party may have sustained by reason thereof, to be recovered 
in a civil action. 


Sec. 52. No action shall be commenced by an infant plain- 
tiff, except by his guardian, or until a next friend for such infant 
shall have been appointed. Whenever requested, the justice 
shall appoint some suitable person, who shall consent thereto in 
writing, to be named by such plantiff, to act as his next friend 
in such action, who shall be responsible for the costs therein. 


Sec. 53. After service and return of process against an in- 
fant defendant, the action shall not be further prosecuted, until 
a guardian for such infant shall have been appointed. Upon the 
request of such defendant, the justice shall appoint some person 
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who shall consent thereto in writing, to be guardian of the de- 
fendant in defense of the action; and if the defendant shall not 
appear on the return day of the process, or if he neglect or re- 
fuse to nominate such guardian, the justice may, at the request 
of the plaintiff, appoint any discreet person as such guardian. 
The consent of the guardian or next friend shall be filed with 
the justice; and such guardian for the defendant shall not be 
liable for any costs in the action. 


Sec. 54. The parties shall be entitled to one hour in which 
to make their appearance after the time mentioned in the notice 
for appearance, but shall not be required to remain longer than 
that time, unless both parties appear; and the justice being 
present, is actually engaged in the trial of another action or 
proceeding; in such case he may postpone the time of appear- 
ance until the close of such trial. 


PLEADINGS AND ADJOURNMENTS. 


Sec. 55. The pleadings in justice’s court shall take place 
upon the appearance of the parties, unless they shall have been 
previously filed, or unless the justice shall, for good cause shown, 
allow a longer time than the time of appearance. 


Sec. 56. The pleadings in the justice’s court-shall be: 

1. The complaint of the plaintiff, which shall state in a 
plain and direct manner the facts constituting the cause of ac- 
tion. 

2. The answer of the defendant, which may contain a denial 
of the complaint, or any part thereof; and alsoa statement, in a 
plain and direct manner, of any facts constituting a defense. 

3. When the answer sets up a set-off by way of defense, the 
reply of the plaintiff. 


Sec. 57. The pleadings shall be in writing, when the 
action is for one of the following causes: 
1. For the foreclosure of any mortgage, or the enforcement of 
any lien on personal property. 
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2. For a forcible or unlawful entry upon, or a forcible or un- 
lawful detention of lands, tenements, or other possessions. 

3. To recover the occupancy or possession of a mining claim. 
In all other cases, the pleadings may be oral or in writing. 

Sec. 58. When the pleadings are oral, the substance of 
them shall be entered by the justice in his docket. When in 
writing they shall be filed in his office and a reference made to 
them in his docket. Pleadings shall not be required to be in any. 
particular form, but shall be such as to enable a person of com- 
mon understanding to know what is intended. 


Sec. 59. A statement in an answer or reply, that the party 
has not sufficient knowledge or information, in respect to a par- 
ticular allegation in the previous pleadings of the adverse party 
to form a belief, shall be deemed equivalent to a denial. 


Sec. 60. When the cause of action, or set-off, arises upon 
an account or instrument for the payment of money only, it shall 
be sufficient for the party to deliver the account or instrument, 
or a copy thereof, to the court, and to state that there is due to 
him thereon, from the adverse party, a specified sum, which he 
claims to recover or set-off. The court may at the time of plead- 
ing, require that the original account, or instrument, be exhibited 
to the inspection of the adverse party, with liberty to copy the 
same; or if not so exhibited, may prohibit its being given in evi- 
dence. 


Sec. 61. Every complaint, answer, or reply, shall be veri- 
fied by the oath of the party pleading; or if he be not present, 
by the oath of his attorney or agent, to the effect that he believes 
it to be true. The verification shall be oral, or in writing, in 
conformity with the pleading verified. 


Src. 62. Every ‘material allegation in a complaint, or re- 
lating to a set-off in an answer, not denied by the pleading of 
the adverse party, shall, on the trial, be taken to be true, except 
that when a defendant, who has not been served with a’copy of the 
complaint, fails to appear and answer, the plaintiff cannot recover 
without proving his case. 

“ 
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Src. 63. Either party may object to a pleading by his ad- 
versary, or to any part thereof that it is not sufficiently explicit 
to enable him to understand it, or that it contains no cause of 
action or defense although it be taken as true. If the court 
deem the objection well founded, it shall order the pleading to be 
amended; and if the party refuse to amend, the defective plead- 
ing shall be disregarded. 


Src. 64. A variance between the proof on the trial, and 
the allegations in a pleading, shall be disregarded as immaterial 
unless the court be satisfied that the adverse party has been mis- 
led to his prejudice thereby. 


Sec. 65. The pleadings may be amended at any time be- 
fore the trial, or during the trial, or upon appeal, to supply any 
deficiency or omissions in the allegations or denials, necessary to 
support the action or defense, when by such amendment sub- 
stantial justice will be promoted. - If the amendment be made 
after the issue, and it be made to appear to the satisfac 
tionof the court that a continuance is necessary to the ad- 
verse party, in consequence of such amendment, a continuance 
shall be granted. The court may also, in its discretion, require 
as a condition of an amendment, the payment of costs to the 
adverse party. 


Sec. 66. To entitle a defendant to any set-off he may 
have against the plaintiff, he must allege the saine in his answer; 
and the statutes regulating set-offs in the district court, shall 
in all respects be applicable to a set-off in a justice’s court, if the 
amount claimed to be set off, after deducting the amount found 
due the plaintiff, be within the jurisdiction of the justice of the 
peace; and judgment may, in like manner, be rendered by the 
justice in favor of the defendant, for the balance found due the 
plaintiff. 

Sec. 67. When the set-off of the defendant proved shall 
exceed the claim of the plaintiff, and such excess in amount ex- 


ceed the jurisdiction of a justice of the peace, the court shall 
allow such amount as is necessary to cancel the plaintiffs claim, 
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and give the defendant a judgment for costs; but in such case, 
the court shall not render judgment for any further sum in favor 
of the defendant. 


Sec. 68. When the pleadings of the parties shall have taken 
place, the justice shall, upon the application of either party, if 
the defendant be not under arrest, and sufficient cause be shown 
on oath, continue the case for any time not exceeding sixty days. 
If the continuance be on account of absence of testimony, it 
shall be for such reasonable time as will enable the party to pro- 
cure such testimony, and shall be at the cost of the party apply- 
ing therefor, unless otherwise ordered by the justice; and in all 
other respects shall be governed by the law applicable to contin- 
uance in the district court. 


CHAPTER V. 
TRIAL BY JURY. 


Src. 69. Before the justice shall commence an investiga- 
tion of the merits of the cause by an examination of the wit- 
nesses, or the hearing of any other testimony, either of the 
parties may demand of the justice that the cause be tried by 
jury: Provided, The party demanding the jury, shall first pay 
to the justice the amount of six dollarsasa jury fee, which shall 
be paid over by the justice to the jury, on the rendition of 
their verdict in the case, and taxed as costs against the losing 
party: And provided also, That this act shall not apply to a 
case of forcible entry and detainer, nor to criminal actions. 

Sec. 70. The jury shall consist of six persons, unless the 
parties agree upon any number of jurors less than six, to try the 
cause; in which case the jury shall consist of such number, not 
exceeding six, as the parties may agree upon. 


Sec. 71. The justice shall issue a venire, directed to the 
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sheriff, or any constable, of the county where the cause is to be 
tried, commanding him to summon six (or such number as the 
parties may have agreed upon) good and lawful men of the county, 
qualified to serve as jurors inthe district court of the same 
county, who shall be no wise of kin to either party, nor 1nter- 
ested in the action, to appear before said justicc, at a time and 
place to be named therein, to make a jury for the trial of the 
cause between the parties therein named. 


Sec. 72. The sheriff or constable shall execute such venire 
fairly and impartially, and shall not summon any person whom 
he has reason to believe is biased or prejudiced for or against 
either of the parties. He shall summon the jurors personally, 
and shall make a list of the persons, which he shall certify and 
annex to the venire, and return to the justice. If a sufficient 
number of competent jurors cannot be obtained from the panel 
returned, the sheriff or constable shall immediately summon 
others to serve in their place. 


Sec. 73. Either party may challenge the jurors, but when 
there are several parties on either side, they shall join in a chal- 
lenge before itcan be made. The challenges shall be to individ- 
ual jurors, and shall be peremptory, or for cause. Each party 
shall be entitled to two peremptory challenges. 

Src. 74. Challenges for cause may be taken on any ground 
that would be a good cause of challenge on the trial of an action 
in the district court. Challenges for cause shall be tried by the 
justice, 


Sec. 75. When the jury is selected, the justice shall 
administer to them an oath or affirmation, wel] and truly to try 
the cause. 


Src. 76. When the jury have agreed on their verdict, they 
shall deliver the same to the justice, publicly, who shall enter it 
on his docket. 


Sec. 77. Whenever a justice shall be satisfied that a jury, 
sworn in any civil cause before him, having been out a reasonable 
time, cannot agree on their verdict, he may discharge them, and 
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issue a new venire, unless the parties consent that the justice 
may render judgment on the evidence before him, or upon such 
other evidence as they may produce. 


Sec. 78. Every person who shall be duly summoned as a 
juror, and shall not appear nor render a reasonable excuse for 
his default, shall be subject to a fine not exceeding ten dollars. 


CHAPTER VI. 
OF JUDGMENT. 


Sec. 79. Judgment that the action be dismissed, without 
prejudice to a new action, may be entered, with costs, in the fol- 
lowing cases: 


1. When the plaintiff voluntarily dismisses the action before 
it is finally submitted. 

2. When he fails to appear at the time specified in the notice, 
upon continuance, or within one hour thereafter. 

3. When it is objected at the trial, and appears by the evi- 
dence that the action is brought in the wrong county; but if the 
objection be taken and overruled, it shall be cause only of re- 
versal or appeal; if not taken at the trial it shall be deemed 
waived, and shall not be cause of reversal. 


Src. 80. When the defendant fails to appear and plead at 
the time specified in the notice, or within one hour thereafter, 
judgment shall be given as follows: 

1. When the defendant has been served with a true copy of 
the complaint, judgment shall be given without further evidence 
for the sum specified therein. 

2. In other cases the justice shall hear the evidence of the 
plaintiff, and render judgment for such sum only as shall appear 
by the evidence to be just, but in no case exceed the amount 
specified in the complaint. 
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Sec. 81. Upon issue joined, if a jury trial be not de- 
manded, the justice shall hear the evidence, and decide all ques- 
tions of law and fact, and render judgment accordingly. 


Sec. 82. Upon the verdict of a jury, the justice shall 
immediately render judgment thereon. When the trial is by 
the justice, judgment shall be entered immediately after the 
close of the trial, if the defendant has been arrested and ig still 
in custody; in other cases it shall be entered within three days 
after the close of the trial. 


Sec. 83. If the defendant, at any time before the trial, 
offer in writing, to allow judgment to be taken against him for 
a specified sum, the plaintiff may immediately have judgment 
therefor, with costs then accrued; but if he do not accept such 
offer before trial, and fail to recover on the trial of the action a 
sum greater than the offer, such plaintiff shall not recover any 
cost that may accrue after he shall have been notified of the offer 
of the defendant, but such costs shall be adjudged against him, 
and if he recover, deduct from his recovery. But the offer and 
failure to accept it, shall not be given in evidence to affect the 
recovery, otherwise than as to cost, as above provided. 


Sec. 84. When the prevailing party is entitled to costs, 
by this act, the justice shall add their amount to the judgment; 
or in case of the failure of the plantiff to recover, or in case of 
dismissal of the action, he shall enter up judgment in favor of 
the defendant for the amount of such costs. 


CHAPTER VII. 
OF EXECUTIONS AND PROCEEDINGS THEREON, 
Sec. 85. The execution upon a judgment by a justice of 


the peace may be stayed in the manner hereinafter provided, 
upon reasonable notice to the opposite party, and for the follow- 
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ing periods of time, to be calculated from the date of the judg- 
ment: 


1. If the judgment be for any sum not exceeding twenty- 
five dollars, exclusive of costs, one month. 
2. Ifit be for more than twenty-five dollars, two months., 


Sec. 86. To entitle any person tosuch stay of execution, 
some responsible person, to be approved by the justice, and not 
being a party to the judgment, must, within five days after ren- 
dering of the judgment, enter into a bond, before the justice, to 
the adverse party, in a sufficient sum to secure the payment of 
the judgment and costs, conditioned to be void upon such pay- 
ment, at the expiration of the stay. 


Sec. 87. Such bond shall be signed by the person entering 
into the same, and may be in the following form: 


Whereas, A. B. has obtained a judgment before J. P., one 


of the justices of the peace in and for county, on 
the ———— day of , 18 , against C. D. 
for _————— dollars: Now, therefore, I, E. F., acknowledge 
myself bound to A. B., in the sum of ——-————— dollars; this 


bond to be void if such judgment shall be paid at the expiration 
of month after the time it was rendered. 
Dated the ——_—— day of , 18 . 


E. F. 

Sec. 88. If at the expiration of such stay the judgment 
be not paid, the execution shall issue against both the principal 
and bail. If the principal do not satisfy the execution, and the 
officer cannot find sufficient property belonging to him upon 
which to levy, he shall levy upon the property of the bail, and 
in his return shall state what amount of money, collected by 
him on the execution, was collected from the bail, and the time 
when the same was received. 


Sec. 89. After the return of such execution, the bail 
shall be entitled, on application to the justice, to have the judg- 
ment, or so much thereof as may have been collected from him 
in satisfaction of the execution, transferred to his use; and he 
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may collect the same from the defendant by execution, together 
with the interest at the rate of twelve per cent. per annum. 


Sec. 90. If judgment be stayed in the manner above 
provided, after an execution has been issued thereon, the justice 
shall revoke such execution, in the same manuer, and with like 
effect as he is hereinafter directed to revoke an execution, after 
an appeal has been allowed; and if the defendant have been 
committed, shall order him to be discharged from custody. 


Sec, 91. If there be mutual justice’s judgments between 
the same parties, upon which the time for appealing has elapsed 
on judgment, on the application of either party, and reasonable 
notice given to the adverse party, one may be set off against 
the other, by the justice before whom the judgment against 
which the set-off is proposed, may be. 


Sec. 92. If the judgment proposed as a set-off was ren- 
dered before another justice, the party proposing such set-off 
shall produce before such justice a transcript of such judgment, 
upon which there is a certificate of the justice before whom such 
may be, that it is unsatisfied in whole or in part, and that there 
is no appeal, and that such transcript was obtained for the pur- 
pose of being set-off against the judgment to which it is offered 
as a set-off. The justice granting such transcript shall make an 
entry thereof on his docket, and all further proceedings on 
such judgment shall be stayed, unless such transcript be returned 
with the proper justice’s certificate thereon, that it has not been 
allowed in set-off. 


Src. 93. If any justice shall set off one judgment against 
another, he shall make an entry thereof on his docket, and 
execution shall issue only for the balance which may be due 
after such set-off. If a justice shall allow a transcript of a 
judgment rendered by another justice to be set-off, he shall file 
such transcript among the papers relating to the judgment in 
which it is allowed in set-off. If he shall refuse such transcript 
as a set-off, he shall so certify on the transcript, and return the 
same to the party who offered it. 
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Src. 94. Execution for the enforcement of a judgment in 
a justice’s court may be issued on the application of the party 
entitled thereto, in the manner hereinbefore prescribed; but after 
the lapse of five years from the date of the judgment, no execu- 
tion shall issue except by leave of the justice before whom such 
judgment may be, upon reasonable notice, to the defendant. 


Src. 95. When any judgment shall have been rendered by 
any justice of the peace, and the same not be satisfied during 
his continuance in office, and the docket of such justice shall 
have been transferred to another justice, or to the successor of 
the justice rendering such judgment, the justice to whom the 
docket shall be delivered shall issue execution upon such unsat- 
isfied judgment in the same manner, and with like effect, as if he 
himself had rendered the judgment. 


Sec. 96. If the defendant have not goods and chattels in 
the county in which judgment was rendered, sufficient to satisty 
the execution, the justice before whom such judgment may be, 
shall, at the request of the party entitled, make out a certified 
transcript of the same, which may be delivered to a justice in 
any other county, who shall make an entry thereof in his docket, 
and issue execution thereon for the amount of the judgment, or 
such part as shall be unsatisfied, with costs as in other cases. 


Sec. 97. The execution shall be directed (except when it 
is otherwise especially provided,) to the sheriff or any constable 
of the county where the justice resides; shall be dated on the 
day it is issued, and made returnable within thirty days from 
the date; and it shall be against the goods and chattels of the 
person against whom the same is issued. P 


Sec. 98. Before any execution shall be delivered, the justice 
shall state in his docket, and also on the back of the execution, 
the amount of the debt, or damages and costs, and of the fees 
due to each person separately, and the officer receiving such exe- 
cution shall indorse thereon the time of the reception of the same. 


Sec. 99. If an execution be not satisfied, it may, at the 


request of the plaintiff, be renewed from time to time by the 
45 


354 JUSTICE OF THE PEACE. 


justice who issues the same, or the justice to whom his docket is 
transferred, by an indorsement thereon to that effect, signed by 
him, and dated when the same shall be made. If any part of 
such execution has been satisfied the indorsement of renewal 
shall express the sum due on the execution. Every such indorse- 
ment shall renew the execution in full force in all respects for 
thirty days, and no longer; and an entry of such renewal shall 
be made in the docket of the justice. 

Sec. 100. The officer, after taking goods and chattels into 
his custody by virtue of an execution, shall, without delay, give 
public notice by at least three advertisemeuts, put up at three 
public places in the county, of the time and place, when and 
where they will be exposed for sale. Such notice shall describe 
the goods and chattéls taken, and shall be put up at least ten days 
before the day of sale. 


‘Sec. 101. At the time and place so appointed, if the goods 
and chattels be present fur inspection of bidders, the officer shall 
expose them to sale at public vendue to the highest bidder; he 
shall return the execution and have the money before the justice 
at the time of making such return, ready to be paid over to the 
persons respectively entitled thereto. 


Sec. 102. No officer shall directly or indirectly purchase 
any goods or chattels at any sale made by him upon execution, 
and every such purchase shall be absolutely void. 


Sec. 103. If the action be one in which the defendant 
might lave been arrested upon a warrant, an execution against 
the person of such defendant may be issued after the return of 
an execution against his property unsatisfied in whole or in part. 
An execution against the person may likewise be issued after 
such return, where the defendant lias been arrested upon a 
warrant and not discharged according to law. 


Sec. 104. If there be no property found, or if the goods 
and chattels levied on be not sufficient to satisfy such execution. 
the officer shall, on demand of the plaintiff, summon in writing 
as garnishees, such persons as may be named to the plaintiff or 
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his agent, to appear before the justice on the return day of the 
execntion, to answer such interrogatories as may be put to them, 
touching their liabilities as garnishees, and the like proceedings 
shall be had thereon, before the justice to final judgment, as in 
the proceedings by attachment. , 


Sec. 105. Any justice of the peace may issue an execution 
against the prevailing party, to collect fees and costs for which 
such party may be liable, after an execution has been first issued 
- against the other party, and returned “ no property found.” 


Sec. 106. If any property levied on be claimed by any 
person other than the defendant in the execution, the sheriff or 
constable shall summon from his county three persons qualified 
as jurors between the parties to try the validity of the claim; 
such officer shall also give reasonable notice of the claim, and of 
the trial to the plaintiff; who may appear and contest the claim 
hefore the jury. The jury and witnesses of the parties shall be 
sworn by the officer, and if their verdict be in favor of the clai- 
mant, the officer may relinquish the levy unless the plaintiff give 
him sufficient indemnity for proceeding thereon. The fees of the 
jury, the sheriff or constable and the witnesses shall be the same 
as for similar services in a justice’s court, and shall be paid by 
the claimant if the verdict be against him, otherwise by the plain- 
tiff. On the trial, the defendant and the claimant may be ex- 
amined as witnesses by the plaintiff. 


Sec. 107. Nothing contained in the last section shall be 
so construed as to prevent the claimant of property levied on by 
execution from resorting to any legal remedy he may choose to 
pursue, instead of proceeding in the manner therein prescribed. 
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CHAPTER VIII. 
OF REPLEVIN. 


Sec. 108. The plaintiff in an action to recover the possession 
, of personal property may at the time of issuing such summons, or 
at any time before answer, claim the immediate delivery of such 
property as provided in this act. 
Sec. 109. When a delivery is claimed, an affidavit shall 

be made by the plantiff, or by some onc in his behalf, showing: 

1. That the plantiff is the owner of the property claimed, 
(particularly describing it,) or is lawfully entitled to the posses- 
sion thereof, by virtue of a special property therein, the fects in 
respect to which shall be set forth. 

2. That the property is wrongfully detained by the defend- 
ant. 

3. The alleged cause of the detention thereof, according to 
his best knowledge, information and belief. 


4, Thet the same has not been taken for a tax, assessment or 
fine, pursuant to a statute, or seized under an execution or attach- 
ment against the property of the plaintiff, orif so seized, that it 
is by statute exempt from such seizure, and 

5. The actual value of the property. 

Sec. 110. The jnstice shall thereupon, by an indorsement 
in writing upon the aftidavit, order the sheriff or any constable of 
the county, to take the same from the defendant and deliver it 
to the plainti? upon receiving a proper bond. 

Sec. 11. Upon the receipt of the anidavit and order with 
a bond, exeented by two or nore suSicient sureties, approved by 
the sheriff or constable, to the effect, that they are bound in 
double the valis of fhe property as stated in the affidavit, for 
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the prosecution of the action, for the return of the property to 
the defendant, if return thereof, be adjudged and for the pay- 
ment to him of such sum as may for any cause be recovered 
against the plaintiff, the sheriff or constable shall forthwith take 
the property described in the affidavit if it be in the possession 
of the defendant or his agent, and retain it in his custody. He 
shall also, without delay, serve on the defendant a copy of the 
affidavit, order and bond, by delivering the same to him person- 
ally if he can be found within the county, or to his agent from 
whose possession the property is taken, or if neither can be 
found in the county, by lewing them at the usual abode of 
either within the county, with some person of suitable age and 
discretion; or if neither have any known place of abode in the 
county, by putting them into the post office, directed to the de- 
fendant at the post office nearest to him. 


Sec. 112. The defendant may, within two eel after the 
service of a copy of the affidavit, order and bond, give notice to 
the officer that he excepts to the sufficiency of the sureties. If 
he fail to do so, he shall be deemed to have waived all objection 
to them. When the defendant excepts, the sureties shall justify 
upon one day’s notice before the justice; and the officer shall be re- 
sponsible for the sufficiency of tnc sureties, until the objection to 
them is either waived as above provided, or until they justify, or 
new sureties be substituted, and they justify. If the defendant 
except to the sureties, he cannot reclaim the property as provided 
in the next section. 


l Sec. 113. At any time before the delivery of the property 
to the plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thercof upon giving to 
the officer a bond executed by two or more sufficient sureties to 
the effect that they are bound in double the value of the property 
as stated in the affidavit of the plaintiff, for the delivery thereof 
to the plaintiff, if such delivery be adjudged, and for the pay- 
ment to him of such sum as may for any cause be recovered 
against the defendant. If a return of the property be not so 
required, within two days after the taking and serving of notice’ 
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to the defendant, it shall be delivered to the plaintiff, except as 
provided in this chapter. 


Sec. 114. The defendant’s sureties, upon one day’s notice 
to the plaintiff, or his attorney, shall justify before the justice, 
and upon such justification, the officer shall deliver the property 
to the defendant. The officer shall be responsible for the defen- 
dant’s sureties until they justify, or until the justification is com- 
plete, or expressly waived, and may retain the property until 
that time, but if they, or others in their place, fail tu justify at 
the time appointed, he shall deliver the property to the plaintiff. 


Src. 115. If the property, or any part thereof, be concealed 
in a building or inclosure, the officer shall publicly demand its 
delivery, and if *it be not delivered, he shall cause the building 
or inclosure to be broken open and take the property into his 
possession. 


Sec. 116. When the officer shall have taken property, 
as in this chapter provided, he shall keep it in a secure place, 
and deliver to the party entitled thereto, upon receiving his law- 
ful fees for taking, and his necessary expenses for keeping the 


same. 


Sec. 117. If the property taken be claimed by any other 
‘person than the defendant or his agent, and such person make 
affidavit of his title thereto, or his right to the possession there- 
of, stating the ground of such title or right, and serve the same 
upon the officer before the delivery of the property to the plain- 
tiff, the sheriff shall nut be bound to keep the property or deliver 
it to the plaintiff, unless the plaintiff, on demand of him or his 
agent, indemnify the officer against such claim by a bond exe- 
cuted by two sufficient sureties accompanied by their affidavits, 
that they are each worth donble the value of the property as 
specified in the affidavit of the plaintiff over and above their 
debts and liabilities, exclusive of property exempt from execu- 
tion, and freeholders or honseholders of the county; and no 
claim to such property by any other person than the defendant 
or his agent, shall be valid against the officer, unless made as 
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aforesaid, and notwithstanding such claim, when so made, he 
may retain the property a reasonable time to demand such in- 
demnity. 


Sec. 118. The officer shall return the order and affidavit 
with his proceedings thereon to the justice within five days af- 
ter taking the property mentioned therein. 


CHAPTER IX. 
FORCIBLE ENTRY AND DETAINER. 


Sec. 119. No person shall make an entry into lands, tene- 
ments, or other possessions, but in cases where entry is given by 
law; and in such cases he shall not enter with force, but only in 
a peaceable manner. 


Sec. 120. When any forcible entry shall be made, or 
when an entry shall be made ina peaceable manner, and the 
possession shall be unlawfully held by force, the person entitled 
to the premises may be restored to the possession thereof, in the 
manner hereinafter provided. 


Sec. 121. The person entitled to the possession of the 
premises may make complaint in writing, on oath, to a justice of 
the peace of the county in which the premises are situated, set- 
ting forth that the person complained of is in possession of the 
lands or tenements in question—describing them; and that he 
entered into the same with force, or that he unlawfully holds the 
same by force, as the case may be, and the time when. 

Sec. 122. Upon receiving such complaint, the justice shall 
issue a summons, directed to the sheriff or any constable of the 
county, commanding him to summou the person or persons 
against whom such complaint shall have been made, to appear 
before the justice on a day in such summons named. 


Sec. 123. The summons shall be served by the officer as 
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in other cases, and at the same time a copy of the complaint 
shall, in like manner, be served on the defendant. The officer 
shall, in his return, state the time and manner of such service. 
Sec. 124. The justice shall, at the time of issuing the 
summons, issue a venire to the sheriff or constable, commanding 
him to summon six good and lawful men, qualified to serve as 
jurors, to appear at the time and place appointed for the trial 
of the complaint, to be a jury in the case. Such venire shall be 
returned on or before the day appointed for the trial; and the 
officer shall endorse thereon the list of the jurors summoned. 


Sec. 125. Ifa sufficient number of jurors do not attend, 
or attending, are set aside by challenging peremptorily, or for 
cause, the justice may order the sheriff or constable to complete 
the number, by summoning other jurors. 


Sec. 126. If the plaintiff fail to appear at the time ap- 
pointed for hearing the complaint, in person, by agent or attor- 
ney, and prosecute his action, he shall be non-suited, and the 
defendant shall recover his costs. 


Sec. 127. If the defendant fail to appear at the time ap- 
pointed for hearing the complaint, the justice may proceed ex- 
parte, or continue the cause, at his discretion; but he shall not 
continue it for a longer time than ten days, nor to any other 
place than that named in the summons for the hearing of the 
cause. 


Sec. 128. If the defendant appear, he shall, before the 
trial, file his answer in writing, and under oath, in which he shall 
set forth his defense. 


Sec. 129. The jury shall consist of six persons, unless the 
parties agree on a less number; and when duly empannelled and 
sworn, the justice shall cause the complaint to be read to them, 
and then call on the plaintiff to support the seme by proof, but 
the plaintiff shall not be required to make further proof of the 
forcible entry and detainer than that he was lawfully possessed 
of the premises, and tuat the defendant unluwfuily entered and 
detains the same. 
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Sec. 130. If the jury on the trial find the defendant guilty, 
the justice shall record the verdict, and give judgment thereon, 
with costs, and also issue a writ of restitution, directed to the 
sheriff or constable, to cause the plaintiff to be re-possessed of 
the premises to which shall be added a clause commanding the 
officer to levy the costs of the goods and chattels of the de- 
fendant. 


Sec. 131. The verdict of the jury shall be in writing, and 
shall be in the form, or to the effect following: 

“ We, the jury, find the defendant guilty,” or, if in favor of 
the defendant, “ not guilty of said forcible entry and detainer, in 
manner and form as the plantiff in his complaint hath alleged;” 
or the jury may find the defendant guilty as to part, and not 
guilty as to the balance of the charge, as laid down in the plain- 
tiffs complaint; if so they shall state it specially in their ver- 
dict. 


Sec. 132. When the jury find a verdict of “not guilty” 
for the defendant the verdict shall be so recorded, and the justice 
shall enter judgment against the plaintiff for costs, and issue exe- 
cution therefor against his goods and chattels. 


Sec. 133. In all cases of forcible entry and detainer, the 
justice shall have power to grant a new trial, if the same be 
applied for on the day the verdict is rendered, and good cause be 
shown, on affadavit, therefor, which shall be within ten days af- 
ter granting the same, but not more than one new trial shall 

be granted to either party. 


Src. 134. The title to land shall in no case be inquired 
into, on any complaint of forcible entry or detainer. 


Sec. 135. One year’s quiet possession of the premises, 
immediately preceding the filing of the complaint, by the party 
complained of, or those under whom he holds, may be pleaded 
by any defendant, in bar of the plaintiffs demand of possession; 
unless the estate therein be ended. 


Sec. 136. The person entitled to any premises, may re- 
46 
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cover possession thereof in the manner hereinbefore provided, in 
the following cases: 

1. When any person shall hold over any lands or tenements 
after the time for which they are demised or let to him, or to 
the person under whom he holds, or contrary to the conditions or 
covenants of any lease or agreement under which he holds. 

2. When any rent shall have become due on any such lease 
or agreement, and the tenant or person in whose possession 
shall have neglected or refused, for ten days after demand of the 
possession, made in writing, to deliver up possession of the pre- 
mises, or to pay the rent so due. 

3. When any person shall continue in possession of any pre- 
mises, sold by virtue of any mortgage or execution, after the 
sheriff’s deed therefor shall have been recorded. 

4. When any tenant at will, or by sufference, shall hold over 
after the determination of his estate, by a notice to quit, as pro- 
vided by law. 

Sec. 137. When the plaintiff shall file a complaint for an 
unlawful detainer, for any one of the causes mentioned in the 
last section, it shall not be necessary for the justice to issue a 
venire for a jury, at the time of issuing the summons; but the 
justice shall, at the time of trial proceed to hear and determine 
the complaint, unless either party shall call for a trial by jury, 
in which case the justice shall issue a venire, in the same man- 
ner, and the same proceedings shall thereupon be had as in cases 
of torcible entry and detainer. 

Sec. 138. When the action shall be brought to recover 

the possession of premises demised or let, for the reason that the . 
tenant or person in possession has refused or neglected to pay 
the rent due, it shall be lawful for the defendant, at any time 
before judgment to pay to the justice, for plaintiff, the rent then 
in arrear, with interest and the costs of the action, and there- 

upon, no writ of restitution shall be awarded. 
Sec. 139. The justice shall have the same power to continue 
actions for forcible entry and detainer, as in other cases. 

Sec. 140. Neither thejudgment nor any thing contained 
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in this act, shall bar or prevent the party injured from bringing 
an action to recover the possession of the premises, or to recover 
damages for the trespass or injury committed against the aggres- 
sor, or party offending. 


CHAPTER X. 


‘ 


OF PROCEEDINGS FOR CONTEMPT BEFORE JUSTICES OF THE PEACE, 


Sec. 141. In the following cases, and no others, a justice 
of the peace may punish for contempt: 

1. Persons guilty of disorderly, contemptuous and insolent 
behavior towards such justice while engaged in the trial of a 
cause, or in rendering judgment, or in any judicial proceedings, 
which tend to interrupt such proceedings, or impair the respect 
due to his authority. 

2. Persons guilty of any breach of the peace, noise or dis- 
turbance, tending to interrupt the official proceedings of such 
justice. 

3. Persons guilty of resistance or disobedience to any law- 
ful order or process made or issued by him. 


Sec. 142. Punishment for contempt may be by fine, not 
exceeding twenty-five dollars, or by imprisonment in the county 
jail not exceeding two days, at the discretion of the justice, un- 
less otherwise provided by statute. 


Sec. 143. No person shall be punished for a contempt be- 
fore a justice of the peace, until an opportunity shall have been 
given to him to be heard in his defense; and for that purpose the 
justice may issue his warrant to bring the offender before him. 


Src. 144. If the offender be present, he may be summarily 
arraigned by the justice, and proceeded against in the same 
manner as if a warrant had been previously issued, and the offen- 
der arrested thereon. 
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Sec. 145. The warrant for contempt may be in the follow- 
ing form: 


‘TERRITORY OF WASHINGTON, 
ss 


County, 


To the sheriff or any constable of said county: 


In the name of the United States, you are hereby commanded 
to apprehend A. B., and bring him before J. P., one of the jus- 
tices of the peace of said county, at his office in said county, to 
show cause why he should not be convicted of a contempt alleged 
to have been committed on the , A. D. 
18—, before the said justice, while engaged as a justice of the 
peace in a judicial proceeding. 

Dated this 


day of - 


A. D. 18—. 


day of 


J.P., 
Justice of the Peace. 


Sec. 146. Upon the conviction of any person for contempt, 
an entry thereof shall be made in the docket of such justice, stat- 
ing the particular circumstances of the offense, and the judgment 
rendered thereon, aud may be in the following form: 


TERRITORY OF WASHINGTON, 
SS 


County, 


Whereas, on the day of- , A. D., 18—, while 
the undersigned, one of the justices of the peace of said county; 
was engaged in the the trial of an action between C. D., plaintiff. 
and E. F., defendant, in said county, A. B., of the said county, 
did interrupt the said proceedings, and impair the respect due to 
the authority of the undersigned, by (here describe the cause 
particularly.) And whereas, the said A. B. was thereupon re- 
quired by the undersigned to answer for the said contempt, and 
show cause why he should not be convicted thereof. And 
whereas, the said A. B. did not show cause against the said 
charge—be it therefore ordered, that the said A. B. is adjudged 
to be guilty, and is convicted of the contempt aforesaid, and is 
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adjudged by the undersigned to pay a fine of 
be imprisoned, &c,) 
Dated this 


dollars, (or 


—, A. D. 18—. 
J. P., 

Justice of the Peace. 

Sec. 147. If any person convicted of a contempt be ad- 
judged to be imprisoned, a warrant of commitment shall be is- 
sued by the justice. If he be adjudged to pay a fine, a process 
may be issned to collect the same; and when so collected, it shall 
forthwith be paid by the justice into the county treasury. 


day of 


CHAPTER XI. 
CERTIORARI AND PROCEEDINGS THEREON. 


Sec. 148. If any person shall conceive himself injured by 
error in any process, proceeding, judgment, or order given by 
any justice of the peace within this territory, it shall be lawful 
for such person to remove such process, proceeding, judgment or 
order, to the district court, as hereinafter provided. 


Sec. 149. Within twenty days after the rendition of the 
judgment, or if the error be committed after judgment, then 
within twenty days after such error was committed, the party 
applying for such certiorari, his agent, or attorney, shall file 
in the office of the clerk of the district court for the proper 
county, an affidavit, stating that in his belief there is reason- 
able cause for granting such certiorari, for error in such judg- 
ment or proceeding, (setting forth the ground of error alleged,) 
and that the application is made in good faith, and not for the 
purpose of delay, and further shall execute a bond to the adverse 
party, with one or more sureties, to be approved by the clerk in 
double the amount of the judgment and costs rendered before the 
justice, to the effect that the party applying will prosecute the 
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writ of certiorari to final judgment; and abide any order the 
court may make therein. 


Sec. 150. The writ of certiorari shall be served on the jus- 
tice within ten days after it has been issued; and if a bond be 
executed in pursuance of the last section, and a certificate of the 
clerk to that effect be served on the justice, all further proceed- 
ings in law in such case shall cease; and if the execution shall 
have issued on such judgment, the justice shall immediately 
recall the same. 


Sec. 151. Upon the service of a writ of certiorari to reverse 
a judgment, it shall be the duty of the party serving the same, 
to deliver at the same time to the justice, a copy of the affida- 
vit on which the certiorari was procured, and the justice shall 
make a special return as to all the facts contained in such affi- 
davit and of the proceedings in the case, and, annex a copy 
thereof to the writ, and shall file the same with the clerk of the 
district court within ten days after the service of the writ, to- 
gether with all the papers in the action; and he shall also cer- 
tify the time when the writ was served upon him, 


Sec. 152. The district court shall have power to compel 
such justice to make or amend such return by rule, attachment 
or mandamus, as the case may require. 


Sec. 153. When the writ of certiorari and return shall be 
filed with the clerk the case may be brought on to argument 
before the district court at any time thereafter according to the 
statutes relating thereto. 


Sec. 154. The district court shall, after hearing the case, 
give judgment as the right of the matter may appear, without 
regarding technical omissions, imperfections, or defects in the 
proceedings before the justice, which did not affect the merits, 
and may affirm or reverse the judgment in whole or in part, and 
issue execution as upon other judgments rendered before said 
court. 


Sec. 155. If a judgment rendered before a justice be col- 
lected, and afterwards be reversed by the court above, such court 
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shall award restitution of the amount so collected, with interest 
from the time of collection, and execution may issue therefor. 


CHAPTER XII. 
OF APPEAL TO THE DISTRICT COURT. 


Sec. 156. Any person considering himself aggrieved by 
any judgment or decision of a justice of the peace, may, in per- 
son or by his agent, appeal therefrom to the district court of the 
same county where the judgment was rendered, or the decision 
made. 

Sec. 157. Such appeals shall be taken within twenty days 
after the judgment is rendered or the decision made, and shall be 
by filing a notice of appeal with the justice, and serving a copy 
thereof on the adverse party or his attorney. 


Sec. 158. No appeal shall be allowed in any case unless a 
bond shall be executed on the part.of the appellant with one or 
more sureties, in the sum of one hundred dollars, to the effect 
that the appellant will pay all costs which may be awarded 
against him on the appeal; or if a stay of proceeding before the 
justice be claimed, a bond with two or more sureties in a sum 
equal to twice the amount of the judgment, to the effect that 
the appellant will pay the costs and judgment, provided the 
sum appealed from be affirmed, or if affirmed only in part, then 
to the extent in which it may be affirmed. 


Sec. 159. If the judgment appealed from direct the de- 
livery of the possession of premises in an action of forcible en- | 
try and detainer, or of a mining claim, a writ of restitution may 
be issued and executed, unless a bond be entered into on the part 
of the appellant with two or more sureties to the effect that dur- 
ing the possession of such premises or mining claim by the ap- 
pellant, he will not commit, nor suffer to be committed, any 
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waste, destruction, or injury thereon, and that if the judgment 
be affirmed he will pay the value of the use and occupation of 
the premises or mining claim, from the time of the appeal until 
the delivery of the possegsion thereof, and all costs of the appeal. 
The amount of such bond shall be fixed by the justice before 
whom the action was tried. 


Sec. 160. Upon appeal being made, and a bond filed to 
to stay all proceedings, the justice shall allow the same, and 
make an entry of such allowance in his docket, and all further 
proceedings on the judgment before the justice shall thereupon 
be suspended; and if, in the meantime, execution shall have 
been issued, the justice shall give the appellant a certificate that 
such an appeal has been allowed. 


Sec. 161. On such certificate being presented to the offi- 
cer holding the execution, he shall forthwith release the property 
of the defendant that may have been taken on execution; and if 
the body of the defendant have been taken on execution, he shall 
be discharged from imprisonment. 


Sec. 162. On or before the first day of the term of the 
court, next after the appeal has been taken, the justice shall fur- 
nish the district court with a transcript of all the entries made in 
the justice’s docket relating to the case, together with all the 
process and other papers relating to the action, and filed with 
the justice, which shall be certified by such justice to be correct. 
and upon the filing of such transcript the district court shall be- 
come possessed of the cause, and shall proceed in the same man- 
ner, as near as may be, as in actions originally commenced in 
that court, except as herein otherwise provided. 


Sec. 163. The issue before the justice shall be tried in the 
district court without other or new pleadings, unless otherwise 
directed by the court. 

Sec. 164. Upon an appeal being made and allowed, the 
district court may by rule and attachment compel the justice to 
make and deliver to the appellant a certified transcript of the 
proceedings, upon paying to such justice the fees allowed by law 
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for making such transcript, and whenever the court is satisfied 
that the return of the justice is substantially erroneous or defec- 
tive, it may by rule and attachment compel him to amend the 
same, 


Src. 165. No appeal allowed by a justice shall be dis- 
missed on account of the bond being defective, if the appellant 
will, before the motion is determined, execute and file in the dis- 
trict court such a bond as he should have executed by the allow- 
ance of the appeal, and pay all costs that shall have accrued by 
reason of such defect. 


Sec. 166. In all cases of appeal to the district court, if 
. on the trial anew in such court, the judgment be against the ap- 
pellant, in whole or in part, such judgment shall be rendered 
against him and his sureties in the bond for the appeal. 


CHAPTER XIII. 
TITLE TO LAND. 


Sec. 167. If it appear on the trial of any cause before a 
Justice of the peace, from the evidence of either party, that the 
title to lands is in question, which title shall be disputed by the 
other, the justice shall immediately make an entry thereof in his 
docket, and cease all further proceedings in the cause, and shall 
certify and return to the district court of the county, a trans- 
cript of all the entries made in his docket, relating to the cause, 
together with all the process and other papers relating to the 
action, in the same manner, and within the same time, as upon 
an appeal; and thereupon the parties shall file their pleadings,. 
and the district court shall proceed in the cause to final judg- 
ment and execution; in the same manner as if the said action 
had been originally commenced therein, and the cost shall abide 


the event of the suit. 
47 
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CHAPTER XIV. 
OF WITNESSES AND DEPOSITIONS. 


Sec. 168. A subpcena issued by a justice of the peace 
shall be valid to compel the attendance of a witness in the jus- 
tice’s court, if such witness be within twenty miles of the place 
of trial. 


Sec. 169. A subpcena may be served by any white person 
above the age of eighteen years, by reading it to the witness, or 
by delivering to him a copy at his usual place of abode. 


Src. 170. Whenever it shall appear to the satisfaction of 
the justice, by proof made before him, that any person, duly 
subpcenaed to appear before him in an action, shall have failed, 
without a just cause, to attend as a witness, in conformity to 
such subpeena, and the party in whose behalf such subpcena was 
issued, or his agent, shall make oath that the testimony of such 
witness is material, the justice shall have power to issue an 
attachment to compel the attendance of such witness: Pro- 
vided, That no attachment shall issue against a witness in any 
civil action, unless his fees for mileage and one day’s attendance 
have been tendered or paid in advance, if previously demanded 
by such witness from the person serving the subpcena. 


Sec. 171. Every such attachment may be directed to any 
sheriff or constable of the county in which the justice resides, 
and shall be executed in the same manner as a warrant; and the 
fees of the officer for issuing and serving the same, shall be paid 
by the person against whom the same was issued, unless he show 
reasonable cause, to the satisfaction of the justice, for his omis- 
sion to attend; in which case the party requiring such’ attach- 
ment shall pay all such costs. 
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Sec. 172. Every person subpoenaed as aforesaid, and neg- 
lecting to appear, shall also be liable to the party in whose 
behalf he may have been subpcenaed, for all damages which such 
party may have sustained by reason of his non-appearance: 
Provided, That such witness had the fees allowed for mileage 
and one day’s attendance paid, or tendered him, in advance, if 
demanded by him at the time of the service. 


Sec. 173. A party to an action may be examined as a wit- 
ness, at the instance of the adverse party, and for that purpose 
may be compelled in the same manner, and subject to the same 
rules of cxamination, as any other witness, to testify at the 
trial, or appear and have his deposition taken. 


Sec. 174. The examination of a party thus taken, may 
be rebutted by adverse testimony. 


Sec. 175. If a party refuse to attend and testify at the 
trial, or give his deposition before trial, when required, his com- ` 
plaint, answer or reply, may be stricken out, and judgment taken 
against him. 


Sec. 176. A party examined by an adverse party may be 
examined on his own behalf, in respect to any matter pertinent 
to the issue. But if he testify to any new matter, not respon- 
sive to the inquiries put to him by the adverse party, or neces- 
sary to qualify or explain his answer thereto, or to discharge, 
when his answer would charge hiinself, such adverse party may 
offer himself as a witness, and he shall be so received. 


Sec. 177. Either party, in an action depending before a 
justice of the peace, may cause the deposition of a witness therein 
to be taken, when such witness resides, or is about to go more 
than twenty miles from the place of trial, or is so sick, infirm, 
or aged, as to make it probable that he will not be able to attend 
at the trial. 


Sec. 178. The notice shall be served, and the deposition 
taken, certified, and returned, according to the law regulating 
the taking of depositions to be read in the district court. 
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Sec. 179. The justice shall allow every deposition to be 
taken, certified and returned according to law, to be read on the 
trial of the cause in which it is taken, in all cases where the 
saine testimony, if given verbally before him, could have been 
received; but no such deposition shall be read on the trial, unless 
it appears to the justice that the witness, whose deposition is so 
offered: 

1. Is dead, or resides more than twenty miles from the place 
of trial; or, 

2. Is unable, or cannot safely attend before the justice, on 
account of sickness, age, or other bodily infirmity. 

3. That he has gone more than twenty miles from the place 
of trial, without the consent or collusion of the party offering 
the deposition. 


Sec. 180. Change of venue may be allowed for the same 
causes for which they are allowed in the district court. 


CHAPTER XV. 
AN ACTION TO RECOVER POSSESSION OF A MINING CLAIM. 


Sec. 181. Any person claiming the right to the occupancy 
and possession of a mining claim, withheld by another, may make 
complaint in writing, and on oath, to a justice of the peace of 
the county in which the mining claim is situated, setting forth 
the facts constituting his right to such possession and occupancy 
and such a description of the mining claim as can conveniently be 
given, and that the defendant wrongfully withholds the posses- 
sion from him. 


Sec. 182. Upon filing such complaint, the same proceed- 
ing shall be had before the justice as in actions for forcible entry 
and detainer, and if the judgment be rendered for the plaintiff 
a writ of restitution may in like manner be issued, to place the 
plaintiff in possession of such mining claim. 
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Sec. 183. In an action to recover possession of a mining 
claim, proof shall be admitted of the customs, usages or regula- 
tions established and in force at the bar or diggings embracing 
such claim; and such customs, and regulations, when not in con- 
flict with the laws of the United States or this Foray; shall 
govern the decision of the action. 


CHAPTER XVI. 
FORMS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


The following or equivalent forms may be used by justices of 
the peace, in civil actions and proceedings under this chapter, to 
wit: 


FORM OF A WARRANT. 


TERRITORY OF WASHINGTON, 
sS 


County of 
To the sheriff or any constable of said county: 

In the name of the United States, you are hereby commanded 
to take the body of C. D., if he be found in your county, and 
bring him forthwith before the undersigned, one of the justices 
of the peace in and for said county, at his office in , to 
answer A. B., in a civil action; and you are hereby commanded, 
to give due notice thereof to the said plaintiff, or his agent or 
attorney; and have you there and then this writ. 

Given under my hand this day of 


—, 18 —. 
J. P., 
Justice of the Peace. 


374 : JUSTICE OF THE PEACE. 


FORM OF SUBPGNA, 
TERRITORY OF WASHINGTON, 
ss 


County of ————, 

To —: 

In the name of the United States, you are hereby required to 

appear before the undersigned, one of the justices of the peace in 

and for said county, on the day of , 18 

at — o’clock in the noon, at his office in , to give evi- 

dence in a certain cause, then and there to be tried, between A. 

B., plaintiff, and C. D., defendant, on the part ot (the plaintiff, 
or defendant as the case may be.) 

Given under my hand this 


5 


day of 


—, 18—. 
J. P., 
Justice of the Peace. 


FORM OF AN EXECUTION. 


County of 


TERRITORY OF WASHINGTON, ! 
ss 
? 
To the sheriff or any constable of said county: 
Whereas, judgment against C. D., for the sum of 


dollars, and 


——dollars costs of suit, was recovered on the 
day of —— , 18—, before the undersigned, one 
of the justices of the peace in and for said county, at the suit-of 
A. B. These are, therefore, in the name of the United States, to 
command you to levy on the goods and chattels of the said C. D. 
(excepting such as the law exempts), and make sale thereof ac- 
cording to law, to the amount of the said sum and costs upon 
this writ, and the same return to me within thirty days, to, be 
rendered to the said A. B., for his debt, interests and costs. 
Given under my hand this ————— day of 
A. D. 18 ; 


J. P., 
Justice of the Peace. 
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FORM OF A VENIRE FOR A JURY. 


TERRITORY or WASHINGTON, 
ss 


County, 


To the sheriff or any constable of said county: 

In the name of the United States, your are hereby com- 
manded to sammon six good and lawful men of your county, to 
be and appear before the undersigned, one of the justices of the 
peace inand for said county, on the-———_ day of 
18—, at o'clock in the —— novon of said day, at his office 
in , to make a jury for the trial of a civil action, between 
A. B. plaintiff, and C. D. defendant, and have you then and 
there this writ. 


Given under my hand this day of , 18——_. 


J. P., 


Justice of the Peace. 


FORM OF EXECUTION AGAINST THE BODY. 


TERRITORY OF WASHINGTON, 
Ss 
County, 


To the sheriff or any constable of said county: 

Whereas, judgment against C. D. for thesum of — dollars, and 
and for — dollars, costs of suit, was recovered on the — day of —, 
18—, before the undersigned, one of the justices of the peace in 
and for said county, at the suit of A. B., aud an execution 
against his property returned unsatisfied; these are, therefore, in 
the name of the United States to command you to take the body 
of the said C. D., and him convey and deliver to the keeper of 
the jail of said county, who is hereby commanded to receive and 
keep the said C. D. in safe custody in prison, until the aforesaid 
sum, and all legal expenses, be paid and satisfied, or until he be 
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discharged therefrom by due course of law; and of this writ 
make due return within thirty days. 
Given under my hand this -———— day of 


S| 
J. P., 
Justice of the Peace. 


FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY, AFTER 
EXPIRATION OF STAY OF EXECUTION. 


TERRITORY OF WASHINGTON, 
sS 


County of ——————-, 
To the sheriff or any constable of said county: 
Whereas, judgment against C. D. for the sum of 
dollars, and for ————— dollars, costs of suit, was recovered on 
the day of , 18—, before the undersigned, one of the 
justices of the peace in and for said county, at the suit of A. 
B.; and whereas, on the —-——_— day ————, 18 —, E. F. 
became surety to pay said judgment and costs, in 
from the date of the judgment aforesaid, agreeably to law, in the 
payment of which the said C. D. and E. F. have failed; these 
are, therefore, in the name, &c., [as in the common form.] 


month. 


FORM OF ORDER IN REPLEVIN. 


TERRITORY OF WASHINGTON, 
88 


County of ————, 
To the sheriff or any constable of said county: 

In the name of the United States, you are hereby commanded 
to take the personal property mentioned and described in the 
within affidavit, and deliver the same to the plaintiff, upon re- 
ceiving a proper undertaking, unless before such delivery, the 


JUSTICE OF THE PEACE. 377 


defendant enter into a sufficient undertaking for the delivery 
thereof to the plaintiff, if delivery be adjudged. 

Given under my hand this — day of —, 18——. 
J. P., 


Justice of the Peace. 


FORM OF A WRIT OF ATTACHMENT. 


TERRITORY OF WASHINGTON, } 
SS 


County of —————, 
To the sheriff or any constable of said county: 

-In the name of the United States, you are commanded to 
attach, and safely keep, the goods and chattels, moneys, effects 
and credits of C. D., (excepting such as the law exempts,) or so 
much thereof as shall satisfy the sum of dollars, with 
interest and costs of suit, in whosoever hands or possession the 
same may be found in your county, and to provide that the goods 
and chattels so attached may be subject to further proceeding 
thereon, as the law requires; and of this writ make legal service 


and due return. 
Given under my hand this 


day of 


, 18—. 
J. P. 
Justice of the Peace. 


FORM OF SUMMONS IN FORCIBLE ENTRY AND DETAINER. 


TERRITORY OF WASHINGTON, 
88 


County of —_———_-, 
To the sheriff or any constable of said county: 
Whereas, A. B. of -, hath exhibited unto the under- 
signed, one of the justices of the peace in and for the said county, 


a complaint against C. D., for a forcible entry and detainer of 
48 
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the following premises, to-wit: You are hereby com- 
manded to summon the said C. D., if he be found in your county, 
to appear before the undersigned, on the day of 
18—, at o’clock in the — noon, at his office in ; 
then and there to make answer to, and defend against the com- 
plaint aforesaid. And you are also hereby commanded to serve 
a copy of the said complaint on the said C. D.; and upon this 
writ make due return with your doings thereon. 

Given under my hand this 


day of , 18—. 
J. P., 
Justice of the Peace. 


FORM OF WRIT OF RESTITUTION IN FORCIBLE ENTRY AND 
DETAINER. 


TERRITORY OF WASHINGTON, l 
ss 


County of 


2 


To the sheriff or any constable of said county: 

Whereas, A. B. did make complaint in writing to the under- 
signed, a justice of the peace in and for said county, against C. 
D. of the said county, that he had been guilty of a forcible entry 
and detainer of a certain tract of land (or other possessions,) 
of the said A. B.: And whereas, a jury was empanneled and 
sworn to enquire of said complaint, and did return their verdict 
that the said C. D. was guilty of a forcible entry and detainer of 
the following described tract of land, to-wit:—(hete describe the 
premises of which the defendant is found guilty of forcibly entering 
and detaining:) And whereas, judgment was entered thereon by 
said justice, and that the said A. B. should have restitution of 
the premises; therefore, in the name of the United States, you 
are hereby commanded to cause the said C. D. to be removed 
forthwith from the premises aforesaid, and that the said A. B. 
have peaceable restitution of the same, and also that you levy of 
the goods and chattels of C. D. found in your county, the sum 
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of 
said, together with 


dollars being the amount of costs on the trial afore- 
dollars for this writ, and also your 
own fees, and make return of this writ within thirty days next 
after the date hereof. 

Given under my hand this 


, 18—. 
J. P., 
Justice of the Peace, 


day of 


FORM OF UNDERTAKING FOR ARREST. 


Whereas, an application has been made by A. B., plaintiff, to 
J. P., one of the justices of the peace in and for 


county, 
for a warrant to arrest C. D., defendant, founded upon an affi- 
davit of the said plaintiff, setting forth that C. D., (here state 
the cause for the arrest:) Now, therefore, we A. B., plaintiff, 
and E. F. acknowledge ourselves bound to C. D., in the sum of 
dollars, to pay all costs that may be awarded to the said 
defendant, and all damages which he may sustain by reason of 


the arrest, not exceeding the sum of dollars. 


Dated this day of 


5 18: 
A. B. 
E. F. 


FORM OF UNDERTAKING IN REPLEVIN. 


Whereas, A. B., plaintift, has commenced an action before 
J. P., one of the justices of the peace in and for 
county, against ©. D., defendant, for the recovery of certain per- 
sonal property, mentioned, and described in the affidavit of the 
plaintiff, to-wit: [here set forth the property claimed.] Now, 
therefore, we, A. B., plaintiff, E. F. and G. H., acknowledge 
ourselves bound unto C. D. in the sum of dollars, for 
for the prosecution of the action for the return of the property to 
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the defendant, if return thereof be adjudged, and fur the pay- 
ment to him of such sum as may, for any cause be recovered 
against the plaintiff. 

Dated the 


day of 


ae AB ae 


Spri 
m ij o 


FORM OF UNDERTAKING IN ATTACHMENT. 


Whereas, an application has been made by A. B., plaintiff, to 
J. P., one of the justices of the peace in and for 
for a writ of attachment against the personal property of C. D., 
defendant [a foreign corporation, a non-resident, or because he 
has assigned, secreted, &c.]: Now therefore, we, A. B., plain- 
tiff, and E. F., ackowledge ourselves bound to C. D. in the 
sum of dollars, that if the defendant recover judgment 
in this action, the plaintiff will pay all costs that may be awarded 
to the defendant, and all damages which he may sustain by reason 
of the said attachment, and not exceeding the sum of 
dollars. 

Dated the 


county, 


day of ---——-, 18 —. 
A. B. 
E. F. 


FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT. 


Whereas, a writ of attachment has been issued by J. P., one 
of the justices of the peace in and for county, against 
the personal property of C. D., defendant, in an action in which 
A. B. is plaintiff: Now therefore, we, C. D., defendant, E. F. 
and G. H. acknowledge ourselves bound unto J. K., constable, 
in the sum of ———— dollars, [double the value of the pro- 
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perty,| engaging to deliver the property attached, to-wit: [here 
set forth a list of the articles attached,] or pay the value there- 
of to the sheriff or constable, to whom execution upon a judg- 
ment obtained by the plaintiff in the aforesaid action may be 
issued. 


Dated this 


day of ———, 18—. 


9 by 
Bao 


FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE ON CLAIM OF 
PROPERTY BY A THIRD PERSON. 


Whereas, L. M. claims to be owner of, and have the right to 
possession of certain personal property, to-wit: [here describe 
it] which has been taken by J. K., constable in 
county, upon an execution by J. P., justice of the peace in and 
for the county of ——, upon a judgment obtained by A. B., 
plaintiff, against C. D., defendant: Now, therefore, we, A. B., 
plaintiff, E. F. and G. H., acknowledge ourselves bound unto 


` the said’ J. K., constable, in the sum of dollars, to 
indemnify the said J. K. against such claim. 
A. B. 
E. F. 


CHAPTER XVII. 


CRIMINAL PRACTICE AND JURISDICTION. 


Sec. 184. The jurisdiction of justices of the peace in cri- 
minal prosecutions, shall be co-extensive with their’ respective 
counties, and they shall have con-current jurisdiction with the 
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district court, in affrays, assaults and battery, violation of estray 
laws, obstruction of highways and bridges, charging extra tolls 
at ferries and bridges, neglect of roads by supervisors, public 
indecency, having obscene books, pamphlets for exhibition or oth- 
erwise, forcible entry and detainer, malicious trespass, and in cases 
of petit larceny and public nuisance, and on conviction, shall 
have power to fine the person so offending, in any sum not ex- 
ceeding one hundred dollars. 


Sec. 185. Any justice shall, on complaint on oath in writ- 
ing before him, charging any person with the commission of any 
crime or misdemeanor, of which he has jurisdiction, issue a war- 
rant for the arrest of such person, and ‘cause him be brought 
forthwith before him for trial. 


Sec. 186. When any offense is committed in view of any 
justice he may, by verbal direction to any constable, or it no. 
constable be present, to any citizen, cause such constable or citi- 
zen to arrest such offender, and keep him in custody for thespace 
of one hour, unless such offender shall sooner be taken from 
such custody by virtue of a warrant issued on complaint on 
oath. But such person so arrested, shall not be confined in jail. 
nor put upon any trial, until arrested by virtue of such warrant. 


Sec. 187. On the return of any warrant issued by him, it 
shall be the duty of the justice to docket the cause, and unless 
continuance be granted, forthwith to hear and determine the 
cause, and either acquit, convict and punish, or hold to bail the 
offender, if the offense be bailable and prove to be one which 
should be tried in the district court, or in default of bail, com- 
mit him to jail, as the facts and law may justify. 


Sec. 188. The prisoner or the Territory may demand a 
jury, which may be empannelled and sworn as in civil cases, or 
he may be tried by the justice. 


Src. 189. Such justice or jury, if they find the prisoner 
guilty, shall assess his punishment, or if in thcir opinion the 
punishment they are authorized to assess, is not adequate to the 
offense, they may so find; and in such case, the justice shall order 
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such defendant to enter into recognizance to appear at the next 
term of the court, having jurisdiction thereof, and shall also 
recognize the witnesses, and proceed as provided by the act regu- 
lating’criminal proceedings in like cases. 

Sec. 190. The defendant may plead guilty to any offense 
charged. 

Src. 191. No justice shall assess a fine or enter a judg- 
ment thereon until a witness or witnesses have been examined, to 
state the circumstances of the transaction; and he shall have 
power either to enter judgment and assess a fine, or order the 
defendant to enter into recognizance to appear at the next term 
of the district court; and where the offense charged is an injury 
to the person or property, the party injured in person or property 
must be present and examined as a witness, unless prevented by 
sickness, or beyond the reach of process. 


Sec. 192. In all cases arising under this act, it shall be 
the duty of the justice of the peace to summon the injured 
party, and all others whose testimony may be deemed material, 
as witnesses at the trial, and to enforce their attendance by at- 
tachment if necessary. 


Sec. 193. Continuance may be granted, either on appli- 
cation of the prisoner, or the prosecuting attorney, or prosecuting 
witness, under the same rules as in civil cases; the cost of such 
continuance shall abidethe event of the prosecution in all cases 
and the justice shall recognize the defendant and the witness to 
appear from time to time, in the same manner as is provided in 


other criminal examinations before him. 


Sec. 194. In all cases of conviction, under the provisions 
of this act, the justice shall enter judgment for the fine and 
costs against the defendant, and may commit him to jail to be 
placed at hard labor until the judgment is satisfied, or the pay- 
ment thereof be secured, and further proceedings therein shall 
be had as in like cases in the district court. 


Sec. 195. Every defendant may stay the execution for the 
fine and costs for thirty days by procuring sufficient sureties to 
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be approved by the justice, to enter into recognizance before him 
for the payment of the fine and costs, the entry of such recogni- 
zance shall be made on the docket of the justice, and signed by 
the sureties, and shall have the same effect as a judgment, and 
if the same be not paid in thirty days, the justice shall proceed 
as in like cases in the district court. 


Sec. 196. Every person convicted before a justice of the 
peace of any offense, may appeal from the sentence within ten 
days thereafter, to the district court then next to be held in the 
same county, and such appellant shall be committed to abide 
the sentence of said justice, until he shall recognize to the Terri- 
tory in such reasonable sum, with such sureties as said justice 
shall require, with condition to appear at the court appealed to, 
and there to prosecute his appeal, and to abide the sentence of the 
court thereon, and in the mean time to keep the peace, and be 
of good behavior. 


Sec. 197. The justice shall also recognize the witnesses, or 
if they are not present, indorse their names on the copy of pro- 
ceeding. The justice on such appeal shall make a copy of the 
conviction and other proceedings in the case, and transmit the 
same together with the recognizance and an abstract bill of the 
costs to the clerk of the court appealed to, who shall issue a sub- 
peena for the witnesses, if they are not under recognizance. 


Sec. 198. The appellant shall not be required to advance 
any fees in claiming his appeal, nor in prosecuting the same, but 
if convicted in the appellate court, or if sentenced for failing to 
prosecute his appeal, he may be required, as a part of the sen- 
tence, to pay the costs of the prosecution. If the appellant 
shall fail to enter and prosecute his appeal, he shall be defaulted 
on his recognizance, if any was taken, and the district court may 
award sentence against him for the offense whereof he was con- 
victed, in like manner as if he had been convicted thereof in that 
court, and if he be not then in custody, process may be issued to 
bring him into court to receive sentence. 


Sec. 199. It shall be the duty of every justice, on the first 
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Mondays in January and July in each year, and on going out of 
office, to pay over to the treasurer of his county all money he 
may have received on account of fines, and all fees which may 
have remained unclaimed in his hands for twelve months, and he 
shall, at the same time deliver to such treasurer a statement in 
writing, showing by items the sources from which such money 
was derived and shall append thereto an affidavit, that he has 
received no other money for fines, not before paid over to such 
treasurer, and has no other fees unclaimed for twelve months, 
in his hands; and the treasurer’s receipt therefor, he shall file: 
with the auditor, who shal! give him a quietus. 


CHAPTER XVIII. 


FORMS OF PROCEEDINGS IN CRIMINAL CASES. 


Sec. 200. The following, or equivalent forms, nay be used 


by justices of the peace in criminal proceedings under this act: 


FORM OF WARRANT. 


TERRITORY OF WASHINGTON, 
88 
County of —_____, 


To the sheriff or any constable of said county: 
Whereas, A. B., has this day complained in writing under oath 
to the undersigned, one of the justices of the peace in and for 
said county, that on the — day of , 18—, at 
in said county, [here insert the substance of the complaint, what- 
ever it may be.] Therefore, in the name of the United States, 
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you are commanded forthwith to apprehend the said C. D., and 
bring him before me, to be dealt with according to law. 
Given under my hand this , 18—. 
J. P., 
Justice of the Peace. 


day of 


FORM OF A SEARCH WARRANT. 
TERRITORY OF WASHINGTON, 
ss 


County of 


? 
To the sheriff or any constable of said county: 
Whereas A. B. has this day made complaint on oath to the 
undersigned, one of the justices of the peace in and for said 
county, that the following goods and chattels, to-wit: [here de- 
scribe them, ] the property of the said A. B., have been within — 
days past, or were on the 


day of ———, by some person 
or persons unknown, stolen, taken and carried away out of the 
possession of the said A. B., in the county aforesaid; and also 
that the said A. B. verily believes that the said goods, or a part 
thereof, are concealed in or about the house of C. D., in said 
county, [describe the premises to be searched.] Therefore, in 
the name of the United States, you are commanded that with 
the necessary and proper assistance, you enter into the said 
house, [describe the premises to be searched,] and then diligently 
search for the said goods and chattels; and if the same, or any 
part thereof, be found on such search, bring the same, and also 
the said C. D., forthwith before me, to be disposed of according 
to law. 
Given under my hand this ——— day of ———, 18—. 
J. P. 
Justice of the Peace. 
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FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL 
FIND THAT HE HAS NOT JURISDICTION IN THE CASE. 


TERRITORY OF WASHINGTON, 
8s 


County of ———_, 


To any constable, and the keeper of the jail of said 
county: 

Whereas, C. D. of ————, &c., has been brought this day 
before the undersigned, one of the justices of the peace in and for 
said county, charged on the oath of A. B. with having, un the 

— day of , 18—, in said county, committed the of- 
tense of, [here state the offense charged in the warrant,| and in 
the progress of the trial of said charge, it appearing to the said 
justice that the said C. D. has been guilty of the offense of, 
{here state the new offense found on the trial,| committed at the 
time and place aforesaid; and whereas, the said C. D has failed 
to give bail in the sum of dollars, for his appearance tu 
answer at the next term of the district court, as required by me; 
therefore, in the name of the United States, &c., [as in the last 
form,] to receive the said C. D. into your custody in the said 
jail, and him there safely keep until he be discharged by due 
course of law. l 

Given under my hand this——~day of —-—, 18—. 

J.P., 
Justice of the Peace. 


FORM OF A WARRANT TO KEEP THE PEACE. 


TERRITORY OF WASHINGTON, 
88 
County, 


To the sheriff or any ccnstable of said county: 
Whereas, A. B. has this day complained in writing under oath, 
to the undersigned, one of the justices of the peace in and for 
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said county, that he has just cause to fear, and does fear C. D., 
late of said county, will, [here state the threatened injury or vio- 
lence, as sworn to.] Therefore, in the name of the United States, 
you are commanded to apprehend the said C. D., and bring him 
forthwith before me, to show cause why he should not give 
surety to keep the peace and be of good behavior towards all the 
people of this Territory, aud the said A. B. especially, and fur- 
ther to be dealt with according to law. 


Given under my hand this -———— day of 


, 18—. 
J. P., 
Justice of the Peace. 


FORM OF COMMITMENT UPON SENTENCE. 
UNITED STATES OF AMERICA, } 


Territory of Washington. 


To any constable, and the keeper of the county jail 
of said county: 

Whereas, at a justice’s court held at my office in said county, 
for the trial of C. D., for the offense hereinafter stated, the said 
C. D. was convicted of having on the day of 
18—, in said county, committed, [here state the offense] and 
upon conviction, the said court did adjudge and determine that 
the said C. D. should be imprisoned in the county jail of said 
county, for days; therefore, you, the said constable, are 
commanded in the name of the United States, forthwith to con- 
vey and deliver the said C. D. to the said keeper; and you the 
said keeper, are hereby commanded to receive the said C. D. 
into your custody in said jail, and him there safely keep until 
the expiration of said days, or until he shall thence be 
discharged by due course of law. 

Dated this day of ——, 18—. 


J.P., 
Justice of the Peace. 
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FORM OF CERTIFICATE OF CONVICTION. 


TERRITORY OF WASHINGTON, 
ss 


——_ 


County of ; 
Ata justice’s court, held at my office in said county before 
me, one of the justices of the peace, in and for said county for 
the trial of C. D., for the offense hereinafter stated, the said C. 
D. was convicted of having on the day of , 18—, 
in said county committed, (here insert the offense,) and upon 
conviction, the said court did adjudge and determine that the 
said C. D. should pay a fine of dollars, (or be imprisoned 
as the case may be,) and the said fine has been paid to me. 
day of ——_——_,, 18—, 
J. P. 
Justice of the Peace. 


Given under my hand this 


FORM OF AN EXECUTION. 


TERRITORY OF WASHINGTON, 
8s 


County of —___—_, 
To the sheriff or any constable of said county: 

Whereas, at a justice’s court held at my office in said county 
for the trial of C. D. for the offense hereinafter stated, the said 
C. D. was convicted of having on the day of ; 
18—, in said county, committed, (here state the offense), and 
upon conviction the said court did adjudge and determine that 
the said C. D. should pay a fine of dollars, and 
dollars costs; and whereas, the said fine and costs have not been 
paid; these are therefore, in the name of the United States, to 
command you to levy on the goods and chattels, &c., (as in exe- 
cution in civil cases.) 
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CHAPTER XIX. 
MISCELLANEOUS PROVISIONS, 
PROCEEDINGS TO PREVENT THE COMMISSION OF CRIMES, 


Sec. 201. Justices of the peace shall have power to cause 
all laws made for the preservation of the public peace to be kept, 
and in the execution of that power may require persons to give 
security to keep the peace, or for their good behavior, or both, 
in the manner herein provided. 

Sec. 202. Whenever complaint shall be made to any such 
magistrate, that any person has threatened to commit an offense 
against the property or person of another, the magistrate shall 
examine the complaint, and any witness who may be produced 
on oath, and reduce such complaints to writing, and the same 
to be subscribed by the complainant. 


Sec. 203. It shall be the duty of every magistrate exam- 
ining a party charged with an offense, or with an intention to 
commit an offense, to examine all the witnesses he shall deem 
material, and reduce their testimony to writing, a copy of which 
whether the accused is discharged, committed, or held to bail, 
or shall take an appeal, he shall transmit to the clerk of the 
court having jurisdiction of the offense. 


Sec. 204. If, upon the examination, it shall appear that 
there is just cause to fear that such offense may be committed, 
the magistrate shall issue a warrant under his hand, reciting the 
substance of the complaint, and requiring the officer to whom 
it may be directed, forthwith to apprehend the person complained 
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of, and bring him before such magistrate, or some other magis- 
trate or court having jurisdiction of the cause. 


Sec. 205. The magistrate before whom any person is 
brought upon charge having made threats as aforesaid, shall, 
as soon as may be, hear and examine the complaint. And if it 
shall appear that there is just cause to fear that any such offense 
will be committed by the party complained of, he shall be 
required to enter into recognizance with sufficient sureties, in such 
sum as the magistrate shall direct, towards all the people of the 
Territory, and especially towards the person requiring such secu- 
rity, for such term as the magistrate shall order, not exceeding 
one year, but he shall not be ordered to recognize for his appear- 
ance at the district court unless he is charged with some offense 
for which he ought to be held to answer at said court. 


Sec. 206. If the person so ordered to recognize shall fail 
to enter into such recognizance, the magistrate shall commit 
him to the county jail during the period fur which he was 
required to give security, or until he shall so recognize, stating 
in the warrant the cause of commitment, with the sum and time 
for which security was required. l 


Sec. 207. If, upon examination it shall not appear that 
there is just cause to fear that any such offense will be com- 
mitted by the party complained of, he shall be forthwith 
discharged; and if the magistrate shall deem the complaint un- 
founded, frivolous or malicious he may order the complainant to 
pay the costs of prosecution, who shall thereupon be answerable 
to the magistrate and the officer tor their fees, as for his own debt. 


Sec. 208. When no order respecting the costs is made by 
the magistrate, they shall be allowed and paid in the same 
manner as costs before justices in criminal prosecutions; but in 
all cases where a person is required to give good security for the 
peace, or for his good behavior, the magistrate may further 
order that the costs of prosecution, or any part thereof shall be 
paid by such person, who shall stand committed until such costs 
are paid, or he is otherwise legally discharged. 


392 JUSTICE OF THE PEACE. 


Sec. 209. All appeals in criminal complaints from a jus- 
tice of the peace, shall be had and taken to the district court 
when sitting for the transaction of criminal business. 


Sec. 210. The magistrate from whom an appeal is so 
taken, shall require such witnesses as he may think necessary to 
support the complaint, to recognize for their appearance at the 
court to which the appeal is made. 


Sec. 211. The court before which such appeal is prose- 
cuted, may affirm the order of the justice or discharge the 
appellant, or may require the appellant to enter-into a new recog- 
nizance, with sufficient sureties, in such sumand for such time as 
court shall think proper, and may also make such order in rela- 
tion to the costs of prosecution as may be deemed just and reas- 
onable. ` 


Sec. 212. If any party appealing shall fail to prosecute 
his appeal his recognizance shall remain in full force and effect as 
to any breach of the condition, without an affirmation of the 
judgment or order of the magistrate, and alsu shall stand as se- 
curity for costs which shall be ordered, by the court appealed to 
be paid by the appellant. 


Src. 213. Any person committed for not finding sureties 
or refusing to recognize as required by the magistrate, may be 
discharged by any judge or justice of the peace, on giving such 
security as was required. 


Sec. 214. Every recognizance taken pursuant to the fore- 
‘going provisions, shall be transmitted by the magistrate to the 
district court for the county, on or before the first day of the 
next term, and shall be there filed of record by the clerk. 


Sec. 215. Every person who shall, in the presence of any 
‘magistrate mentioned in the first section of this chapter, or before 
any judge of a court of record, make an affray or threaten to 
kill or beat another, or to commit any violence or outrage against 
his person or property, and every person who, in the presence of 
such judge or magistrate snall contend with hot and angry words 
to the disturbance of the peace, may be ordered, without pro- 
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cess or any other proof, to recognize tor keeping the peace or be- 
ing of good behavior for a term not exceeding three months, and 
in case of refusal may be committed as before directed. 

Sec. 216. Whenever upon a suit brought on any such re- 
cognizance, the penalty thereof shall be adjudged forfeited, the 
court may remit such portion of the penalty, on the petition of 
of any defendant, as the circumstances of the case shall render 
just and reasonable. 

Sec. 217. Any surety in recognizance to keep the peace, 
or for good behavior, or both shail have the same authority and 
right to take and surrender his principal as if he had been bail 
for him in a civil cause, and upon such surrender, shall be dis- 
charged and exempt from all liability for any act of the prin- 
cipal, subsequent to such surrender, which would be a breach of 
the condition of the recognizance, and the person so surrendered 
may recognize anew, with sufficient sureties, before any justice of 
the peace, for the residue of the term, and thereupon shall be dis- 
charged. 

Sec. 218. Any word used in this act in the singular or 
plural number shall, whenever it is necessary to give effect 
and force to the same according to the true intent thereof, be 
taken and construed to mean either. 


CHAPTER XX. 


OF EXAMINATION OF OFFENDERS, COMMITMENT FOR TRIAL, AND 
TAKING BAIL. 


Sec. 219. Upon complaint being made to any justice of 
the peace, or judge of the district court, in open court, or in va- 
cation, that a criminal offense had becn committed, he shall ex- 
amine on oath the complainant, and any witness provided by 


him, and shall reduce the complaint to writing, and shall cause 
50 
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the same to be subscribed by the complainant, and if it shall 
appear that any offense has been committed of which the dis- 
trict court has exclusive jurisdiction, the magistrate shall issue 
a warrant reciting the substance of the accusation, and requiring 
the officer to whom it shall be directed, forthwith to take the 
person accused and bring him before the person issuing the wa- 
rant, unless he shall absent or unable to attend thereto, then be- 
fore some other magistrate of the county, to be dealt with ac- 
cording to law, and in the same warrant may require the officer 
to summon such witnesses as shall be therein named, to appear 
and give evidence on the examination. 


Src. 220. If any person against whom a warrant may be 
issued for an alleged offense, committed in any county, shall, 
either before or after the issuing of such warrant, escape from, 
or be out of the county, the sheriff or other officer to whom such 
warrant may be directed, may pursue and apprehend the party 
charged, in any county in this ‘Territory, and for that purpose 
may command aid, and exercise the same authority as in his 
own county. 


Sec. 221. The magistrate before whom such accused per- 
son shall be brought, when the offense is bailable, may at the 
request of such person, with or without examination, allow him 
to enter into recognizance, with sufficient sureties to be ap- 
proved by the magistrate, conditioned for his appearance at the 
next term of the court having cognizance of the offense. 


Sec. 222. If the defendant shall not enter into recogni- 
zance with sureties, the magistrate shall procved to hear and 
examine the complaint and may adjourn the examination from 
time to time, not exceeding in all ten days from the time such 
defendant shall have been brought before him, and in case of 
such adjournment, the magistrate may, if the offense be bailable, 
take a recognizance with sufficient sureties for the appearance of 
the defendant at such further examination; and if he fail to en- 
ter into such recognizance, he shall be ordered into custody until 
the time appointed for such examination. 
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Sec. 223. If it should appear upon the whole examination 
that no offense has been committed, or that there is not probable 
cause for charging the defendant with an offense, he shall be dis- 
charged, and if in the opinion of the magistrate, the complaint 
was malicious, or without probable cause, and there was no rea- 
sonable ground therefor, the costs shall be taxed against the 
party making the complaint. 


Src. 224. If it should appear that an offense has been 
committed, of which a justice of the peace has jurisdiction, and 
one which would be sufficiently punished by fine not exceeding 
one hundred dollars, if the magistrate having the complaint is 
a justice of the peace, he shall cause the complaint to be altered, 
and proceed as in like cases before a justice of the peace, or any 
other magistrate; he shall certify the papers with a statement of 
the offense appearing to be proved, and recognize the witnesses 
and the defendant to appear before the nearest justice of the peace, 
at a time appointed, who shall proceed as herein provided. 


Sec. 225. If it appear that a bailable offense has been 
committed, the magistrate shall order the defendant to enter into 
recognizance, with sufficient sureties, for his appearance at the 
next term of the district court, and if he sha!l not do so, or the 
offense be not bailable, he shall commit him to jail. 


Sec. 226. No justice of the peace shall take a recogni- 
zance from any defendant charged with murder in the second 
degree, manslaughter, kidnapping, arson, rape, burglary, rob- 
bery, or grand larceny, unless the sureties therein shall be ap- 
proved by some other justice of the peace, or the probate judge 
of the county; and if the defendant be in custody for not enter- 
ing into recognizance of bail, any judge of probate in the county, 
or any judge of the district court, may allow him to enter into 
recognizance in the amount required, or in any amount they may 
think fit, with sufficient sureties. 


Src. 227. Any magistrate to whom complaint is made, or 
before whom any defendant is brought, may associate with him- 
self one or more magistrates of the same county, and they may, 
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together, execute the powers and duties before mentioned; but 
no fees shall be taxed for such associates. 

Sec. 228. Where the person arrested is held tə bail, or 
committed to jail, or forfeits his recognizance, the magistrate 
shall recognize the witnesses for the prosecution to be and appear 
at the term of the court to which the party is recognized, bailed 
or committed. 


Sec. 229. If the magistrate shall be satisfied that there is 
good cause to believe that any such witness will not perform the 
condition of his recognizance unless other security be given, such 
magistrate may order the witness to enter into recognizance with 
such sureties as may be deemed necessary for his appearance at 
court. 


Sec. 230. When any married woman or minor is a mate- 
rial witness, any other person may be allowed to recognize for the 
appearance of such witness, or the magistrate may, in his discre- 
tion, take the recognizance of such married woman or minor in 
a sum not exceeding fifty dollars, which shail be valid and bind- 
ing in law, notwithstanding the disability of coverture or minor- 
ity. 

Sec. 231. All witnesses required to recognize with or with- 
out sureties, shall, if they refuse, be committed to the county 
jail by the magistratc, there to remain until they comply with 
such order, or be otherwise discharged according to law. 

Sec. 232. The testimony of the witnesses examined shall 
be reduced to writing by the magistrate, or under his direction, 
when he shall think it necessary, and shall be signed by the wit- 
nesses. 


Sec. 233. All examinations and recognizances taken by 
any magistrate in pursuance of the provisions of this law, shall be 
certified and returned by him to the clerk of the district court, 
on or before the first day of the next term thereof, and if such 
magistrate shall neglect to return the same, he may be compelled 
forthwith by rule of court and in case of disobedience, may be 
proceeded against by attachment, as for contempt. 
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Src. 234. When any person shall be committed to prison, 
or shall be under examination or recognizance to answer any 
charge for a misdemeanor for which the party injured may have 
a remedy by civil action, except where the offense was committed 
upon a sheriff or other officer, justice, or violently, or with 
intent to commit a felony, if the party injured shall appear 
before the magistrate who made the commitment or took the rec- 
ognizance, or is conducting the examination, and acknowledge 
in writing that he has received satisfaction for the injury, the 
magistrate may, in his discretion, on payment of all costs which 
may have accrued, discharge the recognizance, or supersede the 
commitment by an order under his hand and may also discharge 
all recognizance and supersede the commitment of all witnesses 
in the case. 


Sec. 235. When any person under recognizince in any 
criminal prosecution, either to appear and answer before a 
justice, or to testify in any court, shall fail to perform the condi- 
tion of any recognizance, his default shall be recorded; and it 
shall be the duty of the prosecuting attorney to proceed at once 
by action against the person bound by recognizance, or such of 
them as he may elect. 


Src. 236. In all cases where any magistrate shall order a 
defendant to recognize for his appearance before a justice of 
the peace, or the district court, he shall forward with the papers 
in the case, an abstract of the costs that have accrued in the case 
and such costs shall be subject to the final determination of the 
case. 


Sec. 237. All acts and part of acts heretofore enacted 
upon the subject matter herein contained, be and the same 
are hereby repealed; and the foregoing shall be the code of prac- 
tice and procedure in all the justice’s courts in this Territory. 

Sec. 238. This act shall take effect and be in force from 
and after its passage. 

APPROVED, Nov. 13, 1873. 
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AN ACT 
TO PROVIDE FOR THE FORMATION OF CORPORATIONS. 
CHAPTER I. 
GENERAL INCORPORATIONS, 


Sscrion 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That corporations for manu- ` 
facturing, mining, milling, wharfing and docking, mechanical, 
mercantile, building, and farming purposes, or for the purpose of 
building, equipping, and running railroads, or engaging in any 
other species of trade or business, may be formed according to 
the provisions of this act; such corporations, and the members 
thereof, being subject to all the conditions and liabilities herein 
imposed, and to none others. 


Sec. 2. Any two or more persons, who may desire to form < 
a company for any one or more of the purposes specified in the 
preceding section, shall make and subscribe written articles of 
incorporation in triplicate, and acknowledge the same before any 
officer authorized to take the acknowledgments of deeds, and file 
one of such articles in the office of the secretary of the Territory, 
and another in the office of the county auditor of the county in 
which the principal place of business of the company is intended 
to be located, and retain the third in the possession of the corpo- 
ration. Said articles shall state the corporate name of the com- 
pany, the object for which the same shal! be formed, the amount 
of its capital stock, the time of its existence, not to exceed fifty 
years, the number of shares of which the capital stock shall con- 
sist, the number of trustees and their names, who shall manage 
the concerns of the company for such length of time (not less than 
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two or more than six months,) as may be designated in such cer- 
tificate, and the name of the city, town or locality and county 
in which the principal place of business of the company is to be 
located. Amendments may be made to the articles of incorpora- 
tion, by supplemental articles, executed and filed the same as the 
original articles. 

Sec. 3. A copy of any certificate of incorporation, filed in 
pursuance of this act, and certified by the auditor of the county 
in which it is filed, or his deputy, or by the secretary of the Ter- 
ritory, shall be received in all the courts and places as prima 
facia evidence of the facts therein stated. 

Sec. 4. When the certificate shall have been filed, the per- 
sons who shall have signed and acknowledged the same, and 
their successors, shall be a body corporate and politic in fact and 
in name, by the name stated in their certificate, and by their 
corporate name have succession for the period limited, and 
power: 

1. To sue and be sued in any court having competent juris- 
diction. 

2. To make and use a common seal and to alter the same at 
pleasure. 

3. To purchase, hold, mortgage, sell and convey real and per- 
sonal property. 

4. To appoint such officers, agents, and-servants as the busi- 
ness of the corporation shall require; to define their powers, 
prescribe their duties, and fix their compensation. 

5. To require of them such security as may be thought proper 
for the) fulfilment of their duties, and to remove them at will, 
except that no trustee shall be removed from office, unless by a 
vote of two-thirds of the stockholders as hereinafter provided. 

6. To make by-laws not inconsistent with the organic act of 
of this Territory, and the laws of the Congress of the United 
States, and of this Territory. 

7. The management of its property, the regulation of its 
affairs, the transfer of its stock, and for carrying on all kinds of 
business within the objects and purposes of the company, as ex- 
pressed in the articles of incorporation. 
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- Sec. 5. The corporate powers of the corporation shall be 
exercised by a board of not less than two trustees, who shall be 
stockholders in the company, and a majority of them citizens of 
the United States and residents of this Territory, who shall be- 
fore entering upon the duties of their office, respectively take and 
subscribe to an oath, as prescribed by the laws of this Territory, 
and who shall after the expiration of the term of the trustees 
first elected, be actually elected by the stockholders, at such 
time and place, within the Territory, and upon such notice and 
in such manner as shall be directed by the by-laws of the com- 
pany; but all elections shall be by ballot, and each stockholder, 
either in person or by proxy, shall be entitled to as many votes 
as he may own or represent by proxy shares of stock, and the person 
or persons receiving the greatest number of votes shall be trustee 
or trustees: Provided, That nothing herein-contained shall 
prevent any corporation by their by-laws limiting such bona fide 
share-holder to a single vote, or one vote for every full share of 
paid up stock, or its equivalent in assessable stock, disregarding 
the number of shares of stock he may own: It shall be compe- 
tent at any time for two-thirds of the stock-holders of any cor- 
poration organized under this act to expel any trustee from office 
and to elect another to suceeed him. In all cases where a 
meeting of the stockholders is called for the purpose of expel- 
ling a trustee and electing his successor, such notice shall be 
given of the meeting as the by-laws of the company may 
require. Whenever any vacancy shall happen among the trus- 
tees by death, resignation, or otherwise, except by removal and 
the election of his successor as herein provided, it shall be filled 
by appointment of the board of trustees. 

Sec. 6. If it shall happen at any time, that an election 
of trustees shall not be made on the day designated by the 
by-laws of the company, the corporation shall not tor that reason 
be dissolved; but it shall be lawful on any other day to hold an 
election for trustees, in surih manner as shall be provided for in 
the by-laws of the c:mpany, and all acts of tue tru: tees shall be 
valid and binding upon the company until their successors are 
elected and qualified. 


GENERAL LAWS. 401 


Sec. 7. A majority of the whole number of trustees shall 
. form a board for the transaction of business, and every decision 
of a majority of the persons duly assembled as a board shall be 
valid as a corporate act. 


Src. 8. The first meeting of the trustees shall be called by 
a notice signed by one or more persons named as trustees in the 
certificate, setting forth the time and place of the meeting, which 
notice shall be either delivered personally to each trustee or 
published at least twenty days in some newspaper in the county 
in which is the principal place of business of the corporation, or 
if no newspaper is published in the county, then in some news- 
paper nearest thereto in the Territory. 


Sec. 9. Thestock of the company shall be deemed personal 
estate, and shall be transferrable in such manner as shall be 
prescribed by the by-laws of the company; but no transfer shall 
be valid except between the parties thereto, until the same shall 
have been entered upon the books of the company, so as to show 
the names of the parties, by and to whom transferred, the 
numbers and designation of the shares and the date of the 
transfer. 

Src. 10. The stockholders of any corporation formed 
under this act may in the by-laws of the company prescribe the 
times, manner and amounts in which payments of the sums sub- 
scribed by them respectively shall be made; but in case the same 
shall not be so prescribed, the trustees shall have the power to 
demand and call in from the stockholders the sums by them 
subscribed, at such time and in such manner, payments or install- 
ments, as they may deem proper. In all cases notice of each 
assessment shall be given to the stock holders personally, or by 
publication in some newspaper published in the county in which 
the principal place of business of the company is located; and 
if none be published in such county, then in the newspaper 
nearest to said principal place of business in the Territory. If 
after such notice has been given any stockholders shall make 
default in the payment of assessments upon the shares held by 


him, so many of said shares may be sold as will be necessary for 
i 5l 


. 
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the payment of the assessment upon all the shares held by him, . 
her or them. The sale of said sharcs shall be made as prescribed 
in the by-laws of the company, but shall in no case be made at 
the office of the company. No sale shall be made except at 
public auction, to the highest bidder, after a notice of four weeks, 
published as above directed in this section, and at such sale the 
person who shall pay the assessment so due, together with the 
expenses of advertising and sale for the smallest number of 
shares or portion of a share as the case may be, shall be deemed 
the highest bidder. 


Sec. 11. Whenever any stock is held by a person as exec- 
utor, administrator, guardian or trustee, he shall represent such 
stock at all the meetings of the company and may vote accord- 
ingly as a stockholder. 


Sec. 12. Any stockholder may pledge his stock by a deliv- 
ery of the certificates or other evidence of his interest, but may, 


nevertheless, represent the same at all meetings and vote as a 
stockholder. 


Sec. 13. It shall not be lawful for the trustees to make 
any dividend, except from the net profits arising from the busi- 
ness of the corporation, nor divide, withdraw, or in any way 
pay to the stockholders, or any of them, any part of the capital 
stock of the company, nor to reduce the capital stock of the 
company unless in the manner prescribed in this act, or the arti- 
cles of incorporation or by-laws; and in case of any violation of 
the provisions of this section, the trustees, under whose adminis- 
tration the same may have happened, except those who may have 
caused their dissent therefrom to be enter:d at large on the 
minutes of the board of trustees at the time, or were not present 
when the same did happen, shall, in their individual or private 
capacities, be jointly or severally liable to the corporation and 
the creditors thereof in the event of its dissolution, to the full 
amount so divided, or reduced, or paid out: Provided, That 
this section shall not be construed to prevent a division and dis- 
tribution of the capital stock of the company which shall remain 
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after the payment of all its debts upon the dissolution of the 
corporation or the expiration of its charter. 


Sec. 14. No corporation organized under this act shall by 
any implication or construction, be deemed to possess the power 
of issuing bil’s. notes or other evidences of debt for circulation 
as money, exccpt honds by railroad companies, which shall at no 
time exceed double the amount of paid up stock issued by said 
company. And each and every stockholder shall be personally 
liable to the creditors of the company to the amount of what 
remains unpaid upon his subscription to the capital stock and 
not otherwise. 


Sec. 15. No persons holding stock as executor, adminis- 
trator, guardian or trustee, or holding it as collateral security, or 
in pledge, shall be personally subject to any liability as a stock- 
holder of the company; but the person pledging the stock shall 
be considered as holding the same, and shall be liable as a stock- 
holder, and the estate and funds in the hands of the executor, 
administrator or guardian or trustee shall be liable in like man- 
ner and to the same extent as the testator, or intestate, or the 
ward or person interested in the trust fund would have been if 
he or she had been living and competent to act and hold the 
stock in his or her own name. 

Src. 16. It shall be the duty of the trustees of every com- 
pany incorporated under this act, to keep a book containing the 
names of all persons, alphabetically arranged, who are or shall 
be stockholders of the corporation and showing the number of 
shares of stock held by them respectively, and the time when 
they became the owners of such shares, which book, during the 
usual business hours of the day, on every day excepting Sunday 
and the legal holidays, shall be open for the inspection of stock- 
holders and creditors of the company at the office or principal 
place of business of the company; and any stock holder or cre- 
ditor of the company shall have the right to make extract from 
such book, or to demand and receive from the clerk or other officer 
having the charge of’such book, a certified copy of any entry therein | 
or to demand and receive from any clerk or officer a certitied copy 
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of any paper placed on file in the office of the company, and such 
book and certified copy shall be presumptive evidence of the 
fact therein stated in any action or proceeding against the com- 
pany or any one or more of the stockholders. 


Sec. 17. If at any time the clerk or other officer having 
charge of such book shall make any false entry or neglect to 
make any proper entry therein, or having the charge of any 
papers of the company shall refuse or neglect to exhibit the 
same or allow the same to be inspected, or extracts to be taken 
therefrom, or to give a certified copy of any entry as provided in 
the preceding section, he shall be deemed guilty of a misde- 
meanor, and shall forfeit and pay to the injured party a penalty 
of not less than one hundred dollars nor more than one thousand 
dollars and all damages resulting therefrom, to be recovered in 
any action of debt in any court having competent jurisdiction; 
and for neglecting to keep such book for inspection as aforesaid, 
the corporation shall forfeit to the people the sum of ons hun- 
dred dollars for every day it shall so neglect, to be sued for and 
recovered in the name of the people, in the district or probate 
court of the county in which the principal place of business of 
the corporation is located. 


Sec. 18. Any company incorporated under this act may, 
by complying with the provisions herein contained, increasé or 
diminish its capital stock to any amount which may be deemed 
sufficient and proper for the purposes of the corporation; but be- 
fore any corporation shall be entitled to diminish the amount of 
its capital stock, if the amount of its debts and liabilities shall 
exceed the sum to which the capital is proposed to be diminished, 
such amount shall be satisfied and reduced so as not to exceed the 
diminished amount of the capital. 

Sec. 19. Whenever it is desired to increase or diminish 
the amount of capital stock, a meeting of the stockholders shall 
be called by a notice signed by at least a majority of the trus- 
tees, and published at least eight wecks in some newspaper pub- 
lished in the county where the principal place of business of the 
company is located; or if no nawspaper is published in the county, 
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then the newspaper nearest thereto in the Territory, which 
notice shall specify the object of the meeting, the time and 
place where it is to be held, and the amount to which it is pro- 
posed to increase or diminish the capital, and a vote of two- 
thirds of all the shares of stock shall be necessary to increase or 
diminish the amount of capital stock. 


Sec. 20. If at ameeting so called a sufficient number of 
votes have been given in favor of increasing or diminishing the 
amount of capital, a certificate of the proceedings showing a 
compliance with these provisions, the amount of capital actually 
paid in, the whole amount of debts and liabilities of the com- 
pany, and the amount to which the capital stock is to be in- 
creased or diminished, shall be made out and signed and verified 
by the affidavit of the chairman and secretary of the meeting cer- 
tified to by a majority of the trustees, and filed as required by 
the second section of this act, and when so filed the capital 
stock of the corporation, shall be increased or diminished to the 
amount specified in ‘the certificate. 


Sec. 21. Upon the dissolution of any corporation formed 
under the provisions of this act, the trustees at the time of the 
dissolution shall be trustees of the creditors and stock holders of 

_ the corporation dissolved, and shall have full power and author- 
ity to sue for and recover the debts and property of the corpora- 
tion by the name of the trustees of such corporation, collect and 
pay the outstanding debts, settle all its affairs and divide among 
the stockholders the money and other property that shall remain 
after the payment of the debts and necessary experses. 


Sec. 22. Any corporation formed under this act may 
dissolve and disincorporate itself by presenting to the distric 
judge of the judicial district in which the office of the company 
is located, a petition to that effect, accompanied by a certificate 
of its proper officers and setting forth that at a meeting of the 
atockholdars called for the purpose, it was desided by a vote of 
two-thirds of all the stockholders to disinsorp>rate and dis-olve 
the corporation. Notice of the application shall then be given 
by the clerk, which notice shall set forth the nature of the appli- 
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cation, and shall specify the time and place at which it is to be 
heard, and shall be published in some newspaper of the county 
once a week for eight weeks, or if no newspaper is published in 
the county, by publication in the newspaper nearest thereto in 
the Territory. At the time and place appointed, or at any other 
time to which it may be postponed by the judge, he shall proceed 
to consider the application, and if satisfied that the corporation 
has taken the necessary preliminary steps and obtained the nec- 
essary vote to dissolve itself, and that all claims against the cor- 
poration are discharged, he shall eater an order declaring it 
dissolved. 


Sec. 23. All corporations now existing or hereafter formed 
under the laws of other States and Territories for the conducting 
and transactions of marine, life, or fire insurance business, with 
an authorized agent residing in and having an office in this Ter- 
ritory, shall have ample power to do and transact such insurance 
business within this Territory, not inconsistent with the organic 
act of this Territory, with ample power by their corporate 
name and style to enjoy all such rights not inconsistent with 
the organic act as aforesaid, and to maintain and defend the 
same in any court or place within this Territory as fully as 
though said companies were domestic corporations, incorporated 
by and in accordance with the laws of this Territory. 


Src. 24. Any corporation desiring at any time to remove 
its principal place of business into some other county in the 
Territory, shall file in the office of the county auditor a certified 
copy of its certificate of incorpuration. If it is desired to re- 
move its principal place of business to some other city, town, or 
locality within the same county, publication shall be made of 
such removal at least once a week for four weeks in the news- 
paper published nearest to the city, town or locality from which 
the principal place cf business of such cory oretion is desired to 
be removed. The formation or corporate acts of no corporation 
hereafter formed under this act shall be rendered invalid by rea- 
son of the fact that its principal place of business may not have 
been designated in its certificate of incorporation: Provided, | 
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That within three months from the passage of this act, such 
corporation shall cause publication to be made once a week for at 
least four weeks in the newspaper published nearest the city, 
town, or -locality, and where the principal place of bus- 
iness of such corporation has been in fact located, des- 
ignating the city, town, or locality and county where its 
principal place of business shall be located. On compliance 
with the provisions of this section in the several cases herein 
mentioned, the principal place of business of any corporation 
shall be deemed established, or removed at or to any designated 
city, town or locality, and county in the Territory. 


Src. 25. All persons who have organized themselves as a 
corporation under the provisions of this act for purposes other 
than those enumerated in section first, are hereby declared incor- 
porate bodies, with all the powers the same as they would enjoy 
had they been incorporated for the purposes set forth in said 
section first. 


Sec. 26. In incorporations already formed, or which may 
hereafter be formed under this act, where the amount of the 
capital stock of such corporation consists of the aggregate valu- 
ation of the whole number of feet, shares, or interest in any 
mining claim in this Territory, fur the working and development 
of which such corporation shall be or have been formed, no actual 
subscription to the capital stock of such corporation shall be 
necessary; but each owner in said mining claim shall be deemed 
to have subscribed such an amount to the capital stock of such - 
corporation as under its by-laws will represent the value of so 
much of his interest in said mining claim, the legal title to which 
he may by deed, deed of trust or other instrument vest, or have 
vested in such corporation for mining purposes; such subscription 
to be deemed to have been made on the exccution and delivery 
to such corporation of such deed, deed of trust, or other instru- 
ment; nor shall the validity of any assessinent levied by the 
board of trustees of such corporation be affected by the reason 
of the fact that the full amouné of the capital stock of such 
corporation, as mentioned in its certificate of incorporation, shall 
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not have been subscribed as provided in this section: Provided, 
That the greater portion of said amouot of capital stock shall 
have been so subscribed: And provided further, That this 
section shall not be so construed as to prohibit the stockholders 
of any corporation formed, or which may be formed for mining . 
purposes as provided in this section, from regulating the mode 
of making subscriptions to its capital stock and calling in the 
same by by-laws or express contract. 


Sec. 27. The provisions of this act shall extend to and 
apply to all associations already formed under any law of this 
Territory, or hereafter to be formed under the provisions of this 
act, for the purpose of supplying any cities or towns in this 
Territory, or the inhabitants thereof, with pure and fresh water. 


Sec. 28. Such water companies incorporated for the pur- 
poses specified in the preceding section shall have the right to 
purchase or take possession of and use and hold such lands and 
waters for the purposes of the company, lying without the limits 
of the city or town intended to be supplied with water upon 
making compensation therefor. The mode of proceeding to 
obtain possession of such lands for the use of the company, right 
of way for laying pipes and aqueducts for the use of the com- 
pany, when the parties cannot agree shall so far as the same be 
applicable be as prescribed in chapters three and four of this act. 


Src. 29. Water companies hereafter incorporating under 
the provisions of this act, must first obtain from the corporate 
authorities of a city or town intended to be supplied with water, 
the right or privilege so to do; but nothing herein contained shall 
affect parties now acting under legislative grants or franchises. 
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CHAPTER II. 


THE INCORPORATION OF COLLEGES, SEMINARIES, CHURCHES, LY- 
CEUMS, LIBRARIES AND OTHER SOCIETIES FOR BENEVOLENT, 
TEMPERANCE, CHARITABLE AND SCIENTIFIC PURPOSES. 


Sec. 1. Be tt enacted by the Legislative Assembly of the 
Territory of Washington, That any two or more persons desirous 
of forming a corporation for a college, seminary, church, library, 
or any benevolent, temperance, charitable or scientific society, 
shall adopt articles certifying: 


1. The names of the persons concerned, and their having 
associated to form a body politic. 

2. The corporate name and location and chief place of bus- 
iness. l 

3. If a joint stock company, the amount of capital stock and 
the amount constituting a share; if not a joint stock company, 
then the terms of admission to membership. 

4. A full and specific statement of their object and purpose. 

5. What officers the society and company will have; by what 
officers business will be conducted, and when they are to be 
elected, or if' appointed, when and by whom such appointments 
are to be made; and also the number of trustees to manage the 
affairs of said society, and the names of the trustees for the first 
year of its existence, which articles shall be subscribed and sworn 
to by them, or by their president or secretary and a majority of such 
associates, before some officer authorized to administer oaths, 
and filed and recorded in the office of the auditor of the county, 
where such corporation or its chief place of business shall exist, 
and a copy thereof certified to by the auditor shall be filed in the 
office of the secretary of the Territory. 


Sec. 2. When such articles shall have been filed as afore- 
52 
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said, the persons who shall have signed and verified the same, 
and their successors, shall be a body politic and corporate, with 
perpetual succession; they shall be capable in law of suing and 
being sued, pleading and being impleaded, answering and being 
answered in all the courts of the Territory; they nay have a com- 
mon seal, alter and change the same at pleasure; acquire and 
sell property, personal and real, for the purpose of carrying out 
the specified objects of the corporation, and no other; make by- 
laws, rules and regulations as they may deem proper and best for 
the welfare and the good order of the corporation: Provided, 
That such by-laws, rules and regulations be not contrary to the 
constitution and laws of the United States and the existing laws 
of the Territory. 


Sec. 3. Any lodge of Free and Accepted Masons, Odd 
Fellows, Good Templars or other charitable or beneficial society 
desiring hereafter to incorporate, may avail themselves of the 
provisions of this chapter by filing in the office of the secretary 
of the Territory of Washington and in the office of the county 
auditor of the county wherein such lodge or other society holds 
its meetings of business or communications a certificate or article 
embodying: 

1. The name of such lodge or other society and place of hold- 
ing its meetings. 

2. What elective officers the lédge or society will have and 
when such officers shall be elected, how and by whom the busi- 
ness of the lodge or society shall be conducted or managed, and 
what officers shall join in the execution of any contract by such 
to give it force and effect in accordance with the usages of such 
lodge or society; such articles shall be subscribed by the master 
or other chief officer of said lodge or society, with the title 
accorded to him by usage of such lodge or society, attested by 
the secretary, with the seal of such lodge or society. 

3. A copy of the by-laws of such lodge or society shall also 
be filed in the said office of the secretary of the Territory and 
county auditor of the proper county. 

4. The names of all such officers at the time of filing the 
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application and the time for which they may be respectively 
elected. When such articles shall be filed such lodge or society 
shall be a body politic and corporate, with all the incidents of a 
corporation, subject, nevertheless, to the laws and parts of laws 
now in force or hereafter to be passed regulating corporations. 


Sec. 4. That any college or seminary hereafter incorporated 
by the provisions of this act shall have power, and is hereby in- 
vested with authority to confer the degrees usually conferred by 
such institutions. 


Sec. 5. Any corporation desiring its dissolution may, by a 
three-fourths vote of all its members at some regular meeting, 
execute a surrender of all its corporate powers, and upon the 
filing of duplicate surrenders with the said auditor and Territor- 
ial secretary, the said corporation shall be dissolved to all intents 
and purposes. 


CHAPTER HI. 


CORPORATIONS WHEN AUTHORIZED TO APPROPRIATE LAND FOR 
CORPORATE PURPOSES. 


Section 1. A corporation orgénized for the construction 
of any railroad, macadamized road, plank road, clay road, canal 
or bridge, shall have a right to enter upon any land between the 
termini thereof, for the purpose of examining, locating, and survey- 
ing the line of such road or canal, or the site of such bridge, 
doing no unnecessary damage thereby. 


Sec. 2. Such corporation may appropriate so much of said 
land as may be necessary for the line of such road or canal, or 
the site of such bridge, not exceeding two hundred feet in width, 
besides, a sufficient quantity thereof for toll-houses, work-shops, 
materials for construction, a right of way over adjacent lands to 
enable such corporation to construct and repair its road, canal, 
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or bridge, and to make proper drains; and in the case of a rail- 
road, to appropriate sufficient quantity of such lands, in addition 
to that before specified in this section, for the necessary side 
tracks, depots, and water stations, and the right to conduct water 
thereto by aqueduct; compensation therefor to be made to the 
owner thereof, irrespective of any increased value thereof by rea- 
son of the proposed improvement by such corporation, in the 
manner hereinafter provided. And Provided Further, That if 
such corporation locate the bed of such railroad, or canal upon 
any portion of the tract, now occupied by any established Terri- 
torial, or county road, said corporation shall be responsible to the 
county commissioners of said county or counties in which said 
Territorial, or county road so appropriated is located for all ex- 
penses incurred by said county or counties in re-locating and 
opening the portion of said road so appropriated. 


Sec. 3. Any corporation may change the grade or location 
of its road, or canal, not departing from the general route speci- 
fied in the articles of incorporation, for the purpose of avoiding 
annoyances to public travel or dangerous or deficient curves or 
grades, or unsafe or unsubstantial grounds or foundation, or for 
other like reasonable causes, and for the accomplishment of such 
change, shall have the same right to enter upon, examine, sur- 
vey, and appropriate the necessary lands and materials, as in the 
original location and construction of such road or canal. 


Sec. 4. When it shall be necessary or convenient in the 
location of any road herein mentioned to appropriate any part of 
any public road, street or alley, or public grounds, the county 
court of the county wherein such road, street, alley or public 
grounds may be, unless the same be within the corporate limits 
of a municipal corporation, is authorized to agree with the cor- 
poration constructing the road, upon the extent, terms and con- 
ditions upon which the same may be appropriated or used, and 
occupied by such corporation, and if such parties shall be unable 
to agree thereon, such corporation may appropriate so much 
thereof as may be necessary and convenient, in the location and 
construction of said road. 


GENERAL LAWS. 413 


Sec. 5. Whenever a private corporation is authorized to 
appropriate any public highway or grounds, as mentioned in the 
last section, if the same be within the limits of any town, 
whether incorporated or not, such corporation shall not locate 
their road upon such particular road, street or alley, or public 
grounds, within such town, as the local authorities mentioned in 
the last section and having charge thereof, shall designate; but 
if such local authorities shall fail or refuse to make such designa- 
tion within a reasonable time, when requested, such corporation 
may make such appropriation without reference thereto. 


Sec. 6. Whenever such public highway or grounds is taken 
by a private corporation by agreement with the local authorities 
mentioned in section four, such corporation may place such gates 
thereon, and charge and receive such tolls thereat as such local 
authorities may consent to by such agreement, and none other; 
but when the same is appropriated without such agreement, as 
provided in section five, such corporation shall not place any gate 
or other obstruction upon the public highway, or grounds appro- 
priated, nor charge or receive any toll from any person passing 
over or along the same. 

Sec. 7. Any road other than a railroad, constructed by a 
corporation formed under this act, shall be cleared ot standing 
timber for thirty feet in width of said road, and shall have a 
track in the centre not less than sixteen feet wide, finished and 
kept in good traveling condition, except when the cutting on said 
road is six feet or more deep on either side, in which case such 
track need not be more than ten feet wide, with turnouts of 
sixteen feet in width for every quarter of a mile of such narrow 
track. 


Sec. 8. All streams or other waters upon the line of such 
roads, shall be safely and securely bridged, except where the 
county court of the county wherein the line of such road may 
cross such streams or other waters; or if such stream or other 
water form the boundary between two counties, then the county 
court of either of said counties may authorize the corporation 
to place a ferry boat upon such stream or other water, to be kept 
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and run for such toll as the county court may prescribe, and in 
the manner required of ferries established under the general 
statutes in relation to ferries; or except where such county court 
may authorize such corporation to connect their road with a 
ferry now or hereafter established over such stream or other 
water under the general statute in relation to ferries. 


Sec. 9. Whenever a road of any kind herein mentioned. 
other than a railroad, is completed, or any particular section of 
it, fit for public travel, the corporation shall give notice thereof, 
by publication in some newspaper of general circulation, along 
the line of such road or section, or by posting notices along the 
line of such road or section, or by posting notices along such 
line in some conspicuous places, not less than five miles apart; 
and thereafter such road or section thereof isa common highway, 
sgo that every person with his stock and vehicles of every descrip- 
tion may travel thereon upon the payment of the tolls prescribed 
by the corporation, subject to the power of the corporation, by 
giving notice thereof in like manner, to suspend such right of 
travel upon all or any portion of such road, for a reasonable 
time, to enable it to make any necessary repairs or improvements 
thereon. 


Sec. 10. A corporation other than railroad shall only 
collect and receive toll on its road at a gate established thereon, 
and such shall be plainly and specifically printed or written upon 
a signboard, posted at such gate, in plain view of the travel on 
the road; but such corporation shall not establish any gate within 
the limits of any‘town, whether incorporated or not, or within 
one-half mile of the limits of such town, except as specially 
provided in section six; but no person, traveling on foot, or going 
in any manner or within any property, from one part of his farm 
to another part, or going to or from church, funerals or elections, 
is liable to pay for traveling upon such roads. 


Sec. 11. Any person traveling upon any road herein men- 
tioned, who shall pass through a gate thereon without paying 
the toll legally chargeable thereat, or who shall go round such 
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gate with the intent to avoid the payment of such toll, shall 
be liable to the corporation for three times the amount thereof, 
and any corporation, which by its agents or servants, or in any 
manner, shall illegally collect any toll from any person travel- 
ing on such road, shall be liable to such person for three times 
the amount thereof. 

Sec. 12. Any bridge constructed by a corporation formed 
under this act, when completed and fit for public travel, and no- 
tice thereof is posted in some conspicuous place on such bridge, 
or by publication in some newspaper, as in the case of a road, is 
a common highway, within the meaning and subject to the con- 
ditions specified in section nine, as to roads, and subject to the 
further power of the corporation to prescribe, by advertisement 
in some conspicuous place on such bridge, the rate of speed any 
one may travel on such bridge. 

Sec. 13. A corporation may collect and receive such tolls 
for crossing its bridge, as may be plainly written or printed upon 
a signboard, posted in some conspicuous place on such bridge, but 
no person not liable to pay toll on a road, as provided in section 
ten, is liable to pay toll for crossing such bridge; and any person 
who shall pass over such bridge without paying the toll 
legally chargeable thereat, or any corporation which shall 
illegally collect any toll from any person crossing such bridge, 
shall be respectively liable to each other for three times the 
amount of such toll, as provided in section eleven, in case of 
roads, 


Sec. 14. Every corporation formed under this act, for the 
construction of a railroad, as to such road shall be deemed com- 
mon carriers, and shall have power to collect and receive such 
tolls or freights for transportation of persons or property thereon 
as it may prescribe. 


Sec. 15. It shall be the duty of every incorporation organ- 
ized for the construction of any macadamized road, plank road, 
clay road, or bridge, to keep an accurate statement on account of 
the moneys expended by said corporation, in the construction of 
any such road or bridge and keeping the same in repair, including 
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any sums paid for lands, appropriated as necessary for said cor- 
poration, which statement or account shall be verified at the time 
of the annual meeting held for the election of directors, by the 
president of the said corporation, or one of the directors thereof, 
to the eftect that he believes the said account to be just and 
correct, and a copy of such verified account shall, within ten 
days after such annual election be deposited with the auditor of 
the county with whom the articles of incorporation are filed. 
Said corporation shall also keep an accurate account of the 
tolls received for traveling upon said road or bridge, or of other 
profits accruing to said corporation, whicb accounts shall be 
verified in like manner, and a copy thereof deposited with said 
county auditor within ten days after such annual election. 


Sec. 16. At any time after the expiration of ten years 
from the time of taking tolls on any macadamized road, plank 
road, clay road, or bridge, it shall be lawful for the county court 
of any county: through which any such road, or part thereof, 
shall pass or in which such bridge may be situated, to pay to 
such corporation the amount of money expended by it in the 
construction of such road or bridge, and keeping the same in re- 
pair, and all other other necessary expenses, including any sums 
paid for lands appropriated by such corporation together with 
interest on said account, and sums of money, at the rate of 
twenty per centum per annum, after deducting from said amount 
the tolls and other profits annually received by said corporation, 
and after the payment of the amounts expended in constructing 
and keeping in repairs said road or bridge, and other necessary 
expenses incurred in and about the same and interest thereon, less 
the amount received by such corporation, the said road or bridge 
shall become free for public travel. 

Sec. 17. The foregoing section shall not be construed so 
as to,prohibit said county court, at any time before the expira- 
tion of said period of ten years, from purchasing said road or 
bridge, for any sum that may be agreed upon by said county 
court and corporation. 
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CHAPTER IV. 


MODE OF PROCEEDING TO APPROPRIATE LANDS BY PRIVATE COR- 
PORATIONS. 


Secrion. 1. Whenever any corporation, authorized by the 
provisions of this act to appropriate lands for the right of way, 
is unable to agree with the owner thereof as to the compensation 
to be paid therefor, either such corporation or the owner of 
such land may by petition in which the land sought to be appro- 
priated shall be described with reasonable certainty, apply to a 
justice of the peace in and for the county where said land- lies, 
who shall thereupon summon three disinterested house-holders 
of such county to appear before him upon a certain day, not less 
than five nor more than fifteen days from the date of the filing 
of such petition, which said summons shall be served upon said 
house-holders and ‘the opposite party as other processes before 
justices of the peace, at least three days before the return day 
thereof, and the house-holders so summoned, after being sworn 
faithfully and impartially to examine the ground which shall be — 
pointed out to them by such corporation or person, or both, and < 
described in the petition, shall assess the damages which they 
believe such owner or owners will sustain over and above the 
additional value which the owners of adjoming land will derive 
from the construction of such road, canal, or other work; and 
make two written reports, signed by at least a majority of them, 
one of which shall be delivered to the corporation or person pre- 
senting such petition, and the other to the justice of the peace. 

Sec. 2. Upon the payment, to such justice for the use of 
the owners, or to the owners of such lands, of the damages as- 
seer: by saig, householders or a majority therec f, said cczpor- 

ation sat: nave tae right to appropriate the land in question to 
53 
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its own use for corporate purposes, subject to the action of the 
district court ın regard to damages as hereinafter provided: 
Provided, That nothing herein contained shall be construed to 
prevent such corporation from going upon such lands for the 
purpose of preliminary surveys and explorations, and laying out 
the road or work. 


Sec. 3. That said justice shall within twenty days after 
the filing of such report of said householders, make out a certi- 
fied copy thereof and file the same with the clerk of the district 
court of the district or sub district in which the land lies, who 
shall put the case upon the trial docket of the next term. The- 
petitioner to be plaintiff and the other party defendant, and 
thereupon, if no objection is made within ten days by either 
party the same shall stand confirmed, and judgment be entered 
accordingly; but either or both parties may elect to have said 
cause tried, and the parties then shall be at liberty to file the or- 
dinary pleadings in a civil action, or such special pleadings as 
the court may allow; and the issues thus formed shall be tried 
as in other civil cases, the costs to be taxed against the corpora- 
tion only when the verdict and judgment is for a larger amount 
than was awarded by the householders, or the cause has been 
tried at the instance of such corporation for the purpose of re- 
ducing the amount of damages, and the damages are not so 
‘reduced; otherwise the costs shall be taxed against the owner of 
the land. 


Sec. 4. Hither party may appeal to the supreme court of 
the Territory as in other cases: Provided, That if the owner 
of the land accepts the sum awarded by the householders he 
shall be deemed thereby to conclusively waive a trial in the dis- 
trict court and appeal to the supreme court, and final judgment 
by default may be rendered in the district court as in other 
cases. 


Sec. 5. The district court at the time of rendering judg- 
ment for damages, whether upon default or trial shall also enter 
up a judgment or decree of appropriation of the land or right 
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of way in question, thereby vesting the legal title to the same in 
the corporation for corporate purposes. 

Sec. 6. All acts and parts of acts heretofore passed upon 
this subject are hereby repealed. 


Sec. 7. This act to be in force and take effect from and 
after its passage. 
APPROVED, Nov. 13, 1873. 


AN ACT 


ESTABLISHING A COMMON SCHOOL SYSTEM FOR THE TERRITORY 
OF WASHINGTON. f 


CHAPTER I. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the Legislature shall, in 
joint convention during its present session, and every two years 
hereafter elect a territorial superintendent of common schools, 
who shall hold his office for two years and until his successor is 
duly elected and qualified. 


Sec. 2. It shall be the duty of said territorial superinten- 
dent to disseminate intelligence in relation to the method and 
value of education. f 


Sec. 3. He may examine all who apply to him for certifi- 
cates to teach school, and his certificate shall be valid in the 
whole Territory, and he shall be entitled to receive the same fees 
for certificates as county superintendents. He may call a teach- 
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er’s convention at such time and place as he shall deem conducive 
to the educational interests of the Territory. He shall prepare 
and forward to county superintendents printed blanks, designat- 
ing the questions he desires answered, on or before October first 
of each year. 


Sec. 4. It shall be the duty of all the county superinten- 
dents of schools to forward to the territorial superintendent a 
copy of their annual report forthwith, and they shall also state 
what school books would givé most general satisfaction in their 
respective counties. 


Sec. 5. It shall be the duty of the territorial snperinten- 
dent to make out a report from the reports of the county super- 
intendents, and any other means of information he may have, of 
the condition of the schools in the Territory, and shall state 
what school books seem to be most popular in the Territory. He 
shall also recommend some series of school books to be intro- 
duced throughout the Territory, and he may make any sugges- 
tions he may think best for the promotion of education. He 
shall publish his Territorial report in some leading newspaper of 
the Territory, with a request that other papers copy. 


Sec. 6. He shall make a report to the legislature at its 
next regular session and every regular session thereafter, within 
ten days after convening, embodying all the information mentioned 
in section 5, and any other information and recommendations he 
deems advisable. 


Sec. 7. The territorial superintendent shall receive as a 
salary out of the territorial treasnry, three hundred dollars annu- 
ally, which shall include office rent, stationery, printing and all 
other incidental expenses of his office; and the territorial auditor 
shall issue an order for said amount, which shall be paid by the 
treasurer out of any funds not otherwise appropriated. 


Src. 8. The territorial superintendent shall qualify within 
sixty days after notice of his election, by filing in the office of 
the secretary of the territory, an oath that he will faithfully 
discharge the duties of the office according to the best of his 
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abilities. Whereupon the governor shall issue to him a com- 
mission the same as to other territorial officers; and in case of 
vacancy from any cause the governor may appoint to fill the 
vacancy until the meeting of the next legislature. 


CHAPTER II. 


Section. J. That the principal of all moneys accruing to 
this Territory from the sale of any lands heretofore given or which 
may hereafter be given by the Congress of the United States for 
school purposes, shall constitute an irreducible fund, the interest 
accruing from which shall be annually divided among all the 
school districts in the Territory proportionally to the number of 
children or youth in each, between the ages of four and twenty- 
one years, for the support of common schools in said district, 
and for no other use or purpose whatever. 


Sec. 2. For the purpose of establishing and maintaining 
common schools, it shall be the duty of the county commis- 
sioners of each county to levy an annual tax of not more than 
four mills on a dollar on all taxable property of the county as 
shown by the assessment rolls made by the county assessor for 
the same year, and to include the same in their warrant to the 
collector, and the said collector shall proceed to collect the said 
tax in the same manner as other county tax is collected, and the 
said money so collected shall be paid over to the county treas- 
urer to be appropriated for the hire of school teachers and inci- 
dental expenses in the several school districts, to be drawn in the 
manner hereinafter prescribed; neither shall it be lawful for any 
county treasurer to receive county orders in payment for county 
school tax nor to pay out any school money on county orders. 


Sec. 3. For the further support of common schools, there 
shall be set apart by the county treasurer all moneys paid into 
the county treasury arising from all fines for a breach of any law 
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regulating licenses for the sale of intoxicating liquors, or for the 
keeping of bowling alleys or billiard saloons, or from any penal 
laws of this Territorv. Such moneys shall be paid into the 
county treasury and be added to the yearly fund raised by tax in 
each county and divided in the same manner. 


Sec. 4. That it shall be the duty of the county auditor of 
each county to report to the county superintendent of common 
schools, at least twenty days before the first Friday in Novem- 
ber of each year, the amount of school tax levied in their 
respective counties for that year, and that it shall be the duty 
of the clerk of the district court, at the close of every term 
thereof, to report to the superintendent, the amount of fines 
imposed during said term of court; and that it be the duty of 
all justices of the peace to report to the superintendent, at least 
twenty days before the first Friday of November of each year, 
the amount of fines imposed and collected by them for the past 
year. 


CHAPTER III. 
COUNTY SUPERINTENDENTS. 


Section. 1. There shall be elected by the legal voters of 
the respective counties in Washington Territory, a county super- 
intendent of common schools for each county, who shall be 
elected at the general election of 1872, and at the regular elec- 
tion held biennially thereafter, who shall hold his office for the 
term of two years and until his successor is elected or appointed 
and qualified. And in case of a vacancy occurring in said office 
by removal, death or otherwise, the county commissioners of each 
county are authorized to appoint a county school superintendent 
as in all other cases of vacancies in their respective counties, who 
shall quality in the same manner as the elected superintendent, 
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and perform all the duties of the office according to this law, for 
the uncxpired term for which he was appointed and until his 
successor is elected and qualified. 


Sec. 2. The superintendent shall qualify within ten days 
after notice of his election, by taking an oath to faithfully dis- 
charge the duties of his office, and to the best of his ability pro- 
mote the interests of education within his county, which oath 
shall be in writing and placed on file in the county auditor’s of- 
fice. x 

Sec. 3. It shall be the duty of the superintendent to dis- 
trict the whole county, so that every resident of the county shall 
be included in some district, and to divide such portion of his 
county as shall be inhabited, into convenient school districts, 
to define the boundaries and numbers, and to keep in his office a 
map of the districts of the county, upon which the lines and 
boundaries of each district shall be clearly defined. He shall 
lay off new districts or divide old ones where the public 
good shall require it. i 

Sec. 4. Whenever any school district shall be formed by 
the superintendent, it shall be his duty to prepare a notice in 
writing of the establishment of such district, describing its 
boundaries, and to deliver the same to some taxable inhabitant 
of such district who shall have asked for the formation of the 
same. It shall be the duty of said inhabitant, within two 
weeks after the receipt of such notice, to notify the other inhabi- 
tants of the district of the time and place of the first district 
meeting, which time and place he shall fix by written notices, 
and which shall be posted up in three public places in the dis- 
trict, at least ten days previous to the time of meeting. In 
case the inhabitants fail to attend in sufficient numbers to do 
business, as hereinafter directed, notice may be renewed at such 
times as may be thought proper. 

Sec. 5. It shall be the duty of the county superintendent 
to be at the county seat on the third Friday and Saturday of 
May and November of each year, for the purpose of examining 
teachers and for the transaction of other business, and he shall 
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give ten day’s public notice of the same by posting up handbills 
or otherwise. And any person or district applying on different 
days for the transaction of such business, shall pay the superin- 
tendent a reasonable compensation for his trouble, and not ex- 
ceeding the sum of two dollars, and any teacher examined on a 
different day shall pay the superintendent the sum of two dol- 
lars. 

Sec. 6. It shall be the duty of the superintendent to ex- 
amine all persons who wish to become teachers in his county; he 
shall examine them in orthography, reading, arithmetic, defining, 
penmanship, English composition, English grammer and geog- 
raphy, history of the United States; and if he be of the 
opinion that the person examined is competent to teach said 
branches, and that he or sheis of good moral character, he 
shall give such persona certificate certifying that he or she is 
qualified to teach a common school in said county; such certif- 
icate shall be for the term of one year only and may be revoked 
sooner by the superintendent for good cause; but in the examin- 
ation of the teachers he may make a distinction according to 
qualification, granting a certificate of qualification to teach in 
any specified district if the applicant therefor be qualified for 
the school of such district, and not a county certificate, which 
certificate, so granted, shall only be for six months, and may for 
good cause be sooner revoked. 


Src. 7. The superintendent shall visit all the schools in his 
county once a year; he shall give such information and encourage- 
ment as he may think necessary, and endeavor to promote the 
introduction of a good and uniform system of school-books 
throughout the county, for which service he shall receive three 
dollars for each school visited, and the same mileage for going 
to and returning from said school that sheriffs receive in the 
county in which they reside, to be paid out of the county treas- 
ury of said county. 

Sec. 8. Ii chall be the duty of the superintendent to re- 
ceive the distric: reports hereinafter provided for, end keep them 
on file in his office, anu he shall, on or before the first day of 
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January of each year, make out from the district reports a state- 
ment of the number of scholars in the county, the number of 
school libraries, the number of school houses, the number of dis- 
tricts, in how many districts the school has been kept the past 
year, what school books are principally used, what proportion of 
all the scholars in the county have attended school for the past 
year, and the amount of moncy paid to teachers. This state- 
ment, together with such other information and suggestions as 
he may deem important to the cause of education, he shall file 
in his office, and'‘may, if convenient, meee it in some news- 
paper in this Territory. 

Sec. 9. It shall be the duty of the superintendents, on or 
before the first Monday of January and July of each year, to 
make an apportionment of the school fund in the county treasury, 
among the several school districts in their respective counties, in 
proportion to the number of persons in the district over the age 
of four and under twenty-one years, and certify the amount due 
each district, which shall be drawn as hereinafter directed, and 
shall forthwith notify the clerks of the school districts of the 
amount due their respective districts. 


Src. 10. When the district shall have complied with the 
law as hereinafter directed, it shall be the duty of the superin- 
tendent to issue orders on the county treasury in favor of the 
clerks of the districts for the amount of the school fund appro- 
priated to each, on the presentation of which order the treasurer 
of the county shall pay over to the clerks of the districts all 
moneys due their respective districts, and the clerks shall endorse 
on said order a receipt for so much as shall be paid thereon, and 
they shall also sign a duplicate receipt which shall be deposited 
with the superintendent, who shall credit the treasury of the 
county therewith and charge the same to the proper district. 


Sec. 11. The said superintendent shall be allowed out of 
the county treasury, in compensation for his services, the sum of 
twenty-five dollars a year. The county commissioners may, in 
their discretion, if they think the services rendered demand it, 


increase his salary to any sum not exceeding five hundred dollars 
54 
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a year; but in all cases where the salary exceeds the sum of 
twenty-five dollars, one-half of the excess shall be paid out of 
the school-fund: Provided, also, That a proper allowance shall 
be made in addition thereto, for necessary books and stationery, 
and for the preparing of the maps required by section five. 


Src. 12. The school superintendent of each county shall, 
in allcases, be a qualified teacher of any school within the county 
for which he is elected. 


CHAPTER IV. 


Section. l. A school meeting may be called at any time for 
the purpose of organizing a new district, as provided in section four, 
chapter two. Nonumber less than five legal voters shall consti- _ 
tute a quorum to do business in any district meeting. 


Sec. 2. Such school meeting shall have power to do all 
necessary business the same as the regular school meeting would 
have. 


Sec. 3. Such meeting, when assembled, shall organize by 
the appointment of a chairman and secretary. It shall then pro- 
ceed by ballot to elect three directors; of those so elected, the 
person having the highest number of votes shall hold his office 
tor the term of three years, and the person having the next 
highest number shall hold his office for two years, and the per- 
son next highest, one year, and each shall continue in office until 
his successor is elected and qualified. In case two or more per- 
sons of those so elected receive an equal number of votes, the 
duration of their term of office shall be determined by lot in the 
presence of the chairman and secretary. 


Sec. 4. The term of office of a director not elected at the 
regular annual meeting, shall continue for the term of one, two 
or three years as he may have been elected, from the next annual 
school meeting, unless such director shall be elected to fill a va- 
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cancy, in which case he shall continue in office for the unexpired 
term, so that at every annual school meeting after the first, there 
shall be elected one school director for the term of three years. 


Sec. 5. The directors shall quality within ten days after 
their election, by taking an oath or affirmation faithfully to dis- 
charge the duties of the office to the hest of their abilities, and 
to promote the interests of education within their district. This 
oath shall he in writing and filed with the clerk of the district. 


Sec. 6. It shall be the duty of the directors of every school 
district: 

1. To call special meetings of the district whenever they shall 
deem it necessary, and when a vacancy occurs by death, resigna- 
tion or otherwise, the directors shall call a special meeting of the 
district to fill such vacancy. 


2. To make out ‘a tax list for their district whenever an 
assessment has been made, containing the names of all persons 
liable to pay taxes in the district, and the amount payable by 
each inhabitant, set opposite his or her name. 

3. To annex to such tax list a warrant directed to the clerk 
of the district, for the collection of the sums in such list 
mentioned, including such per centage for fees of clerk as they 
‘may deem just, not exceeding five per cent. 

4. To purchase or lease a site for the district school-house, 
as designated by a meeting of the district, and to build, hire or 
purchase, keep in repair and furnish such school-house with nec- 
essary fuel and appendages, and such privies and outhouses as 
decency requires, out of the funds collected and paid to the clerk 
for such purposes, and to have the custody and safe keeping of 
the district school-house. 

5. To contract with and employ teachers; and they shall 
require a teacher to get a certificate from under the hands of the 
territorial or county superintendent. No engagement with a 
teacher shall be valid so as to entitle any district to draw their 
apportionment of public money, unless such examination has 
been previously made. 
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6. To give orders to the teachers on the district clerk for 
their wages. 

7. To discharge any school teacher for neglect of duty or 
any cause that, in their opinion, renders his orher service unprofit- 
able as a teacher, by first paying him or her for what time he or 
she may have been teaching. 


Sec. 7. Any two of said directors shall constitute a 
quorum to do business. 


Sec. 8. It shall be the duty of the directors to visit and 
examine the school or schools of their respective districts, at 
least twice in each term. They shall endeavor, in connection 
with the county superintendent, to procure the introduction of 
a good, uniform system of school books in their districts. 


CLERKS, 


Sec. 9. The first annual school meeting shall also elect a . 
district clerk, who shall continue in office for the term of three 
years. He shall qualify within ten days after his election, in the 
same manner as the directors, and give a bond to the district 
directors in such sum as they may require, that he shall well 
and truly perform the duties of his office, and pay over all mon- 
eys coming into his hands by virtue of his office as by law 
directed. If a clerk be elected to fill a vacancy he shall continue 
in office for the unexpired term, and if elected at the first meet- 
ing, not being the regular annual meeting, he shall continue in 
office three years from the next annual meeting. 


_Sec. 10. It shall be the duty of the clerk of the district: 

1. To record the proceedings of his district in a book to be 
provided for that purpose by the district. 

2. To give notice of annual or special meetings. 

3. To procure a list of all residents in the district between 
the ages of four and twenty-one years. 

4. To give due notice, at least ten days before any tax that 
may be assessed shall be collected, by written or printed notices 
in three of the most public places in the district. 
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5. It shall be the duty of the clerk of each school district to 
collect all district taxes which shall be required by the warrant 
from the directors to collect, and he shall have the same author- 
ity as the county collector to enforce the collection of such tax; 
and he shall return his delinquent tax list at the time specified 
in said warrant; and thereupon it shall be the duty of the direc- 
tors to issue a warrant to their respective clerks to collect all 
taxes, hereafter returned delinquent, by distress, and he shall 
have the same authority to enforce the collection of such delin- 
quent taxes as he has for the collection of taxes by the original 
warrant; and he shall be allowed for collecting said delinquent 
taxes such percentage as the directors may deen proper. 

6. To retain a copy of all reports made to the county super- 
intendent relating to the affairs of the district. 

Sec. 11. It shall be the duty of the clerk to furnish the 
county superintendent, within ten days after the first Friday in 
November of each year, a report containing the number, names 
and ages of all persons in his district over four and under twenty- 
one years of age, how long a school has been kept in his district 
by a qualified teacher during the past year, what school books 
are principally used, what proportion of the scholars in the dis- 
‘trict have attended school, and the amount of money paid to 
teachers or otherwise expended. 

Sec. 12. The clerk of each district shall, at the close of 
cach year of his office, make out in writing a just and true 
account of all moneys received by him for the use of the district, 
and the manner in which the same shall have been expended, 
which account shall be read at the annual district meeting. The 
clerk shall pay over all moneys remaining in his hands belong- 
ing to the district to his succossor, when his successor has legally 
qualified, and upon refusal so to do the directors shall forthwith 
bring suit upon his bond. 

Sec. 13. District clerks shall be treasurers of their respec- 
tive districts; and shall receive such compensation for their ser- 
vices as the directors of the districts shall deem reasonable. 


Sec. 14. All moneys coming into the hands of the district 
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clerk shall remain in the hands of the clerk or clerks, subject to 
the order of the directors, and shall not be paid out in any 
other way. 


TEACHERS. 


Sec. 15. It shall be the duty of every teacher of a com- 
mon school to procure a certificate of qualification and good 
moral character before entering on the duties of a teacher. It 
shall be his or her duty to keep a register of the children attend- 
ing school, their age and the time when they began, the time 
they continue and of their daily attendance, and with the same 
he or she shall give a list of the text books principally used in 
his or her school, and said register and list of books shall be in 
duplicate and filed with the clerk of the district, at the close of 
every term, properly certified to by the teacher, the one copy for 
the use of the clerk and the other shall, by the clerk, be fur- 
nished to the county superintendent with his annual report. 


Sec. 16. No books or publication of a sectarian or denomi- 
national character shall be used in any district or public school. 
neither shall any sectarian or denominational doctrine be taught 
therein, and any school district, the officers of which shall know- 
ingly allow any school to be taught in violation of this section, 
such officer or officers assenting to the same, shall be liable to a 
fine of one hundred dollars to be paid into the common school 
fund of the county. 

Sec. 17. Sixty days of school actually taught shall 
constitute a quarter. 
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CHAPTER V. 
MISCELLANEOUS PROVISIONS, 


Section 1. -The minutes of the first school meeting shall be 
signed by the chairman and secretary, and delivered to theclerk of 
the district, who shall file the same in his office. 


Sec. 2. In all school meetings the director whose term of 
office shall first expire, shall act as chairman, and the clerk of the 
district shall act as secretary. 


Sec. 3. Districts shall have the power to repeal, alter or 
modify their proceedings from time to time as occasion may re- 
quire. 

Sec. 4. District meetings, legally called, shall have power, 
by a vote of a majority present, to levy a tax upon the property 
of the district, not exceeding ten mills on a dollar, for the pur- 
pose of building and repairing school houses: Provided, That 
no district shall levy more than one special tax in one year. 


Sec. 5. Any new district failing to organize and report to 
the county superintendent the number of children over four and 
under twenty-one years of age in said district, within ten days 
after the first Friday in November, or any district having been 
organized for the term of one year or more, failing to report to the 
county superintendent as required in section eleven of the chap- 
ter entitled “clerks”, in this act, shall not be entitled to an ypor- 
tion of the school fund for the year: Provided, That if the 
clerk of any school district shall fail to make such report accord- 
ing to law, the superintendent shall notify the directors and they 
may make the report within twenty days after the time required 
by law, and the county superintendent shall receive the same as 
if made by the clerk. l 


_ Sec. 6. No district, except those organized less than one 
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year, shall be allowed to draw its apportioned county school fund 
from the treasury until it shall satisfy the county superintendent 
that a school has been kept in the district by a qualified teacher 
for at least three months, except as hereinafter provided. 


Sec. 7. © When the clerk of any school district shall satisfy 
the county superintendent that any amount has been raised in 
his district for the support of teachers or building school houses, 
and that a school has actually been kept by a qualifica teacher, 
as provided for in the preceding section, the superintendent shall 
issue an order on the county treasurer, in favor of the clerk of 
such district, for its apportionment of county school funds in 
the treasury to the credit of such district. 


Sec. 8. Any district failing to comply with the provisions 
of the two preceding sections for the term of one year after 
any apportionment, shall forfeit its apportionment, and the 
amount thereof shall be again added to the county school fund 
and divided again among all the districts. 

Sec. 9. Districts having less than fifteen schoolars be- 
tween the ages of four and twenty-one years, and which, in the 
opinion of the directors are not able to support a school shall be 
excepted from the requirements of the three preceding sections, 
and may, by organizing and reporting to the superintendent ac- 
cording to law, draw their proportion of the school money 
without being required to comply with the provisions of the 
school law any further than the said organization and report is 
concerned; and in such districts, three legal voters shall consti- 
tute a quorum to do business, and it shall be the duty of the 
clerk of such districts to let out all county school funds so re- 
ceived, at interest, for the use of the district, on good security, 
until such time as it may be required for school purposes in said 
district. The clerk of the district and his securities shall also 
be responsible for such money: Provided, That if the term of 
three years shall elapse before such weak district shall have at 
least three month’s school, such districts shall not be entitled to 
any apportionment of the county school funds after the expira- 
tion of the said three years, until they shall have complied with 
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the law in the same manner as regularly organized districts are 
required to do. 


Sec. 10. When a district is organized, it shall be to all 
intents and purposes a body corporate, capable of suing and 
being sued, and fully competent to transact all business apper- 
taining to schools or school houses in their own district; and it 
shall be the duty of the directors to prosecute or defend any de- 
mand for or against their district, and notica shall be served 
upon one of the directors of any suit brought against the dis- 
trict. 


Sec. 11. The directors of any school district’ may permit 
scholars, who are not residents, to attend school in their district 
with or without charge, as they may deem proper. 


Sec. 12. Any person desirous of sending any scholar or 
scholars out of their district to any other school, may do so by 
first getting a permit in writing from the directors in the district 
where they reside, and such scholar or scholars so sent to school 
out of their district, shall be entitled to their equal proportion 
of the public school fund belonging to their district: Provided, 
That such parent or guardian shall get a certificate from the 
teacher where such child or children have attended school, show- 
ing the number of days of attendance, with the price of such 
schooling, but in no case shall a parent or guardian draw more 
money than will be sufficient to pay the schooling of such scholar 
during their attendance out of their school district. 


Sec. 13. Upon the presentation of such certificate to the 
clerk of the district in which such scholar or scholars reside, the 
clerk shall pay to such parents or guardian the apportionment 
due them out of the funds belonging to said district, taking their 
receipt for the same, which receipt shall be endorsed on said cer- 
tificates, showing the amount. actually received, and signed by the 
party receiving the money, and said certificate, so endorsed, shall 
be a sufficient voucher to the credit of the clerk in making his 
settlement with the directors or in paying over to his successor 


the fund belonging to said district. 
55 
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Sec. 14. When the clerk of any such school district shall 
have failed to draw from the county treasury the apportionment 
for said district, either by reason of not complying with the 
requirements of section seven of this chapter, or otherwise, then 
the certificate shall be presented to the county superintendent, 
who shall issue an order on the county treasurer in favor of the 
person or persons entitled to receive the same, and a receipt in 
due torm shall be given to the tieasurer for the amount paid, the 
duplicate of which shall be endorsed on the certificate in the 
hands of the superintendent, who shall credit the treasury of the 
county therewith and charge the same to the proper district in 
the same manner as when paid to the clerk according to section 
ten, chapter two. 


Sec. 15. Any scholar having thus received his or her 
portion of school money, cannot be entitled to any further benefit 
out of the fund of said district in case of a school being taught 
therein, until after the next annual apportionment is made. 


Sec. 16. In all cases when a tax is to be levied, it shall be 
stated in the notice given of the meeting for what purpose or 
purposes the tax is to be levied. 


Sec. 17. If a district meeting be held and levy a tax on 
all the taxable property in the district, the property of non-resi- 
idents shall be assessed in equal proportion with the rest by the 
directors of the district. 


Séc. 18. The directors may add such per centum, not 
exceeding five, as they may deem requisite, to remunerate the 
clerk for his services as collector, but the amount shall be spec- 
ified and added as a separate item in the schedule or account of 
taxes so levied or assesssed, and when any person shall pay the 
same within ten days after the notice of such tax is made public 
by the clerk, in accordance with the fourth clause of section ten, 
of chapter three, the per centage shall be deducted, but in all 
other cases it shall be collected. 


Sec. 19. There shall be an anuual meeting held in each 
district upon the first Friday in November, and notice of all 
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annual or special meetings shall be in writing, signed by the 
directors or the clerk of the district, and shall state the object for 
which the meeting is called, and shall be posted up in three pub- 
lic places in the district, at least ten days previous to holding 
such meeting. 


Sec. 20. Every inhabitant, who is a tax payer, over the 
age of twenty-one years, who shall have resided in any school dis- 
trict for three months immediately preceding any district meet- 
ing, or who shall have paid or be liable to pay any tax except 
road tax in said district, shall be a legal voter at any school 
meeting, and no other person shall be allowed to vote, and in 
the selection of a site for a school house, for raising a tax no per- 
son shall be allowed to vote except persons liable to pay a 
school tax. 


Sec. 21. Any school meeting shall have power to ad- 
journ from day to day as occasion may require. 


Src. 22. The tax payers may, with the consent of the 
directors of their district, perform by labor their portion of 
taxation for the erection of school houses and shall be so re- 
turned by the clerk of said district. 


Src. 23. No person shall be disqualified for the office of 
county superintendent, district director or clerk, on account of 
holding any other office within the Territory at the same time. 


Sec. 24. It shall be the duty of the directors to appoint a 
suitable person for librarian when the district shall have procured 
a library. 


Sec. 25. School superintendents, directors and clerks 
shall be competent to administer oaths or affirmations in any 
case occurring under the provisions of this act. 


Sec. 26. Where, in any county, any of the moneys men- 
tioned in chapter two, section three of this act, are by existing 
laws set apart to any other fund or for any other purpose, this 
act shall not be so construed as to affect the disposition of said 
funds so set apart. 


Sec. 27. Failure of a clerk to make out his report in 
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proper time shall not work a forfeiture of the apportionment to 
his district, if the report shall reach the superintendent before he 
apportions the fund. 


Sec. 28. No order of the superintendent shall be drawn 
upon the county treasurer in favor of any district which fails to 
have or keep up its organization, and any district having been 
for three years recognized as an organized district by the inhabi- 
tants of the same and by the superintendent, shall, so long as it 
complies with the forms of law, be to all intents, for the purposes 
of this act, a legal district. ; 


Sec. 29. Any person or persons asking any action of the 
superintendent which shall affect the boundaries of any district, 
shall notify the clerk of said district, in writing, of his intention 
to ask for the same, stating what actiou is or will be asked, and 
the time (not less than ten days) when the same will be heard, 
and shall file a certified copy of the said writing with the super- 
intendent. 


Sec. 30. When satisfied such notice has been given, the 
superintendent shall proceed to examine the case, unless for 
good cause further time is asked by either party, or in the absence 
of either party he may consider substantial justice cannot be 
done, in which case he must set some future time for its consid- 
eration. 


Sec. 31. All acts or parts of acts heretofore passed in 
relation to common schools in the Territory of Washington be 
and the same are hereby repealed. 

Sec. 32. This act to take effect and be in force from 
and after its passage. 

APPROVED, Nov. 14, 1873. 
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AN ACT 
IN RELATION TO LICENSES. 


CHAPTER I. 


Secrion 1, Be it enacted by the Legislative Assembly of 
the Territory of Washington, That if any person shall here- 
after sell any goods, wares or merchandise at auction or public out- 
cry, or shall sellor barter such goods, wares or merchandise from 
traveling boats, wagons, carts or vehicles of any kind, without 
first having obtained a license therefor from the board of county 
commissioners of the county in which such goods are sold or 
bartered, such person shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined not less than five nor 
more than fifty dollars, and stand committed to the county jail 
of the county in which such conviction may be had, until such 
fine and costs of prosecution shall be paid, or they may be dis- 
charged by due course of law: Provided, That this act shall 
not be so construed as to apply to sea-going crafts; or to admin- 
istrators or executors selling property of deceased persons, or 
to private individuals selling their household property or 
furniture or farming tools, implements, or live stock, or any pro- 
duce grown or raised by such person, either at public auction or 
private sale. 


Sec. 2. If any person shall sell or dispose of any spir- 
ituous, malt, or fermented liquors or wines, in any quantity less 
than one gallon, without first obtaining a license therefor as here- 
inafter provided, such person shall, for each and every such 
offense, be liable to a fine of not less than five nor more than 
fifty dollars, with costs of prosecution. 
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Sec. 3. The county commissioners of the several counties 
in this Territory, shall have power to grant a license, or by order 
of their board to direct the county auditor to issue a license to 
any person to do any business designated in the first section of 
this act for such sum not exceeding twenty-five dollars per annum 
as they may deem proper and expedient, 

Sec. 4. Said county commissioners, in their respective 
counties, shall have the power to grant license to persons to keep 
drinking houses or saloons therein, at which spirituous, malt, 
or fermented liquors and wines may be sold [in] less quantities 
than one gallon; and such license shall be called a retail license 
upon the payment, by the person applying for such license, of 
the sum of three hundred dollars a year into the county treas- 
ury, and the execution of a good and sufficient bond, executed 
to such county in the sum of one thousand dollars, to be 
approved by such county commissioners or the county auditor 
of the county in which such license is granted, conditioned that 
he will keep such drinking saloon or house in a quiet, peace- 
able, and orderly manner: Provided, The foregoing shall not 
be so construed as to prevent the county commissioners of any 
county from granting licenses to drinking saloons or houses 
therein, when there is but little business doing, ‘for less than 
three hundred dollars, but in no case for less than one hundred 
dollars per annum. 


Sec. 5. Said county commissioners in their respective 
counties shall also have power to grant licenses to sell spirituous 
liquors and wines therein in greater quantities than one gallon, 
to be called a wholesale license upon payment of the sum of 
not to exceed one hundred dollars per annum into the county 
treasury by such person so desiring such license; also, upon pay- 
ment of not to exceed a like sum into the county treasury by 
any person desiring a grocery license to sell lager beer to grant 
such person such license to sell for the period of one year. Also, 
upon the payment of such sum as the county commissioners 
may establish and fix, by order duly entered in the record of their 
proceedings, not exceeding twenty-five dollars per annum for 
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each billiard table, pigeon-hole table, or bowling alley, grant a 
license to any person applying for the same and giving such 
bdnd not exceeding two hundred dollars, as such commissioners 
may require: Provided, No person shall be required to take 
out any license to sell any wine made from fruit produced by 
such person’s own labor, in this Territory. 


Sec. 6. Any person who shall sell spirituous liquors or 
wines in greater quantities than one gallon, or shall retail lager 
beer, or keep a billiard table or tables, or bowling alley or alleys 
for hire, in any county in this Territory, without first taking out 
a license therefor, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined in any sum not exceeding 
_ fifty dollars nor less than five dollars, and shall be committed to 
the county jail of the county where such offense may be com- 
mitted, and be placed at hard labor until such fine and cost shall 
be paid or they may otherwise be discharged by due course of 
law. 


Src. 7. Any person desiring a license to do any business 
provided by this act that a license shall be taken out for doing, 
shall have the samé granted by paying to the county treasurer of 
the county where he wishes to carry on such business the max- 
imum sum that the county commissioners are by this act author- 
ized to fix therefor, and executing such bond, to be approved by 
the county auditor, as is provided in this act, shall be given 
before license shall issue for carrying on such business. 


Sec. 8. The licenses anthorized to be granted by this act 
shall at the option of the person applying for the same, be 
granted for six, nine, or twelve months, and the person holding 
such license may transact the business thereby authorized at 
any place in the county where such license is granted: Pro- 
vided, that such business shall not be transacted in but one 
place in the county at a time. 


Sec. 9. Upon presentation to the county auditor of any 
county of the certificate of the county treasurer that any perso: 
has paid into the county treasury the amount provided by this ac:, 
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to be paid for the transaction of any business that a license may 
be granted to transact, and for the time provided in this act, and 
upon the execution and delivery to such auditor of the bond 
hereinbefore required, it shall be the duty of such county audi- 
tor to issue such license to such person so presenting such certi- 
ficate, executing and delivering such bond and making appli- 
cation therefor, for the period of time that the money as shown 
by the treasurer’s certificate would entitle the person so present- 
ing the same to have a license issued for. 


Sec. 10. Any person who shall keep a billiard table or 
tables, pigeon-hole, Jenny Lind, and all other gaming tables, 
or bowling alley or bowling alleys in a drinking saloon or house 
or in a room or building adjoining or attached thereto, and shall ` 
allow the same to be used by two or more persons to determine 
by play thereon which of the persons so playing shall pay for 
drinks, cigars, or other articles for sale in such saloon or drink- 
ing house, shall, within the meaning of this act, be deemed to 
be kceping the same for hire. 


Sec. 11. -None of the provisions of this act shall be held 
to apply to the sale by apothecaries or druggists of spirituous, 
malt, or fermented liquors or wines for medicinal purposes, upon 
the prescription of a practicing physician. 


Sec. 12. All fines and forfeitures collected under this act, 
and all moneys paid into the treasury of any county for licenses 
as aforesaid, shall be applied to school or county purposes as the 
local laws of such county may direct: Provided, That this act 
shall not affect or apply to any private or local laws upon the 
subject of license in any county in this Territory except King 
county, and no license shall be construed to mean more than the 
house or saloon kept by the same party or parties: Provided, 
further, That no part of this act shall in any way apply to the 
county of Island: And Provided, further, That all moneys for 
licenses within the corporate limits of the town of Olympia shall 
be paid directly into the town treasury of said town as a muni- 
cipal fund for the use of said town. 
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Sec. 13. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 13, 1873. 


AN ACT 
RELATING TO LIEN OF MECHANICS AND MATERIALMEN. 


Section 1. Be it enacted by the Legislative Assembly of 
theTerritory of Washington: That any person who may take or 
accept a collateral security or other evidence of personal obliga- 
tion and hability in discharge of a contract for work and labor done 
or material furnished shall not be entitled to a lien upon the 
building, improvement or fixture, and land upon which the same 
is erected for said labor or material. 


Sec. 2. Every mechanic or other person who shall do any 
labor upon, or furnish any material, machinery or fixture for 
any building, structure, erection or other improvement upon or 
attached to land, including those engaged in the construction or 
repair of any wharf, bridge, railway, or other work of internal 
improvement by virtue of any contract with the owner, his agent, 
trustee, contractor or sub-contractor, upon complying with the 
provisions of this act, shall for his labor done or materials, ma- 
chinery or fixtures furnished, shall have a lien upon such build- 
ing, erection, wharf, or other improvement, and upon the land 
belonging to such owner, to the extent of the interest of said 
owner in said land on which the same‘is erected or situated, to 
secure the ‘payment for such labor done, or materials, machinery 


or fixtures furnished. And any person who shall cut or assist in 
56 
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the manufacture of saw logs, spars, piles o1 other lumber, or 
perform labor upon the same shall be entited to the lien secured 
by this act, to be enforced in the same manner against the bvom, 
raft and logs, spars, piles and other lumber. 


Sec. 3. Any person wishing to acquire such lien, whether 
his claim be due or not, shall file in the county auditor’s oftice of 
the county in which such building, structure or improvement is 
situated, at any time within sixty days after the completion of 
such building or repairs, a notice of his intention to hold a lien 
upon such building, structure or improvement, for the amount 
due, or to become due, specifically setting forth such amount, 
and containing a description of the building, structure or iu- 
provement upon which: the labor was performed, ur for which 
the materials were furnished, which notice shall be recorded by 
the auditor, in a book kept for that purpose. 

Sec. 4. Any sub-contractor, journeyman or laborer em- 
ployed in the construction or repair, or furnishing materials for 
any building, structure or improvement, may give the owner 
thereof notice in writing, particularly setting forth the amount 
of his claim and services rendered, for which his employer is 
indebted to him, and that he holds the owner responsible for the 
same; and the owner shall be liable for such claims, but not to 
exceed the amount due from him to the employer at the tine of 
notice. 

Sec. 5. Every railway owner, company or contractor, and 
sub-contractor upon any railway shall be deemed to have the no- 
tice provided by the preceding section (4) for a period of sixty 
days from the last day of the month in which such labor was 
performed or material furnished, during which period any person 
who has performed such labor or furnished such material, may 
file a notice of lien with the county auditor of the proper county, 
as provided in preceding section, which lien shall be binding 
upon the erection, excavation, embankment, bridge, road-bed, or 
right of way, and upon all land upon which the same may be 
situated, to the full value of such labor or material in the county 
in which the lien is filed. In case the lien is sought to be en- 
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forced against the owner, the liability shall not be greater than 
his liability would have been to the contractor at the time the 
labor was performed or material furnished. 

Sec. 6. Any person having such lien, may enforce the same 
by filing his complaint in the district court of the county where 
the work was done, or materials furnished, at any time within 
one year from the the completion of the work, or furnishing ma- 
terials ; or, if a credit be given, from the expiration of the 
credit. 

Sec. 7. In such actions, all persons whose liens are recorded, 
as herein provided, may be made parties, and all, or any num- 
ber, may join in une action, stating their claims distinctly, and 
issues shall be made up and trials had, asin other cases; and the 
court may, by judgment, direct a sale of the defendant’s interest 
in the lot or land, (if he have any such saleable interest) and 
building for the satisfaction of the lien or liens, and costs; suck 
salu to be made under and by virtue of an execution, and with- 
out prejudice to the rights of any prior incumbrance, owner, or 
other persons not parties to the action. If the defendant or 
defendants in such action be not entitled to such interest in the 
lot or Jand on which such building is erected, as is liable to sa 
on such execution, then the purchaser, at the sale herein pro- 
vided for shall be entitled to remove from the premises such 
property, so sold by execution and purchased. If several such 
actions be brought by different claimants, and be pending at the 
same time, the court may order them to be consolidated. 

Sec. 8. If the proceeds of the sale be insufficient to pay 
all the claimants, then the court shall order them to be paid in 
proportion to the amount due each, and any other property of 
the owner of the building may be taken and sold on execution 
to satisfy the same. 

Sec. 9. In all proceedings to enforce liens, the defendant 
may file a bond with surety, to be approved by the court, to the 
effect that he will pay the judgments that may be recovered, and 


costs, and thereby release his property from the liens hereby cre- 
ated. 
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Sec. 10. Whenever any person having a lien by virtue of 
the provisions of this act, shall have received satisfaction for his 
elaim, and the costs of his proceedings thereon, he shall, upon 
the request of any person interested, and upon the payment and 
tender of the costs of entering satisfaction, within six days after 
such payment or tender, enter satisfaction of his demand in the 
office where the same is recorded; and upon failure to do so, he 
shall forfeit fifty dollars to the party aggrieved, and all damages 
which he may have sustained in consequence of such failure or 
neglect. Whenever any sub-contractor, journeyman or laborer 
shall recover any such claim from the owner of the building, 
structure or improvement, the same may be set off by such owner 
in any action brought against him by the person who otherwise 
would be entitled to recover the same under the contract. 

APPROVED, Nov. 14, 1873. 


AN ACT 
IN RELATION TO QUARTZ MINING CLAIMS. 


Wuerseas, The Congress of the United States did by act, ap- 
proved May 10, 1872, provide that all mineral lands, both 
surveyed and unsurveyed, should thereafter be free and open to 
exploration and purchase by citizens of the United States, and 
those who had duly declared their intentions to become such, 
and did by said act recognize the local customs and rules of the 
miners in different mining districts of the United States and its 
Territories; and did make certain other provisions and regulations 
in reference to mineral lands, that local laws may regulate and 
make operative, therefore, 
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Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington: That all mining claims upon 
veins or lodes of quartz or other rock in place bearing gold, or 
other valuable mineral deposits heretofore located, shall be 
goverhed as to length along the vein or lode, by the customs, 
regulations and laws in force on the date of their location. A 
mining claim located after the passage of this act, whether 
located by one or more persons, may equal, but not exceed one 
thousand five hundred feet in length along the vein or lode; but 
no location of a mining cim shall be made until the discovery 
of the vein or lode within the limits of the claim located. No 
claim shall extend more than three hundred feet on each side of 
the middle of the vein at the surface, nor shall any claim be 
limited by any mining regulation to less than twenty-five feet of 
surface on each side of the middle of the vein or the surface, ex- 
cept where adverse rights existing on the 10th day of May, 1872, 
shall render such limitation necessary. The end lines of each 
claim shall be parallel to each other. 

Src. 2. The locators of all mining locations heretofore 
made on any mineral vein, lode or ledge on the public domain, 
and their heirs and assigns, so long as they comply with United 
States, territorial and local Jaws, shall have exclusive right of 
possession, and enjoyment of all surface included within the lines 
of their locations, and of all viens, lodes and ledges throughout 
their entire depth, to the top or apex of which lies inside of such 
surface lines extending downward vertically, although such veins, 
lodes or ledges may so far depart from a perpendicular in their 
course downward as to extend outside of the vertical side-line 
of said surface locations: Provided, That nothing in this section 
shall be construed to extend the claim of any locator of a mining 
claim into the claim owned or possessed by any other person. 


Src. 3. The miners of each mining district may make rules 
and regulations, governing the location, manner of recording and 
amount of work necessary to hold possession of a mining claim 
subject to the requirements of the act of Congress approved May 
10, 1872, entitled “ An act to promote the development of the 
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mining resources of the United States,” which are as follows: 
“The location must be distinctly marked on the ground so that 
its boundaries may be readily traced. All records of mining 
claims hereafter made shall contain the name or nemes of the 
locators, the date of the location and such a description of the 
claim or claims, located by reference to some natural objects or 
permanent monument as will identify the claim. On each claim 
located after the passage of this act, and until a patent shall 
issne therefor, not less than one hundred dollars’ worth of labor 
shall be performed or improvements made dnring each year, and 
npon a failure -to comply with these conditions, the claim upon 
which such failure occurred shall be open to re-location in the 
same manner as if no location of the same had ever been made.” 
Provided, That all mining claims shall be recorded in the 
office of the county auditor of tne county where the same is situ- 
ated, until regulations for the recording thereof shall be duly 
made by the miners of the mining district in which the claim is 
situated: And provided further, That such record with the 
county auditor before such regulations may have been made by 
the miners of the district providing for the record of such loca- 
tion, shall be all the record of the same that shall be required 
in the mining districts of this Territory. 
Sec. 4. All acts and part of acts in conflict herewith arc 
hereby repealed. 
Sec. 5. This act to take effect and be in force trom and 
after its passage. 


APPROVED Nov. 13, 1873. 
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AN ACT 
CONCERNING FENCES. 


Section 1. Be it enacted by the Legislative Assembly 
of the Territory of Washington, That the following shall be 
considered lawful fences in this Territory: Post and rail or 
plank fences, four and one-half feet high, made of sound posts five 
inches in diameter, set substantially in the ground, not more 
than ten fect apart, with six planks not less than one inch thick 
and six inches wide, securely fastened by nails or otherwise, said 
planks not tore than five inches apart below two feet in height, 
and no space above two feet in height over nine inches. Post 
and rail fences, with posts not more than ten feet apart and 
rails not less than four iuches wide (six of them) made in all 
other respects the same as the first described in this section. 
Worm fences made in the usual way, of substantial rails or 
poles, five feet high, including riders with stakes firmly set in 
the ground and spaces no greater than in posts and plank or rail 
fences, except the top spaces between riders, which shall not ex- 
ceed sixteen inches. 


Sec. 2. All other fences, which by reliable evidence shall be 
declared as strong and as well calculated to protect inclosures as 
either of those described in the preceding section of this act, 
shall be lawful fences. 


Sec. 3. Any person making and maintaining in good 
repair around his or her inclosure or inclosures, any fence 
such as is described in sections one and two of this act, may re- 
cover in a suit for trespass, before the nearest court having com- 
petent jurisdiction, from the owner or owners of any animal or 
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animals which shall break through such fence, in full for all 
damages sustained on account of such trespass, together with 
the costs of suits; and the animal or animals so trespassing, may 
be taken and held as security for the payment of such damages 
and costs: Provided, That such person shall have such fences 
examined and the damages assessed by three reliable disinterested 
persons and practical farmers, within five days next after the tres- 
pass hasbeen committed: And providedfurther, That if before 
trial, the owner of such trespassing animal or animals, shall 
have tendered the persons injured any costs which may have ac- 
crued, and also the amount in lieu of damages which shall equal 
or exceed the amount of damages afterwards awarded by the 
court or jury, and the person injured shall refuse the same and 
cause the trial to proceed, such person shall pay all costs and 
receive only the damages awarded. 


Sec. 4. When any fence has been or shall hereafter be 
erected by any person on the boundary line of his land, and the 
person owning the land adjoining thereto shall make or cause to 
be made an inclosure, so that such fence may also answer the 
purpose of inclosing his ground, he shall pay the owner of such 
fence already erected, one-half the value of so much thereof as 
serves for a partition fence between them. 


Sec. 5. When two or more persons own land adjoining 
which is inclosed by one fence, and it becomes necessary for the 
protection of the interest of one party, said partition fence should 
be made between them, the other or others, when notified 
thereof, shall erect or cause to be erected one-half of such par- 
tition fence, said fence to be erected on, or as near as practicable. 
the line of said land. 


Sec. 6. If, after notice has been given by either party and 
a reasonable length of time has elapsed, the other party neglect 
or refuse to erect or cause to be erected, the one half of such 
fence, the party giving notice may proceed to erect or cause to be 
erected the entire partition fence, and collect by law one-half of 
the cost thereof from the otber party. 
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Sec. 7. The respective owners of adjoining inclosures 
shall keep and maintain in good repair, all partition fences be- 
tween such inclosures, in equal shares, so long as they shall con- 
tinue to occupy or improve the same. 


sxc. 8. When any persou shall unwittingly or by mistake, 
erect any fence on the land of another, and when by a line legally 
determined that fact shall be ascertained, such person may enter 
upon the premises and remove such fence at any time within 
tliree months after such line has been run as aforesaid: Provided, 
That when the fence to be removed forms any part of a tence 
enclosing a field of the other party having a crop thereon, said 
person shall not remove such fence until such crop might, with 
reasonable diligence, have been gathered and secured, although 
more than three months may have elapsed since such division 
line was run. 


Sec 9. When any party shall wish to lay open his inclos- 
ure, he shall notify any person owning adjoining inelosure, and 
if such person shall not pay to the party giving notice one-half 
the value of any partition fence between such inclosures, within 
three months after receiving such notice, the party giving notice 
may proceed to remove one-half of such fence, as provided in 
section eight of this act. 


Sec. 10. Inassessing the value of any partition fence, the 
parties shall proceed as provided for the assessment of damages 
in section four of this act. 


Sec. 11. Upon the trial of any cause occurring under the 
provisions of this act, the defendant may impeach any such 
assessment, and in that case the court or the jury shall determine 
the damages. 


Sec. 12. The owner of any animal that is unruly, and in 
the habit of breaking through or throwing down fences, if, after 
being notified that such animal is unruly and in the habit of break- 
ing through or throwing down fences as aforesaid, he shall allow 
such animal to run at large, he shall be liable for all damages 


By) 
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sed by such animal, and any and all other animals, that may 
be in company with such animal. 


‘Sec. 13. In case of action for damages under. this act, it 
shall be sufficient to prove that the fence was lawful when the 
break was made. 


Sec. 14. None of the provisions of this act shall apply to 
the counties of Walla Walla, Stevens, Yakima, Klickitat and 
Whitman. 


Approven, Nov. 10, 1873. 


AN AOT. 


DEFINING THE RIGHTS OF HUSBAND AND WIFE. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That all property, both real and 
personal, of the wife owned by her before marriage, and that 
acquired afterward by gift, bequest, devise, or descent, shall be 
her separate property; and all property, both real and personal, 
owned by the husband before marriage, and that acquired by him 
afterward, by gift, bequest, devise, or descent, shall be his sepa- 
rate property. 


Sec. 2. All property acquired after the marriage by either 
husband and wife, except such as may be acquired by gift, be- 
quest, devise, or descent, shall be common property. 


Sec. 3. A full and complete inventory of the separate 
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property of -the wife, exclusive of money in specie, shall be made 
out and signed by the wife, acknowledged or proved in the man- 
ner required by law for the acknowledgment or proof of a con- l 
" veyance of land, and recorded in the office of the auditor of the 
county in which the parties reside, and from time to time there- 
after a further or supplemental inventory shall be made out, 
signed, acknowledged or proved, and recorded in like manner of 
all otherseparate property afterward acquired by the wife, ex- 
cepting money whilst in specie and unconverted, and the rents 
and profits of her separate property included in the original or 
any subsequent inventory, if the same be moncy, so long as it 
shall remain in specie and unconverted. 


Sec. 4. If there be included in any such inventory any 
real estate lying in other counties, such inventory shall also be 
recorded in such counties. 


Sec. 5. The filing of any such inventory in the auditor’s 

office shall be notice of the title of the wife, and all property 
belonging to her included in the inyentory, as well as all money 
in specie notso included, shall be exempt from seizure on execu- 
tion for the debts of her husband; and she shall be deemed to 
have waived the exemption from such seizure on execution of all 
property belonging to her not included in any such inventory, 
other than money in specie. 


Sec. 6. The husband shall have the management and con- 
trol of the separate property of the wife during the continuance 
of the matriage; but no alienation, sale or conveyance of the 
real property of the wife, or any part thereof, or any right, title, 
or interest therein, and no contract for the alienation, sale or con- 
veyance of the same, or any part thereof, and no lien or incum- 
brance created thereon, shall be valid for any purpose unless the 
same be made by an instrument in writing, executed by the hus- 
band and wife, and acknowledged by her as provided for in the 
acts concerning conveyances in case of the conveyance of her 
separate real estate. The separate personal property of the wife 
excepting money in specie, shall not be sold, assigned, or trans- 
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ferr d, unless both husband and wife join in the sale, assign- 
ment or transfer thereof. 


Sec. 7. When any sale shall be made by the wife of any 
of her separate property for the benefit of her husband, or when 
he shall have used the procceds of such sale, with her consent 
in writing, it shall be deemed a gift, and neither she nor those 
claiming under her shall have auy right to recover the same. 


Sec. 8. If the wife has just cause to apprehend that her 
husband has mismanaged or wasted, or will mismanage or waste 
her separate property, she, or any other person in her behalf, 
may apply to the district court for the appointment of a trustee 
to take charge of and manage her separate estate; such trustee 
may, for good cause shown, be from time to time removed by 
the court and another appointed in his place, Before entering 
upon the discharge of his trust he shall execute a bond, with 
sufficient surety or sureties, to be approved by the court, for the 
proper performance of his duties. In case of the appointment 
of a trustee for the wife, he shall account for and pay over to 
the husband and wife, or either of them, the income and profits 
of the wife’s estate, in such manner and proportion as the court 
may direct. ; 


Sec. 9. The husband shall have the entire management 
and control of the common property, with the like absolute 
power of disposition as of his own separate estate. When it 
shall be provided by the terms of the instrument whereby any 
property may have been bequeathed, devised, or given to the 
wife, that the rents and profits thereof shall be applied to her 
sole and separate use, the entire management and control of the 
vents and profits of such property shall belong to the wife. 


Sec. 10. The separate property of the husband shall not 
be liable for the debts of the wife contracted before the murriage, 
but the separate property of the wife shall be and continue liable 
for all such debts. 


Sec. 11. In every marriage hereafter contracted in this 
Territory, the rights of husband and wife shall be governed by 
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this act, unless there is a marriage contract containing stipula- 
tions contrary thereto. 

Sec. 12. The rights of husband and wife married in this 
Territory prior to the passage of this act, or married out of this 
Territory, but who shall reside and acquire property herein, shall 
also be determined by the provisions of this act, with respect to 
such property as shall be hereafter acquired, unless so far as 
such provision may be in conflict with the stipulations of any 
marriage contract. 

Sec. 13. All marriage contracts shall be in writing, and 
executed and acknowledged or proved in like manner as a con- 
veyance of land is required to he executed and acknowledged or 
proved. 

Sec. 14. When a marriage contract shall be acknowledged 
or proved, it shall be recorded in the office of the auditor of the 
county in which the parties reside, and also in the office of the 
auditor of every county in which any real estate may be situ- 
ated which is conveyed or affected by such marriage contract. 

Sec. 15. When any marriage contract is deposited in the 
anditor’s office for record, it shall, as to all property affected 
thereby in the county where the same is deposited, impart full 
notice to all persons of the contents thereof. 


Sec. 16. No marriage contract shall be valid, or affect any 
property, except between the parties thereto, until it shall be 
deposited for record with the auditor of the county where the 
parties reside; and if it relates to real estate in other counties, 
with the auditor uf the county where the parties reside; and if 
it relates to real estate in other counties, with the auditor of the 
county wherein such property is situated. 

Sec. 17. A minor capable of contracting matrimony may 
enter into a marriage contract, and the same shall be valid as if 
he were of fnll age, provided it be asseuted to in writing by the 
person or persons whose consent is necessary to his marriage. 

Sec. 18. A marriage contract may be altered at any time 
betore the celebration of marriage, but not afterward. 
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Sec. 19. The parties to any marriage contract shall enter 
into no agreement the object of which shall be to alter the legal 
order of descent, either with respect to themselves in what con- 
cerns the inheritance of their children or posterity, or with respect 
to their children between themselves, nor deteriorate from the 
rights given by law to the husband as the head of the family, 
or to the surviving husband or wife as the guardian of their 
children. 


Sec. 20. No stipulation of any marriage contract shall be 
valid which shall derogate from the rights given by law to the 
husband over the persons of his wife and children, or which 
belong to the husband as the head of the family, or to the sur- 
viving husband or wife as the guardian of their children. 


Sec. 21. A married woman may make and execute powers 

of attorney for the sale, conveyance, or incumbrance, of her real 

_or personal estate, provided her husband joins in the execution 

of the instrument, and the same be acknowledged and certified 

in the manner provided by the law for the conveyance of her real 
estate. 


Sec. 22. Any conveyance executed under and by virtue of 
such power of attorney shall be executed, acknowledged and 
certified in the same manner as if the persons making such 
powers of attorney were unmarried. 


Sec. 23. A married woman shall have the right to revoke 
such power of attorney by any revocation thereof made and exe- 
cuted by her, and acknowledged and certified in the manner that 
conveyances by married women are required to be acknowledged 
and certified, and it shall not be necessary for the validity of 
such revocation that her husband shall join in the execution 
thereof. 


Sec. 24. All powers of attorney heretofore made and exe- 
cuted by any married woman with her husband, and acknowledged 
and certified in the manner provided in section twenty-four of 
this act, and all conveyances heretofore and hereafter executed 
under and by virtue of such powers of attorney. and acknowledged 
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and certified in the manner provided in section twenty-two of 
this act, shall be valid and binding: Provided, That no rights 
already vested in third persons shall be affected by anything in 
this section contained. 


Sec. 25. This act to take effect and tobe in force from 
and after its passage. 
APPROVED Nov. 14. 1873. 


AN ACT 


TO PREVENT EXTORTION AND UNJUST DISCRIMINATION IN THE 
RATES CHARGED FOR THE TRANSPORTATION OF PASSEN- 
GERS AND FREIGHTS ON RAILROADS IN THIS TERRITORY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, If any railroad corporation, or- 
ganized or doing business in this Territory, under any act of in- 
corporation or general law of this Territory now in force, or 
which may hereafter be enacted, or any railroad corporation or- 
ganized or which may hereafter be organized under the laws of 
any other State, or of the United States, and doing business in 
this Territory, shall charge, collect, demand or receive more 
than a fair and reasonable rate of toll or compensation for the 
transportation of passengers or freight of any description, or for 
the use and transportation of any railroad car upon its track, or 
any of the branches thereof, or upon any railroad within this 
Territory which it has the right, license or permission to use, 
operate or control, the same shall be deemed guilty of extortion, 
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and upon conviction thereof shall be dealt with as hereinafter 
provided. 


Sec. 2. If any such railroad corporation aforesaid shall 
make any unjust discrimination in its rates or charges of toll, or 
compensation, for the transportation of passengers or freight of 
any description, or for the use and transportation of any railroad 
car upon its said road, or upon any of the branches thereof, or 
upon any railroad counected therewith, which it has the right, 
license or permission to operate, control or use within this Ter- 
ritory, the same shall be deemed guilty of having violated the 
provisions of this act, and upon conviction thereof shall be dealt 
with as hereinafter provided. 


Sec. 3. Ifany such railroad corporation shall charge, col- 
lect or receive for the transportation of any passenger, or 
freight of any description, upon its railroad, for any distance 
within this Territory, the same or a greater amount of toll or 
compensation than is at the same time charged, collected or 
received for the transportation in the same direction of any pas- 
senger, or like quantity of freight of the same class, over a 
greater distance of the same railroad; or if it shall charge, collect 
or receive at any point upon its railroad a higher rate of toll or 
compensation for receiving, handling or delivering freight of the 
same class and quantity than it shall at the same time charge, 
collect or receive at any other point upon the same railroad; or 
if it shall charge, collect or receive tor the transportation of any 
passenger or freight of any description over its railroad a greater 
amount as toll or compensation than shall at the same time be 
charged, collected or received by it for the transportation of any 
passenger or like quantity of freight of the same class being 
transported in the same direction over any portion of the same 
railroad of equal distance; or if it shall charge, collect, or receive 
from any person or persons ahigher or agreater amount of toll 
or compensation than it shall at the same time, charge, col- 
lect or receive from any other person or persons for receiving, 
handling or delivering freight of the same class and like quan- 
tity at the same point upon its railroud; or if it shall charge. 
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collect or receive from any person or persons for the transpor- 
tation of any freight upon its railroad a higher or greater 
rate of toll or compensation than it shall at the same time 
charge, collect or receive from any other person or persons for 
the transportation of the like quantity of freight of the same 
class being transported from the same point, in the same direc- 
tion, over equal distances of the same railroad; or if it shall 
charge, collect or receive fron: any person or persons for the use 
and transportation of any railroad car or cars upon its railroad, 
for any distance, the same or a greater amount of toll or com- 
pensation than is at the same time charged, collected or received 
from any other person or persons for the use and transportation 
of any railroad car of the same class or number, for a like 
purpose, being transported in the same direction, over a greater 
distance of the same railroad; or if it shall charge, collect or 
receive from any person or persons for the use and transpor- 
` tation of any railroad car or cars upon its railroad a higher or 
greater rate of toll or compensation than it shall at the same 
time charge, collect or receive from any other person or persons 
for the use and transportation of any railroad car or cars of the 
same class or number, for a like purpose, being transported from 
the same point, in the same direction, over an equal distance of 
the same railroad; all such discriminating rates, charg es, col- 
lectious or receipts, whether made directly or by means of any 
rebate, drawback or other shift or evasion, shall be deemed and 
taken aguinst such railroad corporation as prima facte evidence 
of the unjust discriminations prohibited by the provisions of this 
act, and it shall not be deemed a sufficient excuse or justification 
of such discriminations on the part of such railroad corpora- 
tion that the railway station or point at which it shall 
charge, collect or receive the same or less rates of toll or com- 
pensation for the transportation of such passenger or freight or 
for the use and transportation of such railroad car the greater 
distance than for the shorter distance is a railway station or point 
at which there exists competition with any other railroad or 
means of transportation. This section shall not be construed 


so as to exclude other evidence tending to show any unjust dis- 
58 
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crimination in freight and passenger rates. The provisions of 
this section shall extend and apply to any railroad, the branches 
thereof and any roads or road which any railroad corporation 
has the right, license or permission to use, operate or control, 
wholly or in part within this Territory: Provided, however, 
That nothing herein contained shall be so construed as to 
prevent railroad corporations from issuing commutation, excur- 
sion or thousand mile tickets, as the same are now issned by 
such corporations. 

Sec. 4. Any such railroad corporation guilty of extortion 
or of making any unjust discrimination as to passenger or 
freight rates, or the rates for the use and transportation of rail- 
road cars, or in receiving, handling, or delivering freights, shall, 
upon conviction thereof, be fined in any sum not less than one 
thousand dollars (81.000), nor more than two thousand dollars 
($2,000), for the first offense; and for the second offense not less 
than two thousand dollars ($2,000) nor more than five thousand dol- 
lars ($5,000), and for the third offense not less than five thousand 
dollars ($5,000), nor more than ten thousand dollars ($10,000); 
and for every subsequent offense and conviction thereof, shall be 
liable to a fineof fifteen thousand dollars ($15,000): Provided, 
That in all cases under this act either party shall have the right 
of trial by jury. 

Sec. 5. The fines hereinbefore provided for may be re- 
covered iu a civil action in the name of the Territory of Wash- 
ington, and there may be several counts joined in the same dec- 
laration as to extortion and unjust discrimination, and as to 
passenger and freight rates, and rates for the use and transpor- 
tation of railroad cars, and for receiving, handling or delivering 
freiglits. 

Sec. 6. If any such railroad corporation shall, in viola- 
tion of any of the provisions of this act, ask, demand, charge 
or receive of any person or corporation any extortionate charge 

‘or charges for the transportation of any passengers, goods, 
merchandise or property, or for receiving, handling, or delivering 
freights, or shall make any unjust discrimination against any 
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person or curaportion in charges therefor, the person or corpora- 
tion so offended against may, for each offense, recover of such 
railroad corporation, in any form of action, three times the 
amount of the damages sustained by. the party aggrieved, to- 
gether with cost of suit anda reasonable attorney’s fee, to be 
fixed by the cuurt where the same is heard, on appeal or other- | 
wise, and taxed as a‘part of the costs of the case. 

Sec. 7. All railroad corporations operating railroads or 
doing business in this Territory shall, on or before the 10th of 
March, 1874, prepare a schedule of reasonable rates of charges 
for the transportation of passengers, freights, and cars on each 
of said railroads, so operated and cause a copy of said schedule 
to be posted in each car belonging to said company or used by 
them and belonging to any other company, and at each sta- 
tion upon said railroads. Said corporations may from time to 
time, and as often as circumstances may require, change and re- 
vise said schedules. When any schedules shall have been made 
or revised as aforesaid it shall be the duty of said corporatio ns to 
cause publication thereof to be made for three successive weeks 
in some public newspaper published along the line of such rail- 
road so operated. All such schedules, pnrportjng to be printed and 
published as aforesaid, shall be received and held, in all such 
actions, as prima facie the schedules of rates chargeable with- 
out further proof than the production of the papers in which 
they were published, together with the certificate of the pub- 
lisher of said paper that the schedule therein contained is a true 
copy of the schedule furnished for publication and that it has 
been published the above specified time; and any such paper, 
purporting to have been published in the limits aforesaid and to 
be a public newspaper, shal! be presumed to have been so pub- 
lished, at the date thereof and to be a public newspaper. Every 
railroad corporation doing business in this Territory to be liable 
for a fine of fifty dollars for each day’s omission to prepare and 
publish a schedule as provided for in this act, to be recovered in. 
an action brought by any citizen of this Territory, in any county 
traversed by such railroad and to be paid into the county trea- 
sury of the county where the suit is brought. 
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Sec. 8. In all cases under the provisions of this act the 
rules of evidence shall be the same as in other civil actions, ex- 
cept as hereinbefore otherwise provided. All fines recovered 
under the provisions of this act shall be paid into the county 
treasury ot the county in which the offense is committed by the 
person collecting the same in behalf of the county, to be used 
for county purposes. The remedies hereby given shall be re- 
garded as cumulative to the remedies against railroad corpora- 
tions, and this act shall not be construed as repealing any statute 
giving such remedies. Actions commenced under the provisions 
of this act shall have precedence over all other business except 
criminal business, 


Sec. 9. The term “railroad corporation ” contained in this 
act, shall be deemed and taken to mean, all corporations, compa- 
nies, or individuals, now owning or operating, or which may 
hereafter own or operate any railroad, in whole or in part, in 
this Territory; and the provisions of this act shall apply to all 
persons, firms and companies, and to all associations of persons- 
whether incorporated or otherwise, that shall do hnsiness as 
common carriers upon any of the lines of railways in this Terri- 
tory. 


Sec. 10. This act shall take effect and be in force from and 
after the Ist day of March, A. D. 1874. 


APPROVED, Nov. 14, 1873. 
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AN ACT 
TO CREATE AND ORGANIZE THE COUNTY OF SAN JUAN. - 


Section 1.’ Be it enacted by the Legislative Assembly of 
the Territory of Washington: That all the islands forming the 
De Haro Archipelago, and hitherto known as the disputed 
islands and which are at present included within Whatcom 
county be and the same are hereby organized and established as 
a county, to be known as San Juan county, and shall be bounded 
as follows: Commencing in the Gulf of Georgia at the place 
where the boundary line between the United States and the 
British possessions deflects from the 49th parallel of north latitude. 
thence following said boundary line through the Gulf of Georgia 
and Canal De Haro to the middle of the straits of Fuca, thence 
easterly through Fuca straits until opposite the middle of the 
entrance to Rosario straits, thence northerly through the middle 
of Rosario straits and through the Gulf of Georgia to the place 
of beginning. 

Sec. 2. The connty seat of San Juan county is hereby 
located at the old landing of the Hudson Bay company on San 
Juan Island. where the postoffice is now kept, until the next 
general election. 


Src. 3. At the next general election the legal voters of 
San Juan county, shall designate on their ballots the name of 
the place where they wish the county seat to be established, and 
the place receiving the highest number of votes shall thereafter 
he the eounty seat of said county. z 

Sec. 4. Charles McCoy, Samuel Trueworthy and Joseph 
A. Merrill be and the same are appointed county commissioners 
for said county until the next general election, and until their 
successors are elected and qualified, and shall before entering 
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upon the discharge of the duties of their office, qualify in the 
manner prescribed by law. 


Sec. 5. The county commissioners of said county shall 
hold a terin of court on the third Monday of next November and 
shall at said term appoint all other county officers required by 
law, and shall at the same time divide the county into suitable 
election precincts, and road districts and appoint officers for the 
same, and all officers appointed by said cominissivners shali 
hold their offices until the next general election, and until their 
successors are elected and qualified, and shall, before entering upon 
the discharge of the duties of their respective offices, qualify in 
the manner required by law. 


Sec. 6. It shall be the duty of the county auditor of 
Whatcom county to make out and deliver to the treasurer of 
San Juan county on or before the first Monday of next Decem- 
ber, a copy of the assessment roll and tax list of Whatcom 
county for 1873, so far as it relates to that portion of Whatcom 
county now established as San Juan county, and shall receive tor 
so doing the same fees as are allowed by law for similar services, 
to be paid upon the approval of the county commissioners of San 
Juan county by an order drawn by them on the county treasurer. 


Sec. 7. The county auditor of Whatcom county shall, on 
or before the Ist day of January, A. D. 1874, transmit to the 
territorial auditor a certified statement of the amount of terri- 
torial tax on the tax list transmitted by him to the treasurer of 
San Juan county, and the territorial auditor shall credit Whatcom 
county with that amount and charge the same to San Juan 
county. 

Sec. 8. Said county of San Juan hereby created shall pay 
as its allotted portion of the vutstanding indebtedness of 
Whatcom county the sum of one thousand (1,000) dollars either 
in current funds of the -United States, or in the redemption o 
county warrants of said county of Whatcom and all poll-taxes 
levied for the year 1873 upon residents of the said islands included 
in said San Juan county which may have been collected by the 
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sheriff of Whatcom county shall be credited on account of the 
said one thousand (1,000) dollars duc by said San Juan county 
to said Whatcom county. 


Suc. 9. All taxes now due within the boundaries of San 
Juan County, shall be paid to the county treasurer of San Juan 
County. 

Sec. LO. San Juan county shall be attached to the counties 
of Whatcom, Island, Jefferson and Clalm ‘for judicial purposes. 


Sec. 11. This act to take effect and be in force from and 
after its passage. 
Approved, October 31, 1873. 


AN ACT 
TO ENCOURAGE THE CULTIVATION OF OYSTERS. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington: That any person being a citizen 
ef this Territory, who has planted, or who may hereafter plant 
oysters in any bay or arm of the sea, where there are no natural 
` beds of oysters, within or bordering upon this Territory, may 
acquire, by conforming to the requirements of this act, an exclu- 
sive right for such a purpose tu that portion of such bay or arm 
of the sea as he shall so occupy, not exceeding for any one per- 
son an area of ten acres: Provided, That in the waters of 
Shoalwater Bay, in Pacific County, any person may hold twenty, 
instead of ten acres: Provided, further, That no person or persons 
shall locate or cause to be located oyster beds in any way inter- 
tering with the free use and privilege of any person or persons 
cutting timber or logging or conveying said logs to market. 
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Sec. 2. The person desiring the benefits of the pre- 
ceding section, shall cause the place or portion he desires to 
claim, to be marked so far as is practicable with stakes or 
other artificial marks at the corners, with bearings tu adiacent 
natural objects, and shall make before some officer qualified to 
administer oaths, an affidavit that he has taken the premises so 
described, for the purpose of planting oysters, and that he has 
planted, or is about to plant oysters thereon, that said premises 
are not upon and do not include any natural bed of oysters, and 
that the same are unoccupied except by himseit, and if said 
premises shall have heretofore been taken and oysters planted 
thereon, then within three months after the passage of this act 
and if they shall hereafter be taken, then within one month 
after taking the same, the person having taken or taking the 
premises, shall cause his claim, with a description thereof, and 
affidavit as above required to be recorded by the county recorder 
of the county in which they may be situated. 

Sec. 3. The premises so taken shall, for the purposes 
aforesaid, belong to the person taking them, his heirs and assigns, 
so long as he or they shall sy occupy them and no longer. 


Sec. 4. The same person may claim and oceupy more than 
one place provided the premises so claimed by him do not in all 
occupy an area greater than ten acres: Provided, That m 
Shoalwater Bay the several places may occupy an arca of twenty 
acres: And provided further, That in those places used and 
occupied for the purpose of bedding marketable oysters, no, one 
person shall occupy an area greater than one hundred by two 
hundred feet, or twenty thousand feet of superficial area. 


Sec. 5. Any person may transfer his right to any other 
person qualified to hold, by signing the transfer upon record in the 
presence of the auditor, or by a written transfer, witnessed and 
acknowledged in the same as is or may be required for deeds. 


Sec. 6. It shall be the duty of the county recorder of any 
county where claims aud transfers, made under the provisions of 
this act, are presented to him fur record or entry to receive and 
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record the same in a separate book provided for this purpose, 
upon being paid the same fees as are allowed in similar cases. 
Sec. 7. This act to take effect and be in force from and 
atter its passage. 
ApproveD Nov. 5, 1873. 


AN ACT 
RELATING TO DEEDS. 


Section 1. Be it enacted by the Legislative Assembly 
of the Territory of Washington, That all conveyances of real 
estate, or of any interest therein, and all contracts creating or evi- 
dencing any incumbance upon real estate, shall be by deed. 


Sec. 2. A deed shall be in writing, signed and sealed by 
the party bound thereby, witnessed by two witnesses, and 
acknowledged by the party making it before some person au- 
- thorized by the laws of this Territory to take the acknowledg- 
ment ot deeds. 


Sec. 3. A married woman shall not be bound by any deed 
affecting her own real estate or releasing dower, unless she shall 
be joined in the conveyance by her husband, and shall upon an 
examination by the officer taking the acknowledgment, separate 
and apart from her husband, acknowledge that she did volun- 
tarily, of her own free will, and without the fear of, or coercion 
from her husband, execute the deea, and the officer shall make 
known to her the contents of the deed, and shall certify that he 
has made known to her its contents, and examined her separate 
and apart from her husband, as is above provided. 


Sec. 4. All deeds and mortgages shall be recorded in the 
59 
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office of the county auditor of the county where the land is 
situated, and shall be valid as against bona fide purchasers, 
from the date of their filing or recording in said office; and 
when so filed or recorded shall be notice to all the world. 


Sec. 5. Acknowledgments of deeds and mortgages may 
be taken within the Territory, before a judge of the supreme 
court, a judge of the probate court, a justice of the peace, a coun- 
ty auditor, a clerk of the district or supreme court, the register 
of a United States land office or a notary public, duly qualified 
according to law. 


Sec. 6. Deeds or conveyances of lands or of any estate or 
interest therein situated in this Territory, may be executed or 
acknowledged in any other state or territory of the United 
States in the form prescribed for executing and acknowledging 
deeds within this Territory, and the execution thereof may be 
acknowledged before any person authorized to take acknowledg- 
ments of deeds by the laws of the state or territory, wherein the 
acknowledgment is taken, or before any commissioner appointed 
by the governor of this Territory for such purpose. 


_ Sec. 7. Inthe cases provided for in the preceding section, 
unless the acknowledgment be taken before a commissioner ap- 
pointed by the governor of this Territory for that purpose, such 
deed shall have attached thereto, a certificate of the clerk or 
other proper certifying officer of. a court of record of the county 
or district within which such acknowledgment was taken, under 
the seal of his office, that the person whose name is subscribed to 
the certificate of acknowledgment, was at the date thereof such 
officer as he is therein represented to be; that he is authorized by 
law to take acknowledgments of deeds, and that he believes the 
signature of the person subscribed thereto to be genuine. 


Src. 8 All deeds heretofore acknowledged according to the 
provisions of this act, are hereby declared legal, except in cases 
where third parties have subsequently acquired a valid interest in 
the land. 


Sec. 9. A scroll at the end of the signature of a party to 
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a deed, shall within the meaning of this act be considered as 
equivalent to a seal. 
Sec. 10. AN acts and parts of acts in conflict with the 
provisions of this act be and the same are hereby repealed. 
Sec. 11. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 13, 1873. 


AN ACT 


CREATING THE OFFICE OF NOTARY PUBLIC AND PRESCRIBING 
THE DUTIES, POWERS AND EMOLUMENTS THEREOF. 


Section 1. Be ü enacted by the Legislative Assembly of 
the Territory of Washington: That the Governor shall here- 
after appoint and commission as many notaries public, as he 
shall deem expedient and he may at any time revoke any 
appointment. 

Sec. 2. Every notary public shall hold his office for three 
years from the date of his commission unless his appointment 
is sooner revoked. 


Sec. 3. Before any commission is delivered to the person 
appointed, he shall procure a seal, on which shall be engraved 
the words “Notarial seal” and Washington Territory, with his 
surname at length and at least the initials of his christian name: 
Provided, Thatany sealof any notary public which has been 
duly approved by the governor prior to the passage of this act, 
shall be lawful during the continuance in office of such notary 
public. He shall also take and subscribe the oath of office re- 
quired of all territorial officers and file the same, together with 
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a distinct impression of his official seal in the office of the secre- 
tary of the Territory. 


Sec. 4. When the secretary of the Territory is satisfied 
that the requirements of the foregoing section have been fully 
complied with, he shall deliver the commission to the person 
appointed, and who shall thereupon be authorized to enter upon 
the duties of his office. 

Sec. 5. No money shall hereafter be paid out of the ter- 
ritorial treasury for any expense connected with the appointment 
of notaries public, but eyery applicant shall pay to the secretary 
five dollars prior to the delivery of his commission, out of which 
amounts the secretary shall pay the expenses of printing blank 
commissions, blank oaths of office, postage and other incidental 
expenses connected therewith, and the secretary shall also cause 
to be printed out of the fees so received a sufficient number of 
copies of this act and he shall deliver to each notary public here- 
after appointed a copy of the same. 


Sec. 6. Every notary public is authorized within the Ter- 
ritory of Washington: 

1. To transact and perform all matters and things relating to 
protests, protesting bills of exchange and promissory notes, and 
such other duties as pertain to that office by the custom and 
law of merchants. 

2. To take acknowledgments of all deeds and other instru- 
ments of writing, and certify the same in the manner required 
by law. 

3. To take depositions and affidavits and administer all oaths, 
required by law to be administered, and every attorney at law, 
being a notary public, may administer any oath to his client and 
no pleading or affidavit shall on that account be held by any 
court to be improperly verified. 

4, To exercise all other powers and perform all other 
duties, heretofore, conferred upon him by law. 

Sec. 7. It shall be sufficient for any person acting as notary 
public'to certify an oath to be used in this Territory, in any of 
the courts or in any manner whatsoever, to say simply in addi- 
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tion to his name, “Notary public’, and all the courts of this 
Territory, shall consider an oath or affidavit, otherwise properly 
certified by an acting notary public, without the impression of 
his seal, or other or further addition. 


Sec. 8. Every notary public isrequired to keepa true record 
of all notices of protests given or sent by him, with the time and 
manner, in which the same were given or sent, and the names 
of all the parties to whom the same were given or sent, with 
the copy of the instrument in relation to which the notice is 
served and of the uotice itself. 


Sec. 9. On the death, resignation or removal from office, 
and at the expiration of his term of office, of any notary public, 
his records with all his official papers, shall within three months 
therefrom be deposited in the office of the auditor of the county 
in which such notary shall have kept his office, andifany notary, on 
his resignation or removal from office, shall for the space of three 
months neglect to so deposit his records, he shall forfeit a sum 
not exceeding one thousand dollars, to be recovered ina civil ac- 
tion by any person injured by such neglect, and it shall also be 
the duty of the executor or administrator of the estate of any 
notary public deceased, to deposit the records and official pa- 
pers of such notary with the said auditor and within three 
months after his appointment under like penalty. 


Sec. 10. Every notary public is entitled to demand and 
receive the fees herein enumerated: 


For every protest of a bill of exchange or promissory note...... $ 100 
Attesting any instrument of writing under seal.................. 1 00 
Noting a bill of exchange or promissory note for non-acceptance 

Or Don- payment, orei oner ce eee eens 1 00 
Taking acknowledgment of any legal instrument................ 1 00 
Registering protest of bill of exchange or promissory note...... 75 
Certifying an affidavit, and all other certificates under seal...... 1 00 
Each oath or affirmation without seal..............-....-.0006- 25 
Being present at demand, tender, or deposit, and noting the same, 

besides mileage... ....... 0.0... e ccc ee ee eee ees 50 


For any instrument of writing drawn by a notary public, for each 
one hundred words.......... 00.0020 ccc eee cee ee eee eee 25 
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Sec. 11. All acts and parts of acts in any manner con- 
flicting with any of the provisions of this act be and the same 
are hereby repealed. 


Sec. 12. Thisact shall take effect and be in force from and 
after its passage. 


APPROVED, Nov. 14. 1873. 


AN ACT 


SUBMITTING TO THE VOTERS OF WASHINGTON TERRITORY, AT 
THE NEXT GENERAL ELECTION, A PROPOSITION FOR CALLING 
A CONVENTION TO FORM A STATE CONSTITUTION AND APPLY 
FOR ADMISSION OF THE STATE OF WASHINGTON INTO THE 
UNION. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, Thatat the next general elec- 
tion that may be held in this Territory, there shall be submitted 
to the voters thereof a proposition for calling a convention to 
form a state constitution, and for the admission of the proposed 
state into the union. 


Sec. 2, The manner of voting on said proposition shall be 
“ For Convention,” and “ Against Convention;” and all tickets 
on which shall be written or printed ,“‘ For Convention” shall be 
counted in favor of the same, and all on which shall be written 
or printed “ Against Convention,” shall be counted against the 
the same. 


Sec. 3. The votes so cast shall be counted, canvassed and 
returned to the secretary of the Territory in the manner now re- 
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ə quired in the returns of votes in the elections of delegate of 
the Territory. 


Sec. 4. If it shall appear that at such general election a 
majority of the votes cast are in favor of a convention, it shall 
be the duty of the next legislature that may assemble after such 

-general election, to provide for the calling of a convention, and 
to do all other acts proper and necessary to give effect to the 
popular will. 


Sec. 5. This act to take effect and be in force from and 
after its passage. 


APPROVED, Nov. 10, 1873. 


AN ACT 


TO FIX THE TIME OF HOLDING THE SUPREME AND DISTRICT 
COURTS. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the district court in the 
several judicial districts shall be held at the following times and 
places, to-wit: 

At Steilacoom on the second Monday in August and second 
Monday in January in each year. 

At Seattle on the fourth Monday in August and first Monday 
in February in each year. 

At Port Townsend on the fourth Monday in February and 
second Monday in September in each year. 

At Olympia on the third Monday in March and fourth Monday 
in November in each year. 

At Oysterville on the third Monday in June in each year. 
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At Vancouver on the second Monday in April and first Mon- * 
day in November in each year. 


At Walla Walla city on the second Monday in May and third 
Monday in November in each year. 

At Fort Colville on the second Monday in June in each year. 
Provided, That in case Colville valley shall be set apart as an` 
Indian reservation by congress, thereafter, said court shall be held 
at the county seat of Stevens county. 

At Yakima City on the first Monday in October in each year 


Sec. 2. And be it further enacted that the supreme court 
of the Territory shall be held at Olympia the seat of Govern- 
ment on the second Monday in July in each year. 


Sec. 3. All acts and parts of acts so far as they fix times 
or durations of courts in this Territory are hereby repealed. 

Sec. 4. This act shall take effect and be in force from and - 
after Januray 1, 1874: Provided, That the same shall not be 
construed to prevent the session of the supreme court authorized 
by law in December 1873, frorn continuing so long as may be 
necessary to complete the business of the term. 

APPROVED, Nov. 11, 1873. 


AN ACT 


THE BETTER TO PROVIDE FOR THE PROMPT AND CONVENIENT DIS- 
PATCH OF BUSINESS IN THE DISTRICT COURTS OF THIS 
TERRITORY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That all jury trials and all hear- 
ings of cases upon their merits in the several district courts of said 
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Territory shall be had within the three weeks next following the 
first day of each term of court. 


Sec. 2. That the district courts shall be deemed always . 
open for the rendition of judgments and for the transaction of 
all other business except trials by jury and the hearing of causes 
upon their merits: Provided, always, That by consent of par- 
ties, or after the entry of default, the judge may at any time 
hear and determine any matter which does not require the inter- 
vention of a jury, or where the parties have consented of .record 
to waive a trial by jury. 


Sec. 3. That the district judge in each district nay attend 
at each place of holding the district court in his district at 
least four times in each year, inclusive of the time or times of 
holding court at such place for the purpose of transacting such 
judicial business as may require his presence: Provided, That 
this section shall not require attendance at Yakima city, Fort 

Colville, or at Oysterville saveat the stated times of holding 
court. : 


Src. 4. The district judge shall, by rules from time to time, 
fix the times intermediate between the stated times of holding 
court at which he will attend at each place of holding court in 
his district for the transaction of judicial business and all process 
may be made returnable on such days. 


Src. 5. In case of the absence from the Territory or disa- 
bility of any district judge, any other district judge may in his 
place or stead hold the terms of court and fulfill all the duties of 
district judge within the district of such absent or disabled 
judge. 

Sec. 6. This act to take effect and be in force from and 
after its passage. 

APPROVED, Nov. 13, 1873. 
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AN ACT 


TO APPORTION THE REPRESENTATIVES OF THE LEGISLATIVE 
ASSEMBLY OF THE TERRITORY OF WASHINGTON. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the apportionment of the 
Legislative Assembly shall be as follows: 


IN THE COUNCIL. 


The county of Walla Walla shall be entitled to elect one (1.) 

The counties of Walla Walla, Whitman and Stevens shall 
elect one (1.) 

The counties of Clarke, Skamania, Klickitat and Yakima 
shall elect one (1.) ` 

The counties of Cowlitz, Wahkiakum and Pacific shall elect 
one (1.) 

The counties of Thurston and Lewis shall elect one (1.) 

The counties of Pierce, Mason and Chehalis shall elect 
one (1.) 

The county of King shall elect one (1.) 

The counties of Kitsap, Snohomish and Whatcom shall elect 
one (1.) 

The counties of Jefferson, Clallam, Island and San Juan 
shall clect one (1.) l 

The apportionment of representives shall be as follows: 


IN THE HOUSE. 


. The county of Stevens shall elect one (1.) 
The county of Whitman shall elect one (1.) 
The county of Walla Walla shall elect six (6.) 
The county of Yakima shall elect one (1.) 

The county of Clarke shall elect two (2.) 
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The counties of Clarke, Skamania and Klickitat shall elect 
one (1.) 

The county of Cowlitz shall elect one (1.) 

The counties of Cowlitz and Wahkiakum shall elect one (1.) 

The county of Lewis shall elect one (1.) 

The county of Thurston shall elect three (3.) 

The counties of Pacific and Chehalis shall elect one (1.) 

The county of Pierce shall elect one (1.) l 

The counties of Pierce and Mason shall elect one (1.) 

The county of King shall elect two (2.) 

The county of Snohomish shall elect one (1.) 

The county of Kitsap shall elect one (1.) 

The county of Jefferson shall elect one (1.) 

The counties of Jefferson and Kitsap shall elect one (1.) 

The county of Whatcom shall elect one (1.) 

The counties of Challam and San Juan shall elect one (1.) 

The county of Island shall elect one (1.) 


Sec. 2. All acts and parts of acts inconsistent to this act 
he and the same are hereby repealed. 
Sec. 3. This act to take effect and be in force from and 


after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 


TO ENABLE THE U.S. LAND OFFICERS TO SECURE THE ATTENDANCE 
OF WITNESSES IN MATTERS OF CONTEST. 


Section 1. Be ü enacted by the Legislative Assembly of 
the Territory of Washington, That the register and receiver of 
the efferent United States district land offices within this Territory 
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when sitting for the purpose of deciding matters of contest 
arising under the pre-emption, homestead or other land laws of 
the United States, are hereby authorized and empowered to issue 
summons or notice for parties to appear, and subpcenas for 
witnesses, with like power and effect as similar process issued by 
the courts of this Territory, and with like power to punish for 
contempt or neglect or refusal to obey such process, and the - 
practice and procedure governing in the district court so far as 
the same shall be applicable, shall govern such district land 
offices, in such matters of contest and in the procuring the ap- 
pearance of parties, and attendance of witnesses. 


Sec. 2. Such summons or subpcena shall be directed to the 
sheriff of the county in which the party or witness is supposed 
to reside, and shall be served in like manner as similar wr.ts 
issued out of the district courts. Before a writ of attachinent 
can be issued to compel the attendance of a witness, he shall 
have been tendered his fees, to an amount equal to one di.’s 
attendance and mileage to and from his residence to the proper 
land office hearing said contest. Fees to sheriffs and witnesses, 
shall be the same as prescribed for the same service in the dis- 
trict court. 


Src. 3. Parties at whose instance the performance of the 
service is required or who desire the attendance of said witness, 
must deposit sufficient to pay for the service in accordance with 
preceding sections, which may be taxed as costs in the case, and 
the register and receiver shall in accordance with the instructions 
of the department of the interior and general land office, and 
according to the usage of said land office shall make an order 
in regard to the payment thereof. 


Sec. 4. This act to take effect from and after its passage. 
AppRovED Nov. 14. 1873. 
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AN ACT 


TO PROVIDE FOR.’ THE APPOINTMENT OF COMMISSIONERS OF 
DEEDS AND TO LEGALIZE THEIR ACTS. 


Section 1. Beit enacted by the Legislative Assembly of 
the Territory of Washington, That the governor may appoint 
in each of the United States and the Territories thereof, one or 
more commissioners, under the seal of this Territory, to con- 
tinue in office for the term of four years, who shall have power 
to administer oaths, and to take depositions and affidavits to 
be used in this Territory; and also to take the acknowledgment of 
any deed or other instrument, to be nsed or recorded in the Ter- 
ritory. 

Sec. 2. Before any commissioner, appointed as aforesaid, 
shall proceed to perform any of the duties of his office, he shall 
take and subscribe an oath before any Justice of the Peace, or 
other officer authorized to administer oaths in the state or terr- 
tory for which such commissioner is appointed, that he will 
faithfully discharge all the duties of his office; a certificate of 
which shall be filed in the office of the secretary of the Terri- 
tory. 

Sec. 3. All commissions heretofore issued to persons in 
other states and territories, as commissioners of deeds, it issued 
tour years previous to November 29th, 1871, are declared to 
have expired on the first day of January 1872, and all other 
commissions issued previous to said November 29th, 1871, shall 
expire four years from the date of the issue of said commis- 
sions. And it is hereby made the duty of the secretary of the 
Territory to give notice to all parties who have qualified under 
such appointments, of the passage and provisions of this act. 


Sec. 4. All acknowledgments of deeds or other instru- 
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ments for the conveyance of lands sitnated in Washington Ter- 
vitory, which may have been taken between January Ist, 1872, 
and January Ist, 1873, inclusive, before any commissioner of 
deeds, residing in another state or territory, and duly appointed 
and qualified under the laws of this Territory, be and the same 
are hereby legalized and declared valid, notwithstanding the 
commission of the commissioner of deeds taking such acknowl- 
edgment may have expired under the provisions of the act 
entitled “An act to amend an act entitled an act to provide for 
the appointment of commissioners of deeds,” approved Novem- 
ber 29th, 1871. 

Src. 5. All acts and parts of acts in any manner conflict- 
ing with any of the provisions of this act, be and the same are 
hereby repealed. 

Sec. 6. This act to be in force from and after its passage. 


APPROVED, Nov. 13, 1873. 


AN ACT 
REGULATING THE PUBLICATION OF LEGAL NOTICES. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That in all counties where two or 
more newspapers are published it shall be the duty of the county 
commissioners to let the public printing to the lowest bidder. 

Src. 2. They shall at their meeting in May advertise for 
proposals for all the public printing for the term of one year. 

Sec, 3. It shall be the duty of all county officers where 
the printing is contracted for in accordance with the provisions 
of tnis act, to cause all legal notices, and delinquent tax lists, to 
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be advertised in the paper designated by the county commis- 
sioners. 


Sec. 4. This act shall take effect and be in force from and 
after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 


TO ENCOURAGE THE CONSTRUCTION OF RAILROADS. 

Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That any person, firm or corpor- 
ate company who may hereafter commence the construction of 
a railroad, wholly within this Territory, shall during and until 
the actual construction of such railroad, or a portion thereof 
sufficient for and in actual operation, be exempt from the pay- 
ment of taxes upon their property, material and line ot road 
until a portion or section thereof shall be actually engaged in 
the transportation of freight or passengers for hire; then that 
road or so much thereof as shall be used in transporting for 
hire, freight or passengers, shall be subject to taxation, any- 
thing herein contained to the contrary notwithstanding: Pro- 
vided, That when any section of fifteen miles or more of road 
is completed, the same tax shall be levied as in all other cases 
made and provided upon such section as completed. 


Sec. 2. Allacts or parts of acts in any manner conflict- 
ing with this act or any of its provisions, be and the same 
are hereby repealed. 
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Sec. 3. This act to take effect and be in force from and 
after its passage. 


Passed the house of Representatives November 12, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 7, 1873. l 
WILLIAM McLANE, 
President of the Council. 
Returned November 14th, 1873, by the Governor, with his, 
reasons for not approving the same, to the Council, in which the 
bill originated; the Council at the same date proceeding to 
reconsider the same, said bill passed the said Council, notwith- 
standing the Governor’s objections, by the vote of yeas 8, noes 1. 
ATTEST: BERIAH BROWN, 
, Chief Clerk. 
And now, November 14th, 1873, said bill and the message 
of the Governor, disapproving the same having been reported to 
the House of Representatives, the House proceeded to reconsider 
the same, and the said bill passed the House,of Representatives 
notwithstanding the Governor’s objections, by the vote of nine- 
teen (19) ayes, noes eight (8.) 
ATTEST: CHARLES W. FRUSH, 
Chief Clerk. 
Filed in my office for record November 15, 1873. 
HENRY G. STRUVE, 
Secretary of Washington Territory. 
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AN AOT 
“CURING DEFECTIVE ACKNOWLEDGMENTS. 


Section 1l. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That all those deeds or other 
instruments in writing which are required to be acknowledged 
by the laws of this Territory heretofore made or which shall 
hereafter be made containing omissions in the certiticate of 
acknowledgment of the officer before whom the deed or other 
instrument in writing aforesaid was executed and all other 
defects of like character in such certificate, shall not be deemed 
to invalidate such deed or instrument in any particular, but 
shall be deemed to convey all the right, title and interest of the 
party or parties executing the same in good faith, to their 
grantee as perfectly and effectually to all intents and purposes as 
if such detect or omission had not occurred in such certificate of 
acknowledgment: Provided, That this curative provision shall 
in nowise interfere with the vested rights of innocent third par- 
ties, and that nothing herein contained shall be so construed as 
to interfere in any manner whatever with any proceeding in 
equity in cases of mistake or fraud. 

Sec. 2. This act to take effect and be in force from and 
after its passage. 

APPROVED, Nov. 10, 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED “AN ACT TO PREVENT THE 
SPREAD OF CONTAGIOUS OR INFECTIOUS DISEASES AMONG 
DOMESTIC ANIMALS,’ APPROVED NOVEMBER 26. 1869. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That section two of said act be 
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amended to read as follows: Any person or company of per- 
sons now or hereafter having ownership of or in any such 
animal or animals mentioned in section one of the act to which 
this act is amendatory affected by contagious or infectious 
diseases shall keep such animals within an inclogure or ina 
a district secure from coutact with other animals. Any person 
or persons wilfully or knowingly violating the provisions of this 
section shall be liable to the same penalty as provided for in 
section one of the act to which this act is amendatory, and shall 
be further liable to any: person aggrieved thereby for damages 
to be recovered in a civil suit before any court having competent 
jurisdiction. 

Src. 2. All acts or parts of acts in conflict with this 
act be and the same are hereby repealed. 


APPROVED, October 21, 1873. : 


AN ACT 


TO AMEND AN ACT ENTITLED “AN ACT DEFINING COUNTY LINES 
IN THE TERRITORY OF WASHINGTON,” APPROVED DECEM- 
BER 2, 1869. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington. That the county line between the 
counties of Thurston and Chehalis be so changed as to run as 
follows: “To commicnce at the Northwest corner of section two, 
vf tovnuship eighteen north, range four west; thence west on 
the township line to the northwest corner of section four; thence 
suuth to the southern bonydary line of said township; thence 
cast vJong the township line to the present county line. 
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Sec. 2. All acts and parts of acts in any manner conflict- 
ing with any of the provisions of this act are hereby repealeed. 
Sec. 3. This act shall take effect and be in force from and 
after its passage. 
APPROVED, November 10, 1873. 


AN ACT 


TO REPEAL AN ACT ENTITLED “ AN ACT REGULATING TAXES ON 
RAILROADS.” 


Secrion l. Be it enacted by the Legislative Assembly of 


the Territory of Washington, That the act in relation to regu- 
lating taxes on railroads, approved Nov. 29, 1871. be and the 


same is hereby repealed. 
Sec. 2. This act shall take effect and be in force from and 
atter its passage. l 
APPROVED, Nov. 3, 1873. 


AN ACT 


YO REPEAL AN ACT ENTITLED “AN ACT TO ALLOW BOUNTY FOR 
KILLING CERTAIN ANIMALS.” 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the act entitled ‘an act to 
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allow bounty for killing certain animals,” approved, November 
29, 1871, be and the same is hereby repealed. 
Src. 2. This act to take effect and be in force from and af- 
ter its passage. 
ApprRoven, Noy. 10. 1873. 


AN ACT 
IN RELATION TO DISCHARGING BALLAST, 


Secrion 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That every master, mate, or 
other officers or other person belonging to or in charge of any 
vessel, who shall discharge, or cause to be discharged, the bal- 
last of such vessel into the navigable portions or channels of any 
of the inlets, bays, harbors, or rivers within, or bordering on this 
Territory where the water is tess than fifteen fathoms deep, shall 
on conviction thereof be fined in any sum not exceeding one 
hundred (100) dollars: Provided, That nothing in this act 
shall be so construed as to prevent any such person from dis- 
charging ballast from such vessel on the beach at or above half 
tide in all waters where the tide ebbs and flows; and that no bal- 
last shall be discharged on any of the plats included within the 
boundary of any town site, or extension thereof: And Provided, 
further, Thatin Shoal Water Bay the depth of water shall 
only be required to be ten fathoms. 

Sec. 2. All acts and parts of acts heretofore passed in rela- 
tion to ballast are hereby repealed. 

Sec. 3. This act shall take effect and be in force from and 


after its passage. 
APPROVED, Nov. 11, 1873. 
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AN ACT 


FIXING THE RATE TO BE PAID FOR PUBLIC PRINTING AND PROVID- 
ING FOR THE AUDITING OF THE ACCOUNTS OF PUBLIC PRINTER. 


Srction 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the compensation for inci- 
dental printing of the Assembly shall be as follows, viz: For 
composition, seventy-five cents per 1,000 ems; for presswork, 
seventy cents per token; for paper, actual cost. 


Sec. 2. That A. A. Phillips, N. S. Porter and the terri- 
torial auditor be and they are hereby appointed and constituted 
a board to audit the accounts of E. T. Gunn, for incidental print- 
ing. 

Sec. 3. That the territorial auditor shall draw his warrant 
on the territorial treasurer in favor of E. T. Gunn, for the amount 
certified to be due said E. T. Gunn, for incidental printing, by 
said board ora majority thereof, which amount shall be paid 
out of any money in the treasury not otherwise appropriated, 


Sec. 4. That A. A. Phillips and N. S. Porter be and they 
are hereby allowed for their services the sum of five dollars per 
diem cach, for the time actually occupied upon faid board, to be 
audited and paid in the same manner that other accounts against 
the Territory are audited and paid. 

APPROVED, Nov. 14, 1873. 
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AN ACT 


TO REPEAL AN ACT ENTITLED AN ACT DEFINING THE RIGHTS OF 
PERSONS AND PROPERTY AS AFFECTED BY MARRIAGE PASSED 
AT THE LASTSESSION OF THE LEGISLATIVE ASSEMBLY, AND 
APPROVED BY THE GOVERNOR NOVEMBER 29, 1871. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the act entitled an act defin- 
ing the rights of persons and property as affected by marriage 
passed by the House of Representatives November 22, 1871, by 
the Council November 28, 1871, and approved by the governor 
November 29, 1871, be and the same is hereby repealed. 

Src. 2. This act to take effect and be in force from and 
after its passage. 


APPROVED, Nov. 5, 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED “ AN ACT PROVIDING FOR THE HOLD- 
ING OF JOINT CONVENTION TO ELECT TERRITORIAL OFFI- 
CERS,” APPROVED Nov. 27, 1869. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That secticn 1 of the act to 
which this act is amendatory be amended to read as follows, “that 
a joint convention consisting of the members of each House of 
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the legislative assemby, shall be held on the fourth Monday of 
the session, at each biennial session of said Assembly. 


Sec. 2. All acts or parts of acts in conflict herewith be 
and the same are hereby repealed. 
Sec. 3. This act shall take effect and be in force from and - 
after its passage. 
Approven, Oct. 20, 1873. 


AN ACT 


RELATING TO THE GREAT SEAL OF THE TERRITORY OF WASH- 
INGTON. i 


Section 1. Bè tt enacted by the Legislative Assembly of 
the Territory of Washington, That the secretary of the Territory 
be and he'is hereby declared the lawful custodian of the great 
seal of the Territory. 

Sec. 2. The great seal shall be used in the authentication 
of all acts of the executive requiring authentication, and also 
in attesting and authenticating all certificates and other docu- 
ments properly issued by said secretary. 

Sec. 3. Allacts and parts of acts in any manner conflicting 
herewith, be and the same are hereby repealed. 

Sec. 4. This act shall take effect and be in force from and 
atter its passage. 

Approven, Nov. 10, 1873. 


LOCAL AND PRIVATE LAWS. 


PREP ERTPERD EIPRE 


OF THE 
LEGISLATIVE ASSEMBLY 


OF 


WASHINGTON TERRITORY FOR 1873. 


AN ACT 


` AMENDATORY OF AN ACT ENTITLED “AN ACT TO INCORPORATE 


THE CITY OF STEILACOOM,” PASSED THE FIRST SESSION OF 
THE LEGISLATURE OF W. T. 


ARTICLE I. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the act of which this is 
amendatory shall be amended to read as follows, to-wit: 

That the city of Steilacoom shall include within its limits 
all that portion of land known and designated upon the surveys 
of the United States in the county of Pierce and Territory of 
Washington as the donation land claims of John M. Chapman, 
Lafayette Balch, and Lemuel Bills. The same being bounded 
and described as follows, to-wit: Commencing at a point 10 ch. 
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4) links N. of the S. E. corner of section 1, of township 19 
north, range 1 E.; thence W. 17 ch. 94 links; thence N. 17 deg. 
30 min. E. 1 ch. 50 links; thence N. 5deg. EB. 18 ch.; thence N. 
27 deg. 15 min. E. 5 ch.; thence N. 4 deg. W. 8 ch.; thence N. 8 
deg. 30 min. E. 12 ch.; thence N. 19 deg. E. 17 ch.; thence N. 24 
deg. 15 min. E. 3 ch. 80 links; thence N.68 deg. E. 5ch.; thence N. 
40 deg. E.5 ch. 10 links; thence N. 45 deg. E.2ch. 49 links; thence 
N. 45 deg. E. 2 ch. 80 links; thence N. 76 deg. E. 6 ch.; thence S. 
79 deg. 30 min E. 6 ch. 80 links; thence N. 37 deg. 45 min. E. 5 
ch.; thence N. 47 deg. 30 min. E. 5 ch. 40 links; thence N. 72 deg. 
- 30 min. E. 6 ch. 91 links; thence N. 60 deg. 30 win. E. 6 ch. 50 
links; thence N. 46 deg. 45 min. E. 7 ch. 50 links; thence N. 45 deg. 
30 min. E. 6 ch.; thence N. 59 deg. E. 5 ch. 50 links; thence 
N. 68 deg. E. 7 ch.; thenco N. 81 deg. E. 4 ch.; thence N. 85 
deg. 30 min. E. 4 ch. 90 links; thence E. 43 ch.; thence 8. 80 
ch.; thence W. 40 ch.; thence 8.9 ch. 80 links; thence W. 38 
ch. 20 links; thence S. 12 ch. 85 links; thence W. 29 ch. 32 
links to the place of beginning, lying and being in Sections 31 
and 32, Township 20 North, Range 2 East, Sections 5 and 6, 
Township 19 North, Range 2 East, Section 1, Township 19, 
North, Range 1 East, and Sec. 36, Township 20 North, Range 1 
East. 


Sec. 2. The inhabitants of the city of Steilacoom within 
the limits above described, shall be and they are hereby consti- 
tuted a body politic and corporate, in fact and in law, by the 
name and style of the city of Steilacoom, and by that nami aud 
style they and their successors shall be known in law, have pre- 
petual succession, sue and be sued, plead and be impleaued, de- 
fend and be defended ın all courts of law and equity, and in all 
suitsand actions whatsoever; may purchase, acquire, receive and 
hold property, real, personal and mixed, for the use of said city; 
may lease, sell and dispose of the same for the benefit of the 
city; may purchase, acquire, receive and hold real property be- 
yond the limits of ths city to bs used for burial purposes; also 
for the establishment of a hospital fur the reception of persons . 
affected with contagious or other diseases; also for workhouses 
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or houses of correction; also for the erection of water works to 
supply the city with water; and may sell, lease or dispose of the 
same for the benefit of the city; and they shall have and use a 
common seal, and may alter aud amend tke same, and make a 
new one at pleasure 


ARTICLE II. 


OF THE GOVERNMENT OF THE CITY. 


Section 1. The government of said city shall be vested in 
a mayor, and a common council consisting of five members, who 
shall be elected by the qualified voters of said city, and shall 
hold their offices until ten days after the next annual election 
and until their successors shall be elected and qualified. 

Src. 2. There shall also be a city recorder, city marshal, 
city assessor, city treasurer, city clerk, to be elected by the 
qualified voters of said city. 


ARTICLE III. 


OF THE DUTIES OF OFFICERS. 


Sec. 3. It shall be the duty of the mayor to communicate 
to the council at least once a year, and oftener if he shall deem 
it advisable, a general statement of the cundition of the city as 
to its finances, government aud property, and to recommend 
the adoption of such means as he may think advisable to pro- 
mote its interests and advance its-prosperity; to be vigilant and 
active in causing the.laws and ordinances of the city to be en- 
forced; tu exercise a constant ‘supervision over the conduct of all 
subordinate officers; to receive and examine into all complaints 
which may be made or preferred upon the oaths of a respecta- 
ble party against any of them for a violation or neglect of duty, 
aud certify the same to the common council, who shall act upon 
the same, andif they find the complaint to be true and the 
cause sufficient, shall have power to declare the office of the 
person so complained against to be vacant, and the same shall 
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be filled as is hereinafter provided; and the mayor shall gen- 
erally perform all such duties as may be prescribed to him by 
the charter and city ordinances, and the laws of the United 
States and this Territory. 


Sec. 4. The recorder shall, within the limits of the city, 
have all the powers of a justice of the peace; he shall 
also have jurisdiction over all violations of city ordinances, 
hold to bail, fine or commit persons found guilty of any viola- ` 
tion thereof. 


Sec. 5. The marshal shall attend upon the meetings of the 
city council, upon the recorder’s court and execute and return all 
mesne and final process issuing from the recorder. He shall ar- 
rest all persons guilty of a breach of the peace or of a violation 
of any city ordinance, and bring them before the recorder for 
trial, and shall exercise control over the peace and quiet of the 
city. He shall also discharge such other duties as may be by 
ordinance. prescribed; he shall collect city taxes; he may appoint 
as many deputies as he shall see fit, each appointment to be ap- 
proved by the mayor. 


Sec. 6. The assessor shall within such time as shall by 
ordinance be provided, make out and return to the common coun- 
cil a correct list of all the taxable property within the limits ot 
the city, with the valuation thereof and the names of the per- 
sons liable to be taxed therefor. The mode of making out said 
list, ascertaining the value of the property and collecting the 
taxes shall, as nearly as may be practicable, be the same as that 
prescribed by law for assessing and collecting Territorial and 
county taxes, The assessor shall also discharge such other du- 
ties as may by ordinance be prescribed, 


Sec. 7. The city treasurer shall receive and carefully keep 
all moneys belonging to the city, and shall pay out the same 
only on warrants duly authorized under the laws and ordinances 
of the city. He shall keep full and correct accounts of his re- 
ceipts and disbursements, showing the source from which the 
moneys came and the person to whomit was paid, with reference 
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to vouchers or warrants upon which it was paid out, which 
vouchers he shall preserve. His accounts shall at all times be 
open to the inspection of the mayor and the commoncouncil or a 
committee thereof, who may also examine his books and vouchers 
and money. He shall at the end of each fiscal year and as much 
oftener as the council shall require, make out and present to the 
council a full and correct statement of the receipts and expendi- 
tures of the preceding year, or of the time since the last -preced- 
ing account or statement was made. He shall also perform such 
other duties as may by ordinance be prescribed. 


Src. 8. The clerk shall be the custodian of the records 
and seal of the city, and shall authenticate its public acts. He 
shall attend the meetings of the common council and keep a cor- 
rect journal of the proceedings thereof, and shall generally do 
and perform such duties as may by ordinance be provided. 


Sec. 9. If any person elected to or holding any city office 
shall, without leave of the common council, absent himself from 
the city for more than thirty days, or if he shall remove trom 
the city or fail to qualify within ten days after he shal] have 
been elected, his office shall be deemed vacant and a resolution 
of the council declaring such office vacant shall be final and 
conclusive. 

Sec. 10. The common council shall by ordinance define 
the duties of all officers not herein prescribed. 


ARTICLE IV. 


OF THE ELECTION OF OFFICERS AND FILLING OF VACANCIES. l 


Section. 1. A general election for all the officers of this cor- 
poration required by this act to be elected, shall be held on the 
first Monday in April in each year. 

ec. 2. All elections shall be by ballot, at such places as 
may be designated by ordinance. 


Sec. 3. It shall be the duty of the common council to 
order all subsequent elections, to designate the placefor places of 
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holding the same, to give at least ten day’s notice thereof, and 
to appoint inspectors of elections, and clerks. The elections 
shall be conducted in the same manner that general elections are 
conducted in the Territory. If any inspector or clerk shall fail 
to attend, the electors present may choose another in his stead. 
The returns of all elections shall be made to the city clerk who 
shall present them to the common council at its next meeting 
after the election, which meeting shall be held on the second 
Monday in May, when the vote shall be publicly examined and 
the board of trustees shall declare the result; the city clerk 
shall thereupon give certificates of election to the persons having 
a plurality of votes. In case of a tie between two candidates for 
the same office, the choice shall be determined by the council by 
lot. 

Sec. 4. All vacancies shall be filled by the common coun- 
cil by appointment. In case of a vacancy, the member or mem- 
bers remaining, whether a quorum or not, may fill the vacancy. 


Sec. 5. Elections for city officers shall continue but one 
day, and the polls shall be open from nine o’clock in the morning 
until four o’clock in the evening. The polls may be closed trom 
12 until 1 o’clock, at the option of the judges. 


ARTICLE V. 


OF QUALIFICATION OF MAYOR AND COUNCILMEN, AND ORGANI- 
ZATION OF COUNCIL. 


Secrion 1. The mayor and common councilmen, and all 
other officers elected or appointed under this act, shall be qualified 
within ten days after their election and appointment and shall enter 
upon the discharge of their duties; the term of office of the 
mayor and councilmen to commence ten days after the election. 


Sec. 2. The members of the common council elected un- 

- der this act, shall assemble ten days after their election and 
chose one of their number as presiding officer. In case of 

the absence of the president they may elect a president pro tem- 
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pore, who shall have the power and perform all the duties of 
president. They shall fix the time and place of holding their 
stated meetings and may be convened by the mayor at any time. A 
majority of the members shall constitute a quorum for the tran- 
sation of business, but a smaller number may adjourn from time to 
time and compel the attendance of absent members in such manner 
and under such penalties as the council may have previously pre- 
scribed. They shall judge of the qualifications, elections and 
returns of their own members, and of the other officers elected 
or appointed under this act, and determine contested elections. 
They may establish rules for their own proceedings, punish any 
member or other person for disorderly conduct in their presence 
at any meeting of the council, and with the concurrence of two- 
thirds of all the members elect may, for good cause, expel a 
member. They shall keep a journal of their proceedings, 
and at the desire of any member shall cause the yeas and nays 
to be taken on any question and entered on the journal, and all 
their proceedings shall be public. 


ARTICLE VI. 


OF THE GENERAL POWERS OF THE MAYOR AND COMMON COUN- 
CIL. 


Section 1. The mayor and common council shall have 
power within the city: 

1. To make by-laws and ordinances not repugnant to the 
laws of the United States or of this Territory. 

2. To levy and collect taxes not exceeding one-fourth of one 
per cent. per anuum upon all property made taxable by law for 
county and Territorial purposes: Provided, That if any person at 
any time after the annual assessment, shall commence the sale or 
barter of goods, wares or merchandise within said city, such person 
ehul be assessed and pay a tax on said goods, wares and mer- 
chandise for the balance of the year after he shall so commence, 
proportioned to the amount levied or assessed for city purposes 
for theyear. And provided further, That no tax shall be 

63 
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levied on the value of articles, the growth and produce of the 
Territory, which are prought into said city and sold. 

3. To make régulations and restrictions to prevent the intro- 
duction of contagious or other diseases into the city. 

4. To establish hospitals and make regulations for the gov- 
erument of the same, and to secure the general health of the 
inhabitants. 

5. To prevent and remove nuisances 

6. To erect water works either within or beyond the limits 
of the city, and provide the city with water for the extinguish- 
ment of fires and the use of the inhabitants. 

7. To provide for the prevention and extinguishment of fires 
and to organize and establish a fire department. 

8. To appoint fire wardens and prescribe their duties, and 
to compell any person or persons present to aid in extinguish- 
ing fires or in the preservation of property exposed to danger in 
time of fire, and by ordinance to provide whatever other regula- 
tions may be necessary on such occasions. 

9. To establish and regulate a police. 

10. To impose a fine, forfeiture and penalty for the breach 
of any ordinance: Provided, No fine shall exceed one hundred 
dollars, and no term of imprisonment shall exceed sixty days: 
Provided, further, That in case of inability or refusal to pay a 
fine, ten days imprisonment may be imposed for each two dollars 
of the fine and costs: And provided further, That prisoners may 
be required to labor under such regulations and restrictions as may 
by ordinance be prescribed. 

11. To erect a workhouse or house of correction, and provide 
for the government and regulation thereof. 

12. To remove all obstructions from streets, alleys, side and 
cross walks, and to provide for the construction, cleaning and re- 
pair of the same, as well as all sewers, gutters, water courses 
and underground drainage, and to require parties owning or oc- 
cupying premises to clean and remove obstructions from streets, 
alleys, cross and sid:walks adjoining their property or the prem- 
ises occupied by them, and to levy a discriminating tax on per- 
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sons and property particularly benefitted by the construction and 
repair of streets, side and cross works, sewers, gutters and drains, 
either with or without a general tax for general benefit of such 
works. 

13. To provide for lighting the streets of the city with gas 
or otherwise. 

14. To establish and regulate a night watch and patrol, and 
to provide a city jail. 

15. To appropriate and provide for any item of city expendi- 
ture and for the payment of the debts of the city: Provided, 
That when the city indebtedness shall amount to the sum of five 
hundred dollars, no further debt shall be created; and debts 
created in violation of this provision shall be void. 

16. To regulate the storage of gunpowder, saltpetre, pitch, 
tar, resin, petroleum, kerosine and all other combustible ma- 
terials; and the use of candles, lamps, fire, or other lights in 
shops, stables and other dangerous places; to prevent, remove or 
secure any fire place, stove pipe, chimney, oven, boiler or other 
apparatus which may be dangerous in causing fire. 

17. To prescribe the manner of building party walls and fences. 

18. To prevent or restrain any riot, disturbance or disorderly 
assemblage, or any indecent conduct in any street, house or 
place in the city. 

19. All moneys received for fines and taxes shall be paid into 
the city and constitute its general funds. 

Sec. 2. Any ordinance which shall have been passed by 
the common council shall, before it becomes valid, be presented 
to the mayor for his approbation; if he approves it he shall 
sign it, if not, he shall return it with his objections in writing, 
to the council, who shall cause the same to be entered in their 
journal. They shall then reconsider the same. If, on such 
reconsideration, three members of the council shall vote for 
the same, it shall become an ordinance. In all such cases the 
yeas and nays shall be taken and entered upon the journal. If 
the mayor shall fail to return an ordinance within seven days, 
Sundays excepted, after it shall have been presented to him for 
his approval, it shall become effective as if the mayor had signed it. 
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Sec. 3. All demands against the city shall be audited by 
the council and shall be paid by the treasurer on the warrant of 
the president of the council, countersigned by the mayor. 


Sec. 4. The president of the council shall exercise the 
duties of mayor whenever said office shall be vacant, or the 
mayor be absent from the city, or from any cause unable to attend 
to the duties of his office. 


Sec. 5. The style of city ordinances shall be as follows: 
“The people of the city of Steilacoom do ordain as follows:” 


ARTICLE VII. 


OF SALARIES OF CFFICERS. 


Sec. 6. Neither the mayor nor members of the council 
shall receive any salary for their services. The recorder shall 
receive the same fees for his services as justices of the peace are 
entitled to by law for similar services, but no part of the same 
shall be paid by the city. 


Sec. 7. All other officers provided for in this act, or to be 
created, shall receive such compensation as shall be provided for 
by ordinance. 


ARTICLE VIII. 


MISCELLANEOUS PROVISIONS. 


Section 1. Upon the passage of all ordinances the yeas 
and nays shall be called and entered npon the journal. 

Sec. 2. All resolutions or ordinances calling for appropria- 
tions of any money shall lie over for seven days. 

Sec. 3. The mayor may at any time call a special session 
of the common council by proclamation or special notice to the 
councilmen, and he shall state to them when assembled, the 
cause for which they have been convened. 


Sec. 4. No member of the counci! shall, during the period 
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for which he shall have been elected, be interested in any contract 
the expenses of which are paid out of the city treasury. 


Sec. 5. The fiscal year of the city shall terminate on the 
last day of February in each year, and the city council shall, 
at least one week before the annual election, cause to be pub- 
lished a complete and full detailed statement of all moneys 
received and expended by the corporation during the preceding 
year, and on what account expended, classifying each receipt 
.and expenditure under its appropriate head. 


Sec. 6. The city council may, when in their judgment 
the same is not incompatible with the public interests, appoint 
a single person to hold and discharge the duties of two or more 
offices. 


Sec. 7. This act may be amended or repealed at the pleas- 
ure of the Legislature. 


ARTICLE IX. 


Section 1. To carry into effect the provisions of this act, 
until officers can be duly elected at the first election day heretn 
above provided tor; the several persons who may be in office by 
reason of an election under the provisions of the act of which 
this is amendatory are hereby appointed to the several offices to 
which they may have been elected under said act of said first 
session of the Legislative Assembly and are hereby authorized to 
hold their said offices until said election herein provided for, and 
until the several officers hereby authorized to be elected shall be 
elected and qualified. 


Sec. 2. Appeals shall be allowed from any order, decision 
or judgment of the common council or city recorder to the dis- 
trict court, which shall be taken in the same manner as appeals 
from justices of the peace, to the district court. 


Sec. 3. All acts and parts of acts in any manner conflict- 
ing with any of the provisions of this act be and the same are 
hereby repealed. 
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‘Sec. 4. This act shall take effect and be in force from and 
after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 


“TO AMEND AN ACT ENTITLED “AN ACT TO INCORPORATE THE 
CITY OF WALLA WALLA,” PASSED JANUARY ELEVENTH, 1862. 
AMENDED. 


ARTICLE I. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the city of Walla Walla 
shall be bounded as follows, to-wit: commencing at the north- 
west corner of the south half of the north-east quarter of section 
nineteen, township seven north, of range thirty-six east; thence 
east one and one-half miles to the section line between sections 
twenty and twenty-one; thence south along said section line 
between twenty, and twenty-one, and twenty-eight, and twenty- 
nine, one andgone-half miles to. quarter post between sections 
twenty-eight and twenty-nine; thence west one and one-fourth 
miles to the United States Military Reservation, to its intersec- 
tion with the west line of lot four, section thirty, township 
seven north, of range thirty-six east; thence north to the place 
of beginning, including the south half of the north-east quarter, 
and south-east quarter of section nineteen, township seven north, 
of range thirty-six east; and south half of the north-west quar- 
ter, and south half of the north-east quarter, and south-west 
quarter, and south-east quarter of section twenty; and north- 
east quarter and north-west quarter of section twenty-nine, and 
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the north-east quarter of the north-east quarter, and lots three 
and four, of section thirty, township seven north, of range 
thirty-six east. 

Sec. 2. The inhabitants of the city of Walla Walla, 
within the limits described in section one of this act shall be, 
and they are hereby constituted a body politic and corporate in 
fact and in law, by the name and style of the city of Walla 
Walla. And by that name and style they and their successors 
shall be known in law, have perpetual succession, sue and be 
sued, plead and be impleaded, defend and be defended in all 
courts of law, and in all actions whatsoever. May purchase, hold 
and receive property, real and personal, within said city, for public 
buildings, parks, and city improvements; may lease, sell, and 
dispose of the same for the benefit of the city; may purchase, 
hold, and receive property, real and personal, beyond the limits 
of the city to be used for burial purposes, also for the establish- 
ment of a hospital for the reception of persons affected with 
contagious or other diseases; also, for work honses or houses of 
correction; also, for the erection of water works to supply the 
city with water. And may sell, lease and dispose of the same 
for the benefit of the city, and they shall have and use a coni- 
mon sea], and may alter and amend the same, and make a new 
one at pleasure. 


ARTICLE II. 


Section 1. The government of the city shall be vested in 
a mayor, a common council consisting of four members, and a 
city recorder, who shallseverally hold their offices for one year 
and until their successors are elected and qualified; there shall 
also be elected at the same timea city marshal, city assessor, city 
treasurer and city surveyor, who shall hold their offices for one 
year and until their successors ‘are elected and qualified, and the 
common council may appoint a city attorney who shall hold his 
office during the pleasure of the council. 


Sec. 2. The mayor of said city shall be ex oficio a mem- 
ber of and president of the common council. 
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ARTICLE III 


Section 1. It shall be the duty of the mayor to communicate 
ta the council at least once in each year, and oftener if he shall 
deem it expedient, a general statement of the condition and situ- 
ation of the city in relation toits general finances and improvements, 
to recommend to the common council theadoption of all such meas- 
ures connected with the police, security of the public health, cleanli- 
ness and ornament of the city, and such other improvements of 
the government, and finances as he shall deem expedient; to be 
vigilant and active in causing the laws and ordinances of the city 
government to be executed and enforced; to exercise a constant 
supervision and control over the conduct of all subordinate offi- 
cers; toreceive and examine into all such complaints as may be 
preferred against any of them for neglect of duty, and certify the 
same to the common council. And the mayor shall generally per- 
form all such duties as may be prescribed to him by the charter 
and city ordinances, and the laws of the Territory, and the United 
States. 


Sec. 2. The recorder shall have jurisdiction over all viola- 
tions of city ordinances, hold to bail, fine, orcommit to jail all 
persons found guilty of any violation thereof; and for that pur- 
pose shall be ez officio a justice of the peace. Appea’s from the 
decision, order or judgment of the city recorder shall be al- 
lowed and taken to the district court in the same manner as 
appeals from justices’ courts are taken. 


Sec. 3. Itshall be the duty of the city marshal in addi- 
tion to the duties prescribed to him by the city council, or by 
aty ordinance, to execute and return all processes issued by tle 
recorder, or directed to him by any legal authority, and attend 
regularly upon the recorder’s court and the meetings of the city 
council; he may appoint oneor more deputies who shall possess 
the sume authority as the marshal; he shall arrest all pevsens 
guilty of a breach of the peace, and of a violation of any of the 
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city ordinances, and bring them before the recorder for trial, and 
posses» superintending contrul over the peace and quiet of the 
city. 

Sec. 4. It shall be the duty of the assessor in addition to 
the duties that may be prescribed to hin by the common council 
to make out, within such time as the common council shall order, 
a correct list of all the property taxable by law, within the limits 
of said city, with the valuation thereof; which shall be certified 
to by him, and shall be returned by him to the common council; 
the mode of making out said list and ascertaining the value of 
said property shall be the same as that prescribed by law for as- 
sessing the Territorial and county taxes. 

sec. 5. It shall be the duty of the city treasurer to re- 
ceive all moneys that shall come to said city either by taxation 
or otherwise, ànd to pay the same out as provided for by this 
act; to direct aud to do and perform all such other acts as shall be 
prescribed to him by the common council; he shall, on the last 
day of September, December, March and June of each year, 
make out and present to the common council a full and complete 
statement of the receipts and expenditures of the preceding 
three months, which shall be published in such manner as the 
council may prescribe by law. 

Sec. 6. It shall be the duty of the city attorney to attend 
to all suts, matters and things in which the city may be legally 
interested; to give his advice and opinion, in writing, whenever 
required by the mayor or common council, and to do and perform all 
such things touching his office as the common council may require 
of him. 

Sec. 7. If any person elected to any office shall remove 
from the city, or absent himself therefrom for more than thirty 
days, without leave from the common council, or shall fail to 
qualify within ten days after he is notified of his election, his 
office shall be deemed vacant. 

Sec. 8. The common council shall define the duties of all 


officers which are not heiein prescribed, and fill all vacancies 
6i 
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which may occur in any of the city offices by death, resignation 
or otherwise, by appointment; and the person s» appointed shall 
serve until the next general election and until his successor is qual- 


ified. 


Sec. 9. A general election for all officers of the corpora- 
tion reqnired to be elected by this act or any ordinance of the 
city, shall be held on the second Monday in July in each year. 


Sec. 10. It shall be the duty of the commun council to 
order all elections, to designate the place of holding the same, to 
give at least ten days’ notice thereof, and to appoint the in- 
spectors, judges and clerks ot the same. The elections shall be 
conducted in the same manner and according to the provisions 
of the laws of the Territory regulating general elections. If any 
inspector, judge or clerk shall fail to attend, the electors present 
may appoint anotherin his stead. The returus of all elections 
shall be made to the common council, who shall publicly examine 
and declare the result thereof, and give certificates of election to 
the persons having a plurality of votes. 


Src. 11. All elections for city officers shall continue but 
one day, and during that day from nine o’clock A. m. to six o’clock 
P.M. The polls may be closed one hour at ncon, at the option of 
the judges of election. 


ARTICLE IV. 


Section 1. The mayor, common councilmen, and all 
other officers elected or appointed under this act shall qualify 
within ten days after the official announcement of their election 
or appointment, and shall enter upon the discharge of their du- 
ties, aud shall hold their office for one year, and until their suc- 
cessors are elected and qualified. 


Sec. 2. The members of the common council, elected under 
this act, shall assemble ten days after their election, and choose 
some suitable person as their clerk, whose official title shall be 
city auditor and clerk, and in case of the absence of the president 
they may elect one of their number president, pro tempore, who 
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shall have the power and perform all the duties of president; 
they shall fix the time and place of their stated meetings, and 
may be convened by the* mayor at anytime; a majority of the 
members shall constitute a quorum for the transaction of any 
business except the final passage of any ordinance which shall 
require a majority of all the members; but a smaller number may 
adjourn from time to time, and compel the attendance of absent 
members in such manner and under such penalties as the council 
previously prescribed; they shall judge of the qualifications, elec- 
tion, and returns of their own members, and the other officers 
qualified under this act, and determine contested elections; they 
may make rules for their own proceedings; punish any member 
or other person for disorderly conduct at any meeting of the 
council, and with the concurrence of two-thirds of all the mem- 
bers may expel any member; and when any charges against any 
city officer is made by the mayor as provided in section first of 
article third ofthis act, if they find the complaint true shall have 
power to declare the office vacant; they shall keep a correct journa] 
of their proceedings, and at the desire of any member shall cause 
the yeas and nays to be taken on any question, and entered on 
their journal and their proceedings shall be public. 


Sec. 3. The mayor and common council shall have power 
within the city: 

1. To make by-laws and ordinances not repugnant to the 
laws of the United States or the laws of the Territory. 

2. To levy and collect taxes, not to exceed one-half of one 
per cent. per annum, upon all property made taxable by law for 
county and territorial purposes: Provided, That said city coun- 
cil shall not pass any by-laws whatever that will in anywise 
preclude any person from bringing into said city and selling any 
article of produce raised in the Territory. 

3. To make regulations to prevent the introduction of con- 
tagious and other diseases into the city. 

4. To establish hospitals and make regulations for the gov- 
ernment of the same, and to secure the general health of the 
inhabitants. 
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5. To prevent and remove nuisances. 


6. To erect water works either within or beyond the limits 
of the city, and provide the city with good and wholesome 
water. 

7. To license, tax, and regulate auctioneers, town-criers, or- 
dinaries, hawkers, peddlers, brokers, pawnbrokers, money- 
changers, and any and all other business or businesses main- 
tained or carried on within the corporate limits of said city: 
Provided, That carpenters or house-joiners, wagon-makers or 
wheelwrights, blacksmiths, boot and shoe makers, cabinet mak- 
ers, barbers or milliners, shall not be required to take out eny 
license to carry on such trade or trades within the corporate 
limits of said city of Walla Walla. 

8. To license and regulate porters, and fix the rates of por- 
terage. 

9. To tax, license and regulate hackney carriages, wagons, 
carts, drays and omnibuses, and fix the rate to be charged for 
the carriage of persons or property. 

10. To license, tax, regulate and restrain bar-rooms, the- 
atricals, and other shows, amusements, billiard tables, and 
tippling houses: Provided, That no keeper of any bar-room 
shall be required to pay any greater sum than one hundred dol- 
lars per annum: And provided further, That no license shall 
issue for a shorter period than is prescribed for by the laws of 
the Territory of Washington in and for Walla Walla county. 


11. To restrain and prohibit gambling and gaming houses, 
and houses of ill-fame. 

12. To erect market houses, establish markets and market 
places, and to provide for the government and regulation there- 
of. 

13. To provide for the prevention and extinguishment of 
fires and to organize and establish fire companies. 

14. To appoint fire wardens, and prescribe their duties, and 
property guards, and to compel any person or persons present 
to aid in extinguishing fire or for the preservation of property 
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exposed to danger in time of fire, and by ordinance to prescribe 
snch other powers as may be necessary oñ such occasions. 
15. Toestablish and regulate a police, night watch and patrol. 


16. To erect a work-house or honse of correction, and to pro- 
vide for the government and regulation thereof. 

17. To remove all obstructions from the side or cross walks, 
_ and provide for the construction, cleaning and repairs of the 
same, as well as all gutters, sewers, water courses and underground 
drainage. 

18. To appropriate money for any item of city expenditure, 
and to provide for the payment of the debt and expenses of the 
city. 

19. To grade, pave and plank or otherwise improve, clean 
and keep in repair, streets and alleys, and they shall have 
power to assess'the cost of grading, paving or planking of any 
street against the owners of the lots or land fronting on said 
street in proportion to the amount of ground fronting on said 
street: Provided, That they shall not grade, pave or plank any 
street at the expense of the property owners unless two-thirds 
of the persons owning lots or land on said street shall petition 
the council in writing therefor. 

20. To regulate the storage of gunpowder, pitch, tar, rosin 
and all other combustible materials, and the use of candles, 
lamps or other lights in shops, stables or other places; to prevent, 
remove or secure any fire place, stove, oven, chimney, boiler or 
other apparatus which may be dangerous in causing fire. 

21. To regulate and prescribe the manner of building par- 
tition walls and fences. 

22. To prevent and restrain any riot, noise, disturbance or 
disorderly assemblage in any street, house or place in the city. 

23. To impose appropriate fines, forfeiture and penalty for 
the breach of any ordinance, and provide for the punishment of 
all violations of any city ordinance; but no fine shall be imposed 
for more than one hundred dollars; also, to provide tor working 
all city prisoners on the streets in payment of any fine or punish- 
ment for the violation of any ordinance. 
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24. To provide for the protection and removal of all ob- 
structions in Mill cræk, or any other stream or ditch within 
the city limits of said city, and for compelling persons who have 
caused, or permitted to be caused, obstructions therein, to remove 
the same; to provide bridges over the same, and such improve- 
ments in the channel of said stream as may be deemed necessary 
or expedient. 


Sec. 4. Any ordinance which shall have been passed by 
the common council shall, before it becomes effective, be pre- 
sented to the mayor for his approval; if he approves the same 
he shall sign it, if not, he shall return it with his objections in 
writing to the common council, who shall cause the same to be 
entered on their journal, and’shall proceed to reconsider the same; 
if after such reconsideration two-thirds of the members of the 
common council shall agree to pass the same it shal] become a 
law. In all such cases the vote shall be by yeas and nays, and 
the names of the members voting for or against the same shall be 
entered in the journal. If any ordinance shall not be returned 
by the mayor within ten days (Sundays excepted) after it shall 
have been presented to him, the same shall become effective as if 
the mayor had signed it. 

Sec. 5. All demands and accounts against the city shall 
be audited by the council, and shall be paid by the treasurer on 
the warrant of the president of the council countersigned by 
the clerk and auditor. 


Src. 6. The president, pro tempore, of the council shall 
exercise the duties of mayor whenever said office shall be va- 
cant, or the mayor be absent from the city, or from any cause un- 
able to attend to the duties of the office. l 


Sec. 7. The style of the city ordinances shall be as follows: 
“The-people of the city of Walla Walla do ordain as follows:” 


ARTICLE V. 


Section 1. The mayor and members of the common coun- 
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cil shall receive no salary tor their services until the city shall 
contain two thousand inhabitants. 


Sec. 2. The recorder shall receive the same fees for his 
services as justices of the peace are entitled to by law for similar 
services. 

Src. 3. All other officers provided for by this act, or to be 
created, shall receive such compensation as may be established 
by ordinance. 


ARTICLE VI. 


Section 1. For the purposes of municipal representation, 
the city of Walla Walla shall be divided into four wards, and 
each ward shall be entitled to one member of the council, who 
shall be a resident of the ward for which he was elected or ap- 
pointed. 


Sec. 2. It shall be the duty of the council, at their first 
meeting in June, 1874, to divide the city into four wards in ac- 
cordance with section one of this article and they may from 
time to time change the boundaries thereof if the public good re- 
quires it. 


Sec. 3. Fifty percentum of all road taxes collected within 
the corporate limits of the city of Walla Walla shall be paid 
into the city treasury of the city by the person collecting the 
same on the first Monday in January and July of each year to be 
expended by the municipal authorities of said city in the improve- 
ments of streets and bridges in said city. 


Sec. 4. The common council at any general election of 
said city, may submit to the qualified electors of said city the pro- 
position to levy a special tax of two and one-half mills on a dollar 
on all the taxable property of the city, and if a majority of the 
electors vote for said tax the common council shall have power 
to levy the same and the money so raised shall be used for open- 
ing and widening the streets of said city and for no other 
purpose whatever. 
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Sec. 5. Upon the passage of ordinances appropriating 
Money, imposing taxes, increasing or reducing or establishing 
licenses, the yeas and nays shall be entered on the journal. 

Sec. 6. The mayor may call a special session of the com- 
mon council at any time and he shall state to them when assem- 
bied the cause for which they have been convened. 

Sec. 7. When two or more persons have an equal and the 
highest number of votes for any office the common council shall 
decide the election. 

Sec. 8. All resolutions and ordinances calling for appro- 
priations of money shall lie over for seven days. 

Sec. 9. No member of the common council shall, during 
the period tor which he is elected, be interested in any contract, 
the expenses of which are paid out of the city treasury. 

Sec. 10. The fiscal year shall terminate on the thirtieth 
day of June in each year. 

Sec. 11. The city council shall cause to be published at 
the close of ‘each fiscal year in some newspaper published in said 
city, a full, complete and detailed statement of all moneys 
received and expended bv the corporation during the preceding 
year, and on what account received and expended, classifying 
each receipt and expenditure under its appropriate head. 


ARTICLE VII. 


Section 1. The city council shall have power to lay off, 
widen, straighten, narrow, vacate, extend and establish streets, 
public grounds and market places, and to provide for the con- 
demnation of such real estate as may be necessary therefor. 


Sec. 2. Whenever it shall be deemed necessary by the city 
council to enter upon or take private property fur any of the 
purposes specified in section one of this article an application in 
writing shall be made to the district court, which application 
shall-describe as accurately as may be the property to be taken, 
the object proposed, and the owner of the property, and each lot 
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or parcel thereof, and notice of the filing thereof shall be given 
to the several owners by summons as is required to be served to 
commence a civil action in said court. After such notice shall 
have been given, the court shall proceed to determine the com- 
pensation to be paid for the taking of such property, shall empanel 
ajury and the mode of procedure shall be the same as in actions 
at law. The assessment shall be made so that the amount pay- 
able to each owner, may be ascertained by allotting it to each 
owner by name, and the inquiry and assessment shall in other 
respects be made by the jury under such instructions as shall be 
given by the court. 

Sec. 3. When the amount of compensation due to any 
of the owners of the property to be taken shall be ascertained 
and the city council shall have caused to be delivered or tendered 
to such owner or owners the amount of such compensation the 
city authorities shall have the right to enter upon and take pos- 
session of such property for the purpose for which it was con- 
demned, and the court may, if necessary enforce an order giving 
possession. 


Sec. 4. Any of the parties to the action and proceedings, 
either plaintiff or defendant, may appeal from the judgment and 
order of the district court to the supreme court as in actionsat law. 


Sec. 5. The city shall pay all costs in all actions for the 
condemnation: Provided, That if any owner of property shall 
appeal to the supreme court, and shall fail to get the judgment 
of the district court reversed, or the amount of award increased, 
the party taking the appeal shall pay all the costs and expenses 
of said appeal. 


MISCELLANEOUS PROVISIONS. 


Section 1. No person shall be eligible to any office in the 
municipal corporation who at the time of his election or appoint- 
ment is not a resident of the city, and entitled to the privilege 
of an elector under the laws of the Territory. 


Sec. 2. All officers of said city, elected in July, 1873, shall 
65 
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hold their offices until the election in 1874, and until their suc- 
cessors are elected and qualified. 


Sec. 3. The common council shal] have power to designate 
some justice of the peace in said city to perform the duties 
of city recorder whenever the recorder is absent from the city, or 
from any cause unable to act, who shall have all the power of 
city recorder, in all city cases, and shall perform the dutics of 
said officer during such disability. 

Sec. 4. All acts or parts of acts heretofore passed in rela- 
tion to the subject matter herein contained be and the same are 
hereby repealed. 


Sec. 5. This act shall take effect and be in force from and 
after its passage. 


APPROVED, Nov. 13, 1873. 


AN ACT 
TO INCORPORATE THE TOWN OF PORT TOWNSEND. 
ARTICLE I. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the town of Port Townsend 
shall be bounded as follows, to wit: Commencing at half tide 
mark at Point Hudson at the south-east corner of A. A. Plum- 
mer’s donation claim; thence along the meandering of Port 
Townsend Bay south 59 deg. west to the center of what is 
known on the plat of the town of Port Townsend as Van 
Buren street; thence along the center of said street north 31 deg. 
west till it reaches the center of Laurence street; thence along 
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center of Laurence street north 59 deg. east until it reaches half 
tide on Admiralty Inlet; thence along the meandering of the 
beach to the place of beginning. 


Sec. 2. The inhabitants of said town of Port Townsend, 
shall be and are hereby constituted a body politic and corporate, 
by the name and style of the town of Port Townsend, and by 
that name they and their successors shall be known in law, and 
have perpetual succession, sue and be sued, plead and be 
impleaded in all courts whatsoever, and receive property personal 
and real within said city for public buildings, public work, and 
city improvements, and may dispose of same in any way for the 
benefit of the city, and have power to grant privileges to erect 
wharves and piers at the termination of any street on the water 
front, and to regulate the rate of wharfage to be collected on said ` 
wharves, and the manner in which said wharves are to be built ; 
for the erection of water works to supply the town with water, 
and may sell, lease or dispose of the same for the benefit of the 
town; may purchase, acquire, receive and hold real property 
beyond the limits of the town to be used for burial purposes, 
and for the establishment of a hospital for the reception of 
persons infected with contagious diseasas. 


ARTICLE II. 


Section 1. For the government of said town of Port 
Townsend, there shall be annually elected in the manner herein- 
after provided, the following officers: A. board of trustees, con- 
sisting of three members, who shall hold their offices for one 
year, or until their successors be duly elected and qualified. And 
there shall be appointed annually, at their first regular meeting 
after election by the board of town trustees, one town clerk, and 
one town marshal. 


ARTICLE IIL. 


Section 1. That a general election for trustees of the 
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town shall be held on the first Monday in December of each 
year. 


Sec. 2. No person shall be entitled to vote at any town 
election who shall not be an elector for territorial officers, and who 
shall not have resided in this town ten days uext preceding the 
day of election, and no person shall be eligible to any office under 
this charter who is not a qualified voter of said town. 


Sec. 3. At*all elections for town offices, the vote shall be 
by ballot, at the time and place designated by the board of Trus- 
tees. 


Sec. 4. That all vacancies happening before the annual 
election shall be filled by the board of trustees. 


Sec. 5. That all elections for town officers shall continue 
for one day, during which time the polls shall be kept open from 
10 o'clock a. m. to 4 o’clock P. m. 


Src. 6. The person who shall receive a plurality of votes 
for any office shall be declared duly elected and the clerk shall 
issue to him a certificate of election, and on presentation of the 
same to the board of trustees he shall be sworn into office. 


Sec, 7. All persons elected to any office must qualify with- 
in ten days after the day of election. 


ARTICLE IV. 


Section 1. The members of the board of trustees shall 
annually elect one of their number president of the board of 
trustees, who shall hold his office for one year, or until his suc- 
cessor shall be elected and qualified. 


Sec. 2. The members of the board of trustees shall fix 
the time and place for holding the stated meetings, and may be 
convened by the president of the board at any time. A majority 
of the members shall constitute a quorum to do business, but a 
smaller number may adjourn from day to day, and compel the at- 
tendance of absent members. 


Sec. 3. Any ordinance which shall have been passed by 
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the board, shall, before it becomes a law be signed by the presi- 
dent of the board. 


Src. 4. Said board of trustees shall have full power and au- 
thority to make all needful by-laws, ordinances and town regula- 
tions, relating to roads, streets, alleys, by-ways, wharves, piers, 
and for security against fire, not repugnant to the constitution or 
the laws of the United States, or the laws of the Territory. 


Src. 5. To prohibit and prevent the introduction of con- 
tagious diseases into said town limits and to make such regula- 
tions as shall promote the security of health, peace, cleanliness, 
and good order in said town, and to restrain drunkenness and 
disorderly conduct. 


Sec. 6. To appoint a committing magistrate, who shall 
be one of the justices of the peace residing within said town, 
whose duty it shall b® to hear all complaints of violations of said 
ordinances, and to examine all parties arrested by the town 
marshal. 


Sec. 7. The roads, streets and alleys within said town 
limits, shall be under the exclusive control of said board of 
trustees, who shall make all rules in regard to the improvement, 
repair, grading, clearing, &c., &c., thereof. And for the purposes 
of this act said city shall not be included in any road district, 
but the road tax now due by law within said town shall be col- 
lected by the town marshal, and laid out and expended by him 
as directed. l 


ARTICLE V. 


Section 1. The boundaries named in this act as the 
boundaries of the town of Port Townsend, shall constitute and 
be acknowledged and recognized by the superintendent of public 
schools of Jefferson county, W. T., as the boundaries of school 
district, No. 1. 


Sec 2. The treasurer of Jefferson county, W. T., shall pay 
over to the clerk of said school district, No. 1, twenty-five per- 
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cent. of all moneys received by him after the passage of this act 
for licenses, which by existing or subsequent laws are or may be 
required to be paid for the selling at retail of any spirituous, 
malt, or fermented liquors within the corporate limits of the 
town of Port Townsend. 

` Src. 3. All moneys so received shall be added to the regu- 
ar school tax belonging to said district, and applied only for the 
purpose of paying the salary of teachers. 


ARTICLE VI. 


Section 1. The trustees shall receive no compensation. 


Sec. 2. The town clerk shall receive such compensation 
for his services, as may be allowed him by ordinance. 


Sec. 3. The marshal shall receive the same fees for his 
services, as constables are entitled to for services of a similar 
nature, and for other services such compensation as may be pro- 
vided for by ordinance. l 


ARTICLE VII. 


Section 1. It shall be the duty of the board of trustees, 
at their first meeting annually, to elect one of their number to 
perform the duties of town treasurer, who shall hold his office 
one year or until his successor is elected and qualified. 


Sec. 2. It shall be the duty of the marshal to execute and 
return all processes issued by the committing magistrate, and per- 
form such other duties as may be regulated by any ordinance 
passed by board of trustees. 


Sec. 3. It shall be the duty of the town treasurer to re- 
ceive all moneys which shall come to said town by taxation or 
otherwise, and pay the same as may be provided by ordinance. 


Sec. 4. The board of trustees shall define the duties of all 
officers by ordinance which are not herein prescribed. 
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ARTICLE VIII. 


Srction 1. All officers required to be elected or appointed 
under this act, shall before entering upon the duties of their 
` office take an oath or affirmation of office before any person 
competent to administer oaths and execute such bond as may be 
regulated by ordinance. 

Sec. 2. Al] resolutions and ordinances calling for an ap- 
propriation for any sum exceeding one hundred dollars shall lie 
over two meetings. 


ARTICLE IX. 


Section 1. The present board of trustees of Port Town- 
send is hereby empowered and authorized to appoint two judges 
and one clerk to hold election on first Monday in December, A. D. 
1873, for the board of trustees provided for in this act, who 
shall qualify as other judges and clerks of election. 

Sec. 2. For all further elections after December, A. D. 
1873, the board of trustees shall appoint the judges and clerks 
of election. 

Sec. 3. That all laws and parts of laws heretofore passed, 
in any manner relating to the incorporation of the town or city 
of Port Townsend be and the same are hereby repealed. 

Sec. 4. This act shall take effect and be in force from and 
after the first Monday in December, A. D. 1873. 

ApproveD, Nov. 5, 1873. 
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AN ACT 


REGULATING IRRIGATION AND WATER RIGHTS IN THE COUNTY OF 
YAKIMA, WASHINGTON TERRITORY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That any person or persons, cor- 
poration or company who may have or hold a title or possessory 
right or title to any agricultural lands within the limits of Yak- 
ima county, Washington Territory, shall be entitled to the use 
and enjoyment of the waters of the streams or creeks in said 
county for the purposes of irrigation and making said land 
available for agricultural purposes to the full extent of the soil 
thereof. 

Sec. 2. That when any person or persons, corporation or com- 
pany owning or holding land as provided in section one of this act 
shall have no available water facilities upon the same, or whenit may 
be necessary to raise the water of said streams or creeks to a suffi- 
cient hight to so irrigate said land or whenever such lands ar> too 
far removed from said stream or creek to so use the waters there- 
of as aforesaid, such person or persons, corporation or company 
shall have the right of way through and over any tract or 
piece of land for the purposes of conducting and conveying said 
water by means of ditches, dykes, flumes or canals for the purpose 
aforesaid. 


Sec. 3. That srch right to so dig and construct ditches, 
dykes, flumes and canals over and across the lands of another, 
shall only extend to so much digging, cutting or excavations 
as may be necessary for the purposes required. 

Sec. 4. That in all controversies respecting the right to 
water under the previsions of this a:t, the sme shall be deter- 
mined by the date of the a} ņropriation as respectively made 
by the parties. 
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Src. 5. That the waters of the streams or creeks of the 
county may be made available to the full extent of the capacity 
thereof for irrigating purposes, so that the same do not mate- 
rially affect or impair the rights of the prior appropriator, but in 
no case shall the same be diverted or turned from the natural 
channel, ditches or canals of such appropriator, so as to render 
the same unavailable. 


Sec. 6. That any person or persons, corporation or com- 
pany, damaging the lands or possessions of another by reason of 
cutting or digging ditches or canals, or erecting flumes as pro-- 
vided by section two of this act, the party so committing such 
injury or damage shall be liable to the party so injured therefor. 


Sec. 7. That this act shall not be so construed as to im- 
pair or in any way or manner interfere with the rights of parties to 
the use of the waters of such streams or creeks acquired before 
its passage. 


Sec. 8. That this shall not be so construed as to prevent 
or exclude the appropriators of the waters of said streams or 
creeks for mining, manufacturing or other beneficial purposes, and 
the right also to appropriate the same is hereby equally recog- 
nized and declared. 


Sec. 9. That any person or persons, corporation or com- 
pany, who may dig and construct, or who have heretofore dug 
and constructed ditches, dykes, flumes or canals, over or across 
any public or private roads or highways, or who use the waters 
of such ditches, dykes, flumes or canals, shall be required to keep 
the same in good repair at such crossings or other places where 
the water from any such ditches, dykes, flumes or canals may 
flow over or in anywise injure any roads or highways, either by 
bridging or otherwise. 


Src. 10. Any person or persons offending against section 
nine of this act, on conviction thereof, shall forfeit and pay for 
every such offense a penalty of not more than one hundred dol- 
lars, to be recovered with costs of suit in civil action in the name 


of the Territory of Washington, before any justice of -the peace 
66 
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having jurisdiction; one-half of the fine so collected shall be 
paid into the county treasury for the benefit of common schools 
in said Yakima county, and the other half shall be paid to the 
person or persons informing the nearest justice of the peace that 
such offense has been committed. All such fines and costs shall 
be collected without stay of execution, and such defendant or 
defendants may, by order of the court, be confined in the county 
jail until such fine and costs shall have been paid. 


Sec. 11. That in all controversies respecting the right to 
.water in the county of Yakima whether for mining, manufact- 
uring, agriculture or other useful purposes, the rights of the 
parties shall be determined by the dates of appropriation respect- 
ively. 

Sec. 12. This act shall take effect and be in force from 
and after its passage. 


APPROVED, Nov. 13, 1873. 


AN ACT 


FOR THE RELIEF OF WILLIAM LEWIS, SHERIFF OF YAKIMA 
COUNTY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of one hundred 
and seventy-five dollars be and the same is hereby appropriated to 
reimburse William Lewis, sheriff of Yakima county, for moneys 
expended by him in transporting Indian Dick, a Territorial 
prisoner, from Yakima City to Steilacoom. 


Sec. 2. The territorial auditor is hereby required to draw 
his warrant in favor of William Lewis for said sum, and the 


LOCAL AND PRIVATE LAWS. 523 


territorial treasurer is hereby required to pay the same out of 
any moneys in his hands not otherwise appropriated. 


Sec. 3. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 
TO PAY FOR PRINTING. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the territorial auditor be 
and he is hereby directed to draw warrants on the territorial 
treasurer for the following sums of money to the following named 
persons: 

To J. H. Munson for publishing two election proclamations, 
thirty dollars. 

To Brown & Sons for publishing two election proclamations, 
thirty dollars. 

To J. M. Murphy, for publishing two election proclamations, 
thirty dollars. 

To R. M. Smith & Co. for publishing one election proclama- 
tion, fifteen dollars. 

To E. T. Gunn, for publishing two election proclamations and 
printing notary public certificates, forty-five dollars. 

To S. L. Maxwell for publishing two election proclamations 
and proposals to clothe insane, thirty-four dollars. 

To B. M. Washburn for publishing two election proclamations, 
thirty dollars. 

To A. B. Pettygrove for publishing two election proclamations, 
thirty dollars. 
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To Bagley & Harned for publishing anditor’s quarterly re- 
ports, ending June and September, 1873, thirty-three dollars. 

To Chas. Prosch & Sons for publishing two election proclama- 
tions, thirty dollars. 


Sec. 2. The territorial auditor is hereby authorized to 
issue warrants for election proclamations, but in no case to allow 
more than fifteen dollars for one election. 

Sec. 3. The territorial treasurer is hereby authorized 
pay the same out of any money in the treasury not otherwise 
appropriated. 


Sec. 4. This act shall take effect and be in torce trom and 
after its passage. 
APPROVED, Nov. 14. 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED “AN ACT AMENDATORY OF AN 
ACT ENTITLED AN ACT AMENDATORY OF AN ACT ENTITLED 
AN ACT TO INCORPORATE THE TOWN OF OLYMPIA,” AP- 
PROVED Nov. 29, 1871. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That section one of article three 
of said act be and the same is hereby amended, to read as follows, 
viz: For the government of said town of Olympia there shall 
be annually elected in the manner hereinafter provided, a mayor, 
six trustees and two justices of the peace, who shall hold their 
office for one.year or until their successors shall be duly elected 
and qualified. 


Sec. 2. That section two of article three of said act be 
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and the same is hereby amended as follows, viz: The mayor 
and justices of the peace shall be elected by the whole town, and 
each ward shall elect two trustees. 


Sec. 3. That section five of article three of said act be 
and the same is hereby amended by adding the following proviso 
thereto, viz: Provided, That this section shall not be con- 
strued to require a voter who has once registered to register 
again, unless he shall have lost his residence, or changed his 
ward. 


Src. 4. That section one of article four of said act be and 
the same is hereby amended so that the same shall read as fol- 
lows, viz: That a general election for two trustees in each ward 
shall be held on the first Monday in April of each year. Hach 
ward shall also vote fora mayor and two justices of the peace 
for the whole town, and the mayor and justices of the peace 
must be qualified voters in the town. 

Sec. 5. That section three of article four of said act be and 
the same is hereby amended by striking out the words trustees 
and a mayor, and inserting in lieu thereof the words, “town 
officers.” 


Sec. 6. That section five of article four of said act be 
and the same is hereby amended by inserting after the word 
“ mayor,” the words -“ or justice of the peace.” 


Sec. 7. That section six of article four of said act be and 
the same is hereby amended by inserting after the word mayor 
the words “and justices of the peace;” and by changing the 
word “candidate” in said section to the word “candidates.” 


Sec. 8. That section ten of article four of said act be and 
the same is hereby amended by striking out all after the number 
of said section and inserting the following in place thereof, viz: 
The clerk of the town board shall be ex officio town assessor. 
He shall perform the duties of his office in such manner as may 
be prescribed by ordinance. 

Sec. 9. That sub-division four,of section fourteen, of arti- 
cle four of said act be and the same is hereby amended to read 
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as follows, viz: The justices of the peace residing within said 
town shall be committing magistrates. They shall hear all com- 
plaints of the violation of town ordinances, and examine all par- 
ties arrested by the town marshal. 

Sec. 10. That article four of said act be and the same 
is hereby further amended by adding the following as sections 
thirteen and fourteen, viz: ‘Section 13. One-half of all moneys 
hereafter paid into the town treasury, excepting only the road 
fund, and funds raised by a special tax, shall be reserved and set 
apart each year, as a special fund to be applied in payment of 
the debt of the town of Olympia. And the town treasurer shall 
apply the special fund reserved and set apart as aforesaid, in pay- 
ment of said debt in such order as may be prescribed by ordi- 
nance, until the same is extinguished. After the payment in full 
of said indebtedness said special fund shall become a part of the 
municipal fund.” “Sec. 14. Said board of trustees shall also have 
power to license persons to keep drinking houses or saloons within 
the corporate limits of the town of Olympia in conformity with the 
requirements of the general laws regulating the issue of such 
license; and the board of trustees is hereby vested with the 
same power, within such limits as is conferred by the general 
law upon the county commissioners, and the sum required to be 
paid by the applicant for such license shall be paid to the town 
treasurer, instead of the county treasurer.” 

Sec. 11. That article five of said act be and the same is 
hereby amended by adding the following, viz: ‘Section 3. 
The justices of the peace when acting as committing magis- 
trates, shall receive the same fees that are allowed for similar 
services under the general laws of the Territory. 

Sec. 12. That section one of article six of said act be and 
the same is hereby amended by striking out the words “ commit- 
ting magistrate is the judicial officer,” and inserting in lieu 
thereof the words “justices of the peace are the judicial officers.” 

Sec. 13. That section two of article six of said act be and 
the same is hereby amended by changing the word “ magistrate ” 
to the plural, 
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Sec. 14. That section sixteen of article six of said act be 
and the same is hereby amended to read as follows, viz: The 
justices of the peace must keep a proper account of all fines, 
costs or other moneys received by them, or paid into their courts 
when acting as committing magistrates, and they must pay to 
the treasurer monthly, all moneys mentioned in this section, and 
take duplicate receipts therefor, one of which they must file with 
the clerk. 

APPROVED, Nov. 11, 1873. 


AN ACT 
TO APPROPRIATE MONEY TO PAY FOR BOOKS. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the territorial auditor is 
hereby authorized to draw a warrant in favor of Governor E. P. 
Ferry for the sum of thirty dollars to pay for books to distrib- 
ute to persons seeking information regarding the resources and 
climate of Washington Territory. 


Sec. 2. The territorial treasurer is hereby authorized to 
pay the same out of any money in the treasury not otherwise 
appropriated. 

Sec. 3. This act shall be in force from and after its 
passage. 

ApproveD, Nov. 14, 1873. 
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AN ACT 


TO AMEND AN ACT ENTITLED AN ACT TO REGULATE FEES AND COSTS 
OF SHERIFFS IN THE COUNTIES OF KITSAP AND JEFFERSON, 
APPROVED NOV. 29, 1873. 


Section 1. Beit enacted by the Legislative Assembly of 
the Territory of Washington, That all of section one of the act to 
which this is amendatory be and the same is hereby repealed, except 
that part of said section relating to mileage and the enacting 
clause. 

Sec. 2. This act to take effect and be in force from and 
after its passage. ` 

APPROVED, Nov. 14, 1873. 


AN ACT 
TO RE-LOCATE THE COUNTY SEAT OF LEWIS COUNTY. 


Section 1. Beit enacted bythe Legislative Assembly of 
the Territory of Washington, That from and after the first day 
of August, A.D. 1874, the county seat of the said county of Lewis 
shall be and remain at the town of Sandersville, in said county. 
And the board of county commissioners are hereby directed to 
cause all books, archives and other county property which by law is 
required to be kept at the county seat, to be removed to said 
town of Sandersville, by or before said first day of August, A. 
D. 1874. l 
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Sec. 2. Immediately upon the deposit in the office of the 
county auditor of Lewis county by Mrs. Basey, the proprietress 
of said town of Sandersville, of a deed in fee simple, with good 
and sufficient covenants of warrantee, conveying to said Lewis 
county a block in said town of Sandersville, at least four hun- 
dred teet square, upon which county buildings are to be erected, 
the said county auditor is hereby directed to give notice to the 
county commissioners of said county, who shall upon receipt of 
the same hold a special term of said board, for the purpose of 
taking necessary measures to secure the erection of county build- 
ings and offices upon said block of land, in the town of Sanders- 
ville aforesaid. 


Sec. 3. The said county commissioners are hereby empow- 
ered to adopt the necessary plans and let contracts for the erec- 
tion of suitable county buildings, and for that purpose may 
appropriate a sum not to exceed one thousand dollars, payable 
in the same manner as other county indebtedness is paid. The 
construction of such buildings and the expenditure of the funds 
to be used in such construction shall be under the exclusive con- 
trol and direction of the said board of county commisioners. 


Sec. 4. All acts and proceedings necessary to be done and 
performed at the county seat, which shall or may be done and 
performed at Claquato, (heretofore the county seat of said county) 
between the date of the approval of this act and the said first 
day of August, A. D. 1874, shall be as legal and valid, and 
have the same binding force and effect, as though this act, or 
anything herein contained had not passed. 


Sec. 5. This act to take effect and be in force trom and 
after its passage. i 


APPROVED, Nov. 11, 1873. 
67 
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AN ACT 


AUTHORIZING THE PURCHASE OF THE RIGHT TO MAKE AND USE 
THE RUNQUIST PATENT SHACKLE ON TERRITORIAL CONVICTS 
AND OTHER PERSONS CONVICTED OF CRIME IN WASHINGTON 
TERRITORY. 


Wuaenreas, Peter Runquist, of Washington Territory, did on 
the 27th day of August, A. D. 1872, have issued to him by the 
United States Government, letters patent for a new and useful 
improvement in convict’s shackle to run for the period of seven- 
teen years, and, whereas, it is desirable that the Territory have 
the right to manufacture and use upon Territorial convicts and 
other prisoners confined in county jails or that may hereafter be 
confined in the Territorial penitentiary as Territorial prisoners or 
in county jails as county prisoners the said improved convict 
shackle, therefore, 


Section 1. Be it enacted by the Legislative : Assembly 
of the Territory of Washington, That there be and there 
hereby is appropriated out of the Territorial treasury the sum of 
five hundred dollars, for the purpose of purchasing from the 
said Peter Runquist the right to make and use the said im- 
proved convict shackle by the Territory of Washington for the 
purpose stated in the preamble of this act during the remainder 
of the period for which said patent is granted to the said Peter 
Runquist. 


Sec. 2. If the said Runquist shall within thirty days 
from the passage of this act make to the Territory of Washing- 
ton a good, sufficient deed of the right to make and use the said 
improved convict shackle for the purposes stated in the preamble 
to this act for the remainder of the time mentioned in said pa- 
tent granted to said Runquist, to be approved by the governor, 
then upon the presentation of such certificate of approval by 
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the governor to the territorial auditor it shall be his duty to 
draw his warrant on the territorial treasurer in favor of said 
Peter Runquist, for the sum of five hundred (500) dollars. 


Sec. 3. Upon presentation of said warrant to the terri- 
torial treasnrer, it shall be his duty to pay the same out of any 
money in the treasury, not otherwise appropriated. 


Sec. 4. The deed mentioned in the second section of this 
act, if made and appreved by the governor, shall then be de- 
posited with the secretary of the Territory for safe keeping. 


Sec. 5. This act shall take effect and be in force from 
and after its passage. 


APPROVED, Nov. 14, 1873. 


AN ACT 


TO LOCATE A TERRITORAL ROAD FROM KALAMA CITY IN COWLITZ 
COUNTY TO YAKIMA CITY IN YAKIMA COUNTY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That William Bratton, Sr., and 
John Timmon of Cowlitz county and E. P. Boyle of Yakima 
county, are hereby constituted a board of commissioners to view, 
locate and mark a territorial road from the city of Kalama in 
Cowlitz county via Lewis river, and thence by the best and most 
practicable route across the Cascade mountains to Yakima City 
in Yakima county. 


Sec. 2. Said commissioners shall meet on the first Monday 
in June or as soon thereafter as a majority of the said commis- | 
sioners shall agree upon and after being duly sworn by an officer 
authorized to administer oaths faithfully to perform the duties 
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assigned them, shall proceed to view, locate and mark out a road 
between said points on the ground best adapted for that purpose. 


Sec. 3. Said commissioners shall make a true report of 
their proceedings and cause a certified copy thereof to be filed 
with the secretary of the territory and also with the county aud- 
itors of the respective counties through which the road will pass 
within sixty days from the completion of their labors. 


Sec. 4. The said commissioners shall receive three dollars 
per day for the time actually employed in performing the duties 
assigned them, each to be paid out of the county treasury of 
each of said counties in proportion to the amount of road in 
such county. 


Sec. 5. This act to take effect and be in force from and 
after its passage. 
APPRovED, Nov. 14, 1873. 


AN ACT 


RELATING TO THE ELECTION AND TERMS OF OFFICE OF JUSTICES 
s OF THE PEACE IN THE TOWN OF OLYMPIA. 


Section 1l. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That nothing contained in an act 
entitled “an act relating to justices of the peace, and to 
their practice and jurisdiction” shall be construed to apply to 
the election or appointment of justices of the peace, or their 
terms of office inthe town of Olympia. But that said justices 
shall be elected and hold their offices in said town in accordance 
with the provisions of its charter. 


Sec. 2. This act to be in force from and after its passage. 
Approven, Nov. 11, 1873. 
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AN ACT 


FOR THE RELIEF OF REV. P. E. HYLAND AND REV. C. A. HUNT- 
“INGTON, CHAPLAINS OF THE ASSEMBLY. 


Srecrion 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of fifty dollars 
each be and the same is hereby appropriated out of any money 
in the Territory for the relief of Rev. P. E. Hyland and Rev. C. 
A. Huntington, Chaplains of the Assembly. 


Sec. 2. Upon demand it shall be the duty of the territo- 
rial auditor to draw his warrants on the territorialt reasurer in 
favor of the said P. E. Hyland and C. A. Huntington for fifty 
dollars each, which shall be paid out of any money in the treas- 
ury not otherwise appropriated. 

APPROVED, Nov. 14, 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED ‘AN ACT TO INCORPORATE THE 
CITY OF KALAMA,” APPROVED NOVEMBER 29, 1871. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That sub-division 7, section 1, 
article 6, of an act, entitled “an act to incorporate the city of 
Kalama,” approved November 29, 1871, be and the same is here- 
by amended, so as to read as fullows: To license, tax and regu- 
late auctioneers, taverns, restaurants, hawkers, peddlers, brokers, 
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yawnbrokers, saloons, or places for the retailing of spirituous, 
malt or fermented liquors, bowling alleys, bar-rooms, billiard 
tables, theatrical and other exhibitions, shows and amusements, 
runners for hotels or vessels, porters, and fix the rate of porter- 
age, hacks, carriages, wagons, carts, drays, trucks and omnibuses, 
and to fix the rates to be charged for the carriage of persons and 
property, and any person having a license issued by the authori- 
ty of the mayor and common council of said city of Kalama, to 
carry on any business mentioned in this section, within the cor- 
porate limits of said city, shall not berequired to obtain an addi- 
tional license for such business from the county commissioners 
or any other authority in the county, it being the intention of 
this act to vest the right to grant such licenses, the manner of 
their issuance and the disposal of one-half of the proceeds of the 
same, exclusively with the sdid mayor and common council, to 
be regulated by ordinance, and the remaining one-half of said 
licenses to be paid into the common-school fund of said county, 
and all acts and parts of acts in any manner conflicting herewith 
be and the same are hereby repealed so far as the same apply tu the 
said city of Kalama. 


Sec. 2.. The city shall constitute one school district, and 
its boundaries shall not be altered, but in all other respects the 
said district shall be subject to the provisions of the general 
school laws of the territory. 


Sec. 3. he said city of Kalama shall hereafter constitute 
one road district and the mayor and common council shall here- 
after exercise sole and exclusive jurisdiction over all public high- 
ways, roads, streets, alleys and public grounds, within said cor- 
porate limits with the same power aud jurisliction over all roads 
within said district, as is now vested by law in the board of coun- 
ty commissioners, and all road taxes of whatever kind, payable 
on taxable property, within said corporate limits, (including 
delinquent taxes) or payable by persons residing within said city 
limits, shall be assessed and collected in the manner provided by 
ordinance of the suid mayor and common conncil and be ex- 
pended by them, in such manner as they may direct, in the lay- 
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ing out, alteration and improvements of public highways, streets, 
alleys and public grounds within said city limits, and all road 
labor due in said district or road labor performed in lieu of 
the payment of taxes therein, shall be used and expended by 
the supervisor of said district on the roads, streets, alleys 
and public grounds in said district under the general supervi- 
sion of the mayor aud common council and the road super- 
visor of said district shall make all the settlements required by 
law to be made with the mayor and common council of said 
city. 

Sec. 4. All acts and parts of acts in any manner conflict- 
ing with any of the provisions of this act, be and the same are 
hereby repealed. 

Sec. 5. This act shall take effect and be in torce from and 
after its passag >. 

APPROVED, Nov. 14, 1873. 


AN ACT 
TO PAY CERTAIN EXPENSES. 


Section 1. Be tt enac‘ed by the Legislative Assemb'y of 
the Territory of Washington, That the territorial anditor is 
hereby authorized to draw a warrant injfavor of Governor E. P. 
Ferry for the sum of “three hundred and fifty-two dollars” to 
pay H. C. Courtney and J. W. Sullivan superintendent of jail 
department at Victoria for costs and keeping Jo Nohanno ac- 
cused of the murder of James and Salina Dwyer. 

Sec. 2. The Territorial treasurer is hereby authorized to 
pay the same out of any money in the treasury not otherwise 
appropriated. 

APPROVED, Nov. 14, 1873. 
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AN ACT 
FOR THE RELIEF OF THE SHERIFF OF THURSTON COUNTY. 


Section 1. Bett enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of two hundred 
and fourteen dollars, be and the same is hereby appropriated out 
of any money in the treasury, for payment of money expended 
by William Billings, sheriff of Thurston County, in pursuing 
and retaking G. T. Ohse, a territorial convict who escaped his 
place of confinement. 

Sec. 2. Upon demand, it shall be the duty of the terri- 
torial auditor to draw his warrant on the territorial treasurer in 
favor of William Billings, for the sum of two hundred and four- 
teen dollars, which shall be paid out of any money in the treas- 
ury not otherwise appropriated. 


Approven, Nov. 14, 1873. 


AN ACT 


TO PROVIDE FOR COMPLETING THE RECORDS OF THE PRESENT 
LEGISLATIVE ASSEMBLY. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That Charles W. Frush and 
Beriah Brown are hereby employed to complete the records of 
the Legislative Assembly for its present session, after the ad- 
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journment of the same; for which they shall be allowed fifty 
dollars each. 


Sec. 2. It shall be the duty of the territorial auditor to 
draw a warrant for said sums as named in section one of this 
act, in favor of Charles W. Frush and Beriah Brown severally; 
and the territorial treasurer is hereby authorized and directed to 
pay the amount of said warrants out or any money in the trea- 
sury. 

Sec. 3. This act to take effect from and after its passage. 

APPROVED, Nov. 14. 1873. 


AN ACT 


TO APPROPRIATE MONEY TO PAY FOR SERVICES OF CLERK FOR 
JUDICIARY COMMITTEE OF THE HOUSE. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the territorial auditor be 
and is hereby authorized to draw a warrant in favor of A. H. 
Lowe for one hundred and seventy-five dollars for services as 
clerk of judiciary committee of the House during the present 
session. 

Sec. 2. The territorial treasurer is hereby authorized to 
pay the same out of any moneys in the treasury not otherwise 
appropriated. : 

Sec. 3. This act shall take effect and be in force from 
and after its passage. 

ApproveD, Nov. 14, 1873. 
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AN ACT 


TO AMEND AN ACT ENTITLED “ AN ACT TO DEFINE THE BOUND” 
ARY LINES OF PACIFIC COUNTY.” 


Section 1. Be ü enacted by the Legislative Assembly of 
the Territory of Washington, That the act to which this act is 
amendatory, passed January 13, 1860, be amended by striking 
out the figures nineteen and thirty and inserting in lieu thereof 
the figures (7) seven and (18) eighteen consecutively. 

APPROVED, Nov. 14, 1873. 


AN ACT 


PROHIBITING THE OWNERS OF HOGS IN CHEHALIS COUNTY FROM 
PERMITTING THE SAME TO RUN AT LARGE. 


Section l. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the owners of hogs in 
Chehalis county, be and they are hereby prohibited from permit- 
ting the same to run at large with the limits of said county. 

Sec. 2. That the owner or owners thereof shall be liable 
for the actual damages committed by his or their hogs when 
running at large in said county; said damages to be recovered in 
an action at law, by the person or persons suffering the same. 

Sec. 3. This act shall be in force from and after its 


passage. 
APPROVED, Nov. 13, 1873. 
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AN ACT 


FOR THE RELIEF OF S. HEMENWAY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of two hundred 
and fifty dollars be and the same is hereby appropriated out of 
the territorial treasury iu favor of S. Hemenway for one month’s 
medical services rendered at the territorial asylum for the insane, 
and medicines furnished asylum for the insane and territorial con- 
victs. 

Sec. 2. Upon demand, it shall be the duty of the terri- 
torial auditor to draw a warrant in favor of 8. Hemenway, for 
the sum of two hundred and fifty dollars, and the territorial 
treasurer is hereby authorized to pay the same out of any money 
in the treasury, not otherwise appropriated. 


Sec. 2. This act to take effect and be in force from and 
after its passage. 
APPROVED, Noy. 14, 1873. 


AN ACT 
FOR THE RELIEF OF J. H. MUNSON. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of forty (40) 
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dollars be and the same is hereby appropriated out of the terri- 
torial treasury in favor of J. H. Munson, it being money ex- 
pended by said Munson in providing a seal for the office of the 
territorial treasurer. 


Src. 2. Upon demand, it shall be the duty of the territo- 
rial auditor to draw a warrant for the sum of forty (40) dollars 
in favor of J. H. Munson, and the territorial treasurer is hereby 
authorized to pay the same out of the first money in the 
treasury. 

Sec. 3. This act to take effect and be in force from and 
after its passage. 

ApproveED, Nov. 11, 1873. 


AN ACT 


FOR THE RELIEF OF WILLIAM R. DOWNEY. 


Section 1. Be it enacted by the Legislative Assembly of 

the Territory of Washington, That the sum of three hundred 

Collars be and the same is hereby appropriated out of the terri- 

torial treasury for the payment of William R. Downey for ser- 

vices and supplies under an act entitled, “ An act appropriating 

-money to aid in the construction aud repair of certain roads,” 
approved January 27, 1866. 


Sec. 2. It shall be the duty of the territorial auditor, on 
demand, to draw his warrant on the territorial treasury in favor 
of William R. Downey for the sum of three hundred dollars, 
and the territorial treasurer shall pay the same out of any money ` 
in the treasury nut otherwise appropriated. 
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Sec. 3. That an act entitled, “Afi act to provide for the 
payment to William R. Downey for labor and supplies performed 
and furnished in repairing the military road leading from Fort 
Steilacoom to Fort Walla Walla, through the Nachess pass,” 
approved January 23, 1868, be and the same is hereby repealed. 


Sec. 4. This act to take effect and be in force from and 
after its passage. 
Approven, Nov. 8, 1873. 


AN ACT 


FOR THE PROTECTION OF STOCK RAISERS IN THE COUNTIES OF 
CLALM AND JEFFERSON. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That hereafter it shall not be law- 
ful for any person owning or keeping a bull over twelve months 
of age in the counties of Clalm or Jefferson in this Territory, — 
to suffer such animal to run at large, in either of said counties, 
under a penalty of not less than five nor more than fifty dollars 
fine, and costs of suit for each offense, to be recovered before 
any justice of the peace having jurisdiction. 

l Sec. 2. It-shall be lawful for any person finding any ani- 

mal named in the first section of this act, to notify the owner to 
take such animal up from running at large, if he is known to the 
finder. If said owner neglect or refuse to take care of said ani- 
mal, he shall be liable to be prosecuted for such neglect, and 
shall forfeit and pay the sum of ten dollars for every such neg- 
lect, which may be recovered before any justice of the peace in the 
county in which the animal was found, or before any justice of 
the peace of the county in which the owner resides. 
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Sec. 3. If any animal be running at large where the 
owner is not known, it shall be lawful for any person to take up 
and impound said animal in a sufficient field or pasture, and 
forthwith make a statement to the nearest justice of the peace 
of the county in which said animal is taken up, under oath, of 
the taking up of said animal, whereupon the said justice shall 
appraise the animal and immediately notify the county auditor 
of the same county, by letter or otherwise, that an animal has 
been taken up, with marks, natural and artificial, etc., and also 
order the person taking up said animal to post notices describ- 
ing said animal, in three public places in the county; and if 
after the expiration of thirty days no owner appears he shall be 
sold, upon satisfactory proof being furnished any justice of the 
peace that the animal has been taken up in accordance with the 
provisions of this act, who shall thereupon issue an order to any 
constable to sell the animal at public auction, and pay the 
expenses of the party taking up said animal, out of the pro- 
ceeds of the sale, and the remainder, if any, shall be paid to the 
county treasurer for the use of the owner. If no owner ap- 
pears within one year, the money so paid shall be applied to the 
use of common schools: Provided, That if at any time pre- 
vious to the sale, the owner of said animal should appear and 
prove said animal to be his, he shall be entitled to the same by 
paying charges, which shall be two dollars for taking up, posting 
notices, etc., and a reasenable rate for keeping the same. 

Sec. 4. All fines and forfeitures arising under this act 
shall be paid into the school fund of the county where the same 
shall be recovered. 

Sec. 5. This act to take effect and be in force from and 


after its passage. 
ApproveD, Nov. 14, 1873. 
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AN ACT 


TO CHANGE THE NAME OF CHARLES WILSON TO CHARLES HENRY 
VALPY. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the name of Charles Wil- 
son be and same is hereby changed to Charles Henry Valpy. 

Sec. 2. This act to take effect and be in force from and 
after its passage. 

Approven, Nov. 10. 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED, “AN ACT TO INCORPORATE THE 
CITY OF VANCOUVER,” APPROVED JANUARY 29, 1868. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That section 19 of chapter 3 of 
said act be amended so as to read as follows: All officers elected 
or appointed by this act before entering upon the duties-of their 
offices must take and subscribe to an oath before a justice of the 
peace or some other officer qualified to administer oaths, which 
oath shall be filed with the recorder, and to the following effect: 
I, A. B., do solemnly swear, thai I will support the constitution 
and laws of the United States and laws of this Territory, and 
that I will to the best of my ability faithfully perform the du- 
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ties of the office of —-————_—— during my continuance therein; 
sgo help me God. 

Sec. 2. That section 40 of chapter 7 be amended to read 
as follows: The recorder has jurisdiction of all crimes defined 
by any ordinance of the city of Vancouver, and of all actions 
brought to enforce or recover any forfeiture or penalty declared 
or given by any such ordinance; he shall also within the limits 
of said city have all the powers of a justice of the peace, but no 
other or greater unless he shall be elected a justice of the pre- 
cinct in which said city of Vancouver is located at the general 
election for county officers. 


Sec. 3. That section 41 of chapter 7 be stricken out. 


Sec. 4. This act to take effect and bein force from and 
after its passage. 
APPROVED, Nov. 11, 1873. 


AN ACT 


TO CHANGE THE NAME OF ALEXANDER BRAID MONRO TO THAT 
OF EDWARD ELDRIDGE, 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the name of Alexander 
Braid Monro be and the same is hereby changed to Edward Eld- 
ridge. 

Sec. 2. This act shall take effect and be in force from 
and after its passage. 

ApproveD, Oct. 17, 1873. 
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AN ACT 


TO RELOCATE A TERRITORIAL ROAD FROM OLIVER SHFAD’S 
MILL ON THE SKOOKUMCHUCK RIVER, TOA POINT NEAR THE 
RESIDENCE OF BENJ. MELROY, IN THE COUNTY OF LEWIS. . 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That Oliver Shead, William Ogle 
of Thurston county and William Packwood of Lewis, be and 
the same are hereby appointed viewers to view out and relocate 
a territorial road which has been rendered impassable by the 
North Pacific railroad. 


Sec. 2. The said viewers shall meet at the house -of 
Oliver Shead on the Skookumchuck river on the third Monday 
of November, 1873, or within ten days thereafter, and having 
taken an oath before some person authorized to administer tha 
same to faithfully discharge their duties under this act, they 
shall proceed to view and plainly mark out a road from the 
point on said territorial road near the said mill of Oliver Shead, 
to intersect the territorial road at a point near the house of Benj. 
McElroy in the county of Lewis, according to the provisions of 
this act and to make a report thereof to the county commis- 
sioners of Thurston and Lewis counties, on or before‘the first 
Monday in January, 1874, and if such report is favorable the 
county commissioners of the said counties of Thurston and 
Lewis shall declare the same a territorial road. 


Sec. 3. The county commissioners of the above named 
counties, shall cause the said report, together with their action 
thereon to be recorded in the road book of their respective coun- 
ties. 

Sec. 4. The svd viewers shall receive two dollars per day 
for all necessiry ti.ne employed in the viewing and making out 


the said road, to be paid out of the county treasury of the coun- 
w 
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ties of Thurston and Lewis in proportion to the time employed 
in either county; if either of the viewers refuse to act the others 
may choose some person in his stead. 


Sec. 5. This act to take effect and be in force from and 
after its passage. 
APPROVED, Oct. 31, 1873. 


AN ACT 
IN RELATION TO SURVEYS IN THE TOWN OF PORT TOWNSEND. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That A. A. Plummer, Sr., F. 
W. Pettygrove and J. J. H. VanBokkelen be and are hereby 
constituted a board of commissioners to locate and establish the 
corners of the lots and blocks of the original survey of the origi- 
nal town of Port Townsend, as laid ont, and platted by A. A. 
Plummer, Sr., and others, or so many of said corners as they may 
deem necessary for a correct re-survey of said town of Port 
Townsegd; the corners so established by said board of commis- 
sioners to be forever hereafter established points in the survey of 
said town of Port Townsend, and all surveys shall conform 
thereto. 


Sec, 2. The said commissioners or a majority of them 
shall meet within three months from the passage of this act, and 
proceed to locate corners. 


Sec. 3. Said commissioners shall make out, or cause to be 
made a plat of said town with the corners established by them 
plainly marked; said plat shall be filed with the auditor of Jef- 
ferson county, W. T. , 
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Sec. 4. Said commissioners shall receive no compensation 
tor their services, except the actual expense of making such sur- 


vey. 


_ Sec. ő The actual expense of making such survey shall 
be certified to under oath by said board or a majority of them, 
to the treasurer of the board of trustees of said town of Port 
Townsend, which is hereby authorized to pay the same out of 
any money in the treasury. 

Sec. 6. This act to take effect and be in force from and 
after its passage, 

Approven, Nov. 12, 1873. 


AN ACT 
DECLARING BLACK RIVER NAVIGABLE AND A PUBLIC HIGHWAY. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That Black River in Thurston 
and Chehalis counties be and the same is hereby declared navi- 
gable, and a public highway, from its mouth to what is known 
as Shotwell’s Landing. 


Sec 2. Any person through whose land said stream may 
run, that shall feel him or themselves damaged by any of the 
provisions of this act may make complaint in writing to the 
board of commissioners in the county in which such land may 
be located, on or before Jannary 1, A. D. 1875, and when such 
complaint is made to said commissioners, it shall be their duty 
to appoint at their next regular term thereafter, three disinter- 
ested householders of said county, who after being first duly 
sworn to faithfully discharge the duties, shall proceed to view, 
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assess and determing the amount of damages that such person 
or persons may have sustained by the opening of said stream, 
and they shall report the same to the county commissioners 
before their next regular meeting. 


Sec. 3. If the county commissioners shall be satisfied that 
the amonnt of damages as assessed be just and cquitable, they 
shall order the same to be pid out of the county treasury to the 
person or persons so damaged. 


Sec. 4. Any. person who may consider himself aggrieved by 
the assessment of damages as prescribed in the preceding scction, 
may within twenty days after such report is adopted by the 
commissioners appeal therefrom to the district court of the 
proper county. Such appeal shall be taken in the same manner 
as appeals are taken from justices’ courts. 


Sec. 5. All persons appointed viewers under the prévisions 
of this act shall receive the same fee for their services, as is 
allowed to road viewers, which fee shall be paid out of the county 
treasury. 


Sec. 6. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 


FOR THE RELIEF OF I V. MCSSMAN. 


Secrion 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That there be and hereby is 
appropriated out of any money in the territorial treasury not 
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otherwise appropriated, the sum of seventy (70) dollars to pay 
I. V. Mossman, territorial librarian, for money expended by him 
for stationery, printing, stamps and other incidental expenses 
of territorial library for the two years ending October 1, 1873, 
and to pay for 21 days as bailiff for supreme court. 


Sec. 2. The territorial auditor is hereby authorized and 
directed to draw his warrant on the territorial treasurer in favor 
of I. V. Mossman for the sum of seventy (70) dollars, and the 
territorial treasurer is hereby directed to pay the same in its 
regular order. 


Sec. 3. This act shall take effect and be in force from and 
after its passage. 
APPROVED, Nov. 11, 1873. 


AN ACT 


TO ESTABLISH INITIAL AND STANDARD MONUMENTS FOR THE 
SURVEY OF THE STREETS OF THE CITY OF SEATTLE. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That certain mcnuments 
planted by order of the common council of the city of Seattle, 
at a special meeting held October 23, 1873, and located as fol- 
lows, to-wit: one at the intersection of ‘the centers of Commer- 
cial and Mill streets; one at the intersection of the centers of 
Comircial and Main streets; one at the intersection of the 
centers of Mill and Fourth streets; one in the center of James 
and on the esst line of Front streets; one at the intersection 
of the centers of James and Third streets; and one at the inter- 
section of the centers of Thirdand Marion streets of the said city of 
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Seattle, and accurately described in the “notes of the survey of 
Seattle,” bearing date November 1, 1873; copies of which are 
on file with the clerk and engineer of said city, be and the same 
are hereby established the initial and standard points for the 
survey of the streets of the said city of, Seattle of King county, 
W. T. 


Sec. 2. This act to be in force from and after its passage. 
Approven, Nov. 13, 1873. 


AN ACT 


TO CHANGE THE NAME OF SAMUEL FARRIS GRASTY TO SAMUEL 
FARRIS LOVELL, AND MAKE HIM HEIR AT LAW OF ALFRED 
MOORE LOVELL AND MARTHA LOVELL OF THE CITY AND 
COUNTY OF WALLA WALLA, WASHINGTON TERRITORY. 


Section 1. Bett enacted by the Legislative Assembly of 
the Territory of Washington, That the name of Samuel Far- 
ris Grasty be and the same is hereby changed to that of Samuel 
Farris Lovell. 

Src. 2. And be it further enacted that the said Samuel 
Farris Lovell be and he is hereby made the heir at law of Alfred 
Moore Lovell and Martha Lovell of the city and county of 
Walla Walla, Washington Territory, by the express consent of 
said Alfred Moore Lovell and Martha Lovell, hereunto annexed, 
and by the express consent of Rutlige Milton Grasty, the father 
of said Samuel Farris. 

Sec. 3. This act to take effect and be in force from and 


after its passage. 
APPROVED, Oct. 31, 1873. 
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AN ACT 
FOR RELIEF OF JOHN M. IZETT. 


Section 1. Whereas, John M. Izett settled upon and im- 
proved lots numbered three, four, five and six, and the south- 
west quarter of the north-east quarter and the south-east quar- 
ter of the north-west quarter, all in section thirty-six, in town- 
ship No. thirty-three north, of range No. one east of the Wil- 
lamette meridian, in Washington Territory, in the month of 
November, 1857, and prior to the survey, and has resided upon 
and cultivated said tract continuously until the present time; 


Src. 2. And whereas, by the carelessness of his attorney 
his declaratory statement was not filed within the time pre- 
scribed by the law after survey; 


Sec. 3. And whereas, the county commissioners of Island 
county, in which said land is located, have surrendered all claim 
to said tract of land as school land enuring to said county, and 
have selected other land in lieu thereof; 


Sec. 4. Therefore, Be it enacted by the Legislative As- 
sembly of the Territory of Washington, That all the right, 
title and interest, present and prospective, of the said Territory of 
Washington, of, in and to the said lots, three, four, five and six, 
and the south-west quarter of the north-east quarter, and the 
south-east quarter of the north-west quarter, all in section thirty- 
six, in township No. thirty-three north, of range No. one east of 
the Willamette meridian, be and the same is hereby granted, 
conveyed and confirmed unto the said John M. Izett, his heirs 
and assigns forever. 


Sec. 5. This act to be in force from and after its passage, 
AprrovenD, Nov. 10. 


552 LOCAL AND PRIVATE LAWS. 


AN ACT 


FOR THE RELIEF OF JAMES M’AULIFF, LATE SHERIFF OF WALLA 
WALLA COUNTY. 


Section 1. Be it enacted by the Legislative Assembly 
of the Territory of Washington, That the sum of one hun- 
dred and thirty dollars ($130) be and the same is hereby appro- 
priated out of the territorial treasury to re-imburse James Mc- 
Auliff, late sheriff of Walla Walla county, for money expended 
by him in re-capturing and conveying John Snelling, a fugitive 
from justice, arrested at Salem, Oregon, from place of arrest to 
Walla Walla city, and for the costs therein. 


Sec. 2. The territorial auditor is kereby authorized and 
directed to draw his warrant in favor of James McAuliff for 
the sum mentioned in the first section of this act, and the terri- 
torial treasurer is directed to pay the same as other warrants are 
paid by him. 

APPROVED, Nov. 8, 1873. 


AN ACT 


FOR THE RELIEF OF JAMES SEAVY AND WILLIAM HUBBARD. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of thirty-six dol- 
lers be and the same is kereby appropriated out of any money in 
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the territorial treasury to pay James Seavy, clerk of the district 
court of the third judicial district, holding terms at Port Town- 
send, his fees and costs as clerk of said court in the case of the 
Territory against Charles Watts, convicted of murder at the 
September term, A. D. 1871, of said county. 


Sec. 2. That there be and is hereby appropriated out of 
the territorial treasury the sum of one hundred and seventy-five 
dollars to William Hubbard for bringing a territorial convict 
from Yakima county. 3 

Sec. 3. The territorial auditor is hereby instructed to issue 
to said James Seavy a territorial warrant for the above named sum 
first appropriated, and to William Hubbard a territorial warrant 
for the sum named in the second section, and the territorial treas- 
urer is authorized and directed to pay the same out of any money 
in the treasury not otherwise appropriated. 

Sec. 4. This act shall take effect and be in force from and 
after its passage. 

APPROVED, Nov. 14, 1873. 


AN ACT 


TO ENCOURAGE THE PLANTING AND GROWING OF TIMBERIN THE 
COUNTIES OF STEVENS AND WHITMAN. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the board of commissioners 
of the respective counties of Stevens and Whitman are hereby 
empowered at their May meeting, A. D. 1874, and at their No- 
vember meeting in each year thereafter to exempt from taxation, 
except ‘for territorial purposes, the real or personal property of 

70 
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each tax payer, who shall within the county within such year, 
plant and suitably cultivate or having within such year or the 
preceding year planted, shall suitably cultivate one or more acres 
of forest trees for timber, to an amount not exceeding three hun- 
dred doliars for each acre: Provided, That said board may fix 
the minimum number of trees which shall be grown on each acre. 


Sec. 2. Any person claiming the benefit of such exemp- 
tion may appear before the board of commissioners of the county 
at any regular meeting, and upon making proof by sworn evi- 
dence, showing to the satisfaction of said board that he has 
complied with the requirements which entitle him to such exemp- 
tion, he shall receive from the clerk of the board a certificate 
stating the amount of the exemption, which shall be received by 
the.county treasurer in satisfaction of the taxes exempted. 

Sec. 3. This act to take effect and be in force from and 


after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 


ALLOWING A SALARY TO THE COUNTY AUDITOR OF KITSAP 
COUNTY IN LIEU OF CERTAIN FEES. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That on and after the first 
day of January, A. D. 1874, the county auditor of Kitsap 
county in said territory, (for all services performed by said officer 
as clerk of the county commissioner’s court, in the making of 
assessment roll, tax list, and all other clerical services for the 
said county now imposed by law), shall be paid out of the 
county treasury an annual salary of five hundred (500) dollars, 
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in lieu of the fees now allowed for such services, said salary to be 
paid quarterly on the day of April, July, October and 
January of each year. 


Sec. 2. Nothing in this act contained shall be so construed 
as to prevent the said county auditor from receiving the fees 
allowed by law for recording deeds, and other clerical services not 
performed for the county by virtue of his office as county audi- 
tor and ex officio clerk of the board of county commissioners. 


Sec. 3. This act shall be in force from and after its 


passage. 
APPROVED, Nov. 11, 1873. 


AN ACT 


TO CHANGE THE NAME OF THOMAS J, HARRINGTON TO THAT OF 
JOHN M’CALL, AND MAKE HIM THE HEIR AT LAW OF CHARLES 
M’CALL AND MARION J, M’CALL OF WAHKIAKUM COUNTY, 
WASHINGTON TERRITORY. 


Section 1l. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the name of Thomas John 
Harrington, a minor child of the age of two years and six months, 
now of Wahkiakum county, Washington Territory, be changed 
to that of John McCall. 

Sec. 2. That the said John McCall shall be and is hereby 
made the heir at law of Charles McCall and Marion J. McCall 
of said county. 

Sec. 3. That this act shall take effect and be in force from 
and after its passage. 

APPROVED, Nov. 3, 1873. 
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AN ACT 


IN RELATION TO ALFRED A. PLUMMER, JUNIOR, OF PORT TOWN- 
SEND, JEFFERSON COUNTY, WASHINGTON TERRITORY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That from and after the passage 
of this act, Alfred A. Plummer, Junior, of Port Townsend, 
Jefferson county, Washington Territory, shall be deemed and 
taken to be of full age for all purposes precisely the same as if 
he had reached the fullage of twenty-one (21) years: Pro- 
vided, That nothing in this act shall be so construed as to 
give the said Alfred A. Plummer, Junior, the right to vote or 
hold office. ` 


Src. 2. This act shall take effect and be in force from 
and after its passage. 
APPROVED, Nov. 12, 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED, “AN ACT TO INCORPORATE THE 
CITY OF SEATTLE.” 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That section six, chapter two, 
“Of the government of the city,” be amended to read as follows, 
to-wit: There shall be elected as hereinafter specified, a recorder, 
treasurer, marshal, city engineer, and an assessor and collector, 
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who shall be officers in the munizipal corporation. The recorder 
and marshal shall be elected for one year by the qualified voters 
of this corporation, as hereinafter provided, and shall hold their 
offices until their successors are elected and qualified. The 
treasurer, and the assessor, collector, and city engineer, shall be 
elected by the common council. The votes of a majority of the 
members then constituting the council being necessary to elect, 
and they shall hold their offices until their successors are elected 
and qualified; liable however to be removed at any time by the 
council for malfeasance, inattention or incompetency, 


Sec. 2. That section ten, (10) chapter (3) three, be 
amended to read as follows, to-wit: At all elections for city 
officers the vote shall be by ballot, at the time and places des- 
ignated by the common council. 2 

Sec. 3. That section eleven, (11) chapter three, (3) be 
amended to read as follows, to wit: The clerk of the common 
council, under the direction of the council, shall give ten days’ 
notice by publication in some newspaper published in said city 
of such general clection, or by posting the same in at least seven 
public places in said city and one of said notices to be posted in 
each ward ot said city (provided said notice is given by posted 
notices) of the officers to be elected, the places in each ward des- 
ignated for holding the election, and the names of the judges 
and clerks appointed to conduct the same in the respective wards. 

Sec. 4. That section thirty-two, (32) chapter five, (5) “Of 
the Organization and Powers of the Council” be amended by 
adding thereto the following subdivisions: ‘23. To divide 
the city into not less than three nor more than seven wards, 
and to provide for holding elections therein. 24. To ex- 
tend, locate, open, alter .or vacate any street, alley, block, 
or part of any street, alley or block: Provided, That no 
street shall be extended, located or altered, except upon a 
petition to the city council, signed by a majority of resident real 
estate owners inthe ward where said street is to be extended, 
located or altered: And,Provided further, That no street, alley 
or block shall be extended, vacated or altered, until the ques- 
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tion shall have been submitted to a vote of the resident real 
estate owners of the said city of Seattle at a general or special 
election, and shall have received a majority of all the votes of the 
aforesaid resident real estate owners in favor of such extension, 
vacation or alteration. 25. To apnoint three disinterested 
house - holders of the city to assess the damages sustained 
by any person in extending, locating or altering any street; 
and to provide for the time, place and manner of presenting 
claims for damages: Provided, That any person who may 
conceive himself or herself aggrieved by the assessment of 
damages in extending, locating or altering any street, may 
within (20) twenty days after the assessment is adopted by 
the city council, appeal therefrom, to the district court; and 
such appeal shall be taken to the district court, in the 
„same manner as appeals from the justices of the peace courts, 
and if the appellant shall fail to recover a judgment more favor- 
able than the repot appealed from, he or she shall pay all costs 
of the appeal. i 

Sec. 5. That section (84) eighty-four, chapter (9) nine 
of “Miscellaneous provisions,” be amended so as to read as fol- 
lows, to-wit: The corporate limits of the city of Seattle shall 
constitute one road district, and the common council shall have 
the same authority. that is now conferred by law upon the board 
of county commissioners of the several counties of this Territory 
to levy and assess a road poll-tax of not less than three nor more 
than nine dollars on every male person, between the ages of twenty- 
one and fifty years within the boundaries of said city; also, to 
assess not less than two nor more than six mills on every dollars 
worth of property as shown by the returns and assessmeut rolls of 
the assessor of said city of Seattle, which tax shall be collected 
and expended in improving the streets and roads in said 
city, under the direction of the authorities of said city; and 
when the collector or other person authorized by the city council 
of said city of Seattle to collect taxes, cannot find sufficient 
property of a delinquent, out of which to make the amount of 
his road, poll, and property tax, or any part thereof, he must 
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collect the same or any part thereof rcmaining uncollected, by 
an action in his own name against the delinquent, before the 
recorder in the recorder’s court of the said city of Seattle, and if 
judgment be given in sach action against the defendant, it shall 
be enforced in the same manner as a judgment for a fine in a 
criminal action; and the said city council may provide the time 
and manner of commencing said action, and the length of notice 
to be given to the delinquent. The road poll tax shall bedeemed 
delinquent after demand having first been made upon the delin- 
quent by the person authorized to collect the same, and payment 
of said road poll tax refused. 
Approved, Nov. 12, 1873. 


AN ACT 


TO LOCATE A TERRITORIAL ROAD FROM THE KLICKITAT PRAIRIE 
IN LEWIS COUNTY, VIA THE EDEN PRAIRIE TO A POINT ON 
THE NORTHERN PACIFIC RAILWAY AT OR NEAR THE TWENTY- 
FIFTH MILE POST OF SAID ROAD, FROM KALAMA IN COWLITZ 
COUNTY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That William Griffin and Charles 
Layton of Lewis county and John Plomondain of Cowlitz county 
be and are hereby appointed viewers to view out and locate a 
toad according to the provisions of this act. 


Sec. 2. Said viewers shall meet on Monday the tenth day 
of November, 1873, or as soon thereafter as practicable, at the 
honse of Charles Layton near Eden prairie, and having taken 
an oath before some person qualified to administer the 
same, to faithfully discharge their duties under this act, they 
shall proceed to view out, locate, and plainly mark out and 
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survey a read from Klickitat prairie in Lewis county via Eden 
prairie to intersect the Northern Pacific railroad at or near the 
twenty-five mile post from Kalama, in Cowlitz connty, ac- 
according to the provisions of this act, and make a report there- 
of to the county commissioners of Lewis and Cowlitz counties 
on or before the first day of July, A. D. 1874. 


Sec. 3. The county commissioners of the above named 
counties shall cause the said report together with their action 
thereon to be recorded in the road book of their respective 
counties. 


Sec. 4. The said viewers shall receive three dollars per 
day each for all necessary time cmploycd in the viewing and 
marking out the said road to be paid ont of the county treasury 
ot the counties of Pacific and Lewis in proportion to the time 
employed in either county. If either of the viewers cannot or 
refuse to act the others may choose some person in his stead. 

Sec. 5. This act shall take effect and be in force from and 
after its passage. 

APPROVED, Nov. 8, 1873. 


AN ACT 
TO CONFIRM THE ESTABLISHMENT OF A TERRITORIAL ROAD. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That, in pursuance of an act 
approved November 29, 1871, providing for the location ot a 
territorial road trom Walla Walla city in Walla Walla county 
to Fort Colville in Stevens county, said ruad'be confirmed and 
declared established in accordance with the report of the com- 
missioners appointed to view out and locate said road. 
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Sec. 2. This act to take effect and be in force from and 
after its passage. 
APPROVED, Oct. 31, 1873. 


AN ACT 


TO CHANGE THE BOUNDARIES OF CLARKE COUNTY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the north boundary line of 
Clarke county, Washington Territoy be so changed as to run as 
follows: To commence at the Columbia river opposite the mouth 
of Lewis river, thence up Lewis river to the forks of said river; 
thence up the north fork of Lewis river to where said north fork 
of Lewis river intersects the east boundary line of said Clark 
county. 


Sec. 2. That the proportion of the indebtedness of Cow- 
litz county to Clarke county for which the portion of Cowlitz 
county so annexed shall be liable, shall be determined in accor- 
dance with provisions of sections three, four, five and six of an 
act entitled ‘‘ An act in relation to counties,” approved January 
17, 1868. Also the proportion of the indebtedness of Cowlitz 
county shall also be determined by the same sections of the same 
act. $ 


Sec. 3. All acts or parts of acts in conflict with this act be 
and are hereby repealed. l 


Sec. 4. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 14, 1873. 
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AN ACT 


FIXING THE COMPENSATION OF THE COUNTY AUDITOR OF WALLA 
WALLA COUNTY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the county auditor of Walla 
Walla county shall receive a salary of one thousand eight hun- 
dred dollars in lieu of the fees now allowed by law: Provided, 
That the said auditor shall receive the fees now allowed by law 
in addition to said salary for his services as county recorder: 
Provided further, That the county shall not be liable for the 
payment of any fees to said recorder. 

Src. 2. The salary of said auditor shall be paid quarterly 
as other claims against the county are paid. 

Sec. 3. All acts or parts of acts in conflict with this act 
be and the same are hereby repealed. l 

Sec. 4. This act shall take effect and be in force from and 
after the 1st day of January, 1874. 

APPROVED, Oct. 17, 1873. 


AN ACT 


TO AUTHORIZE KING AND OTHER COUNTIES TO VOTE AID TO 
THE SEATTLE AND WALLA WALLA RAILROAD AND TRANS- 
PORTATION COMPANY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the county comnuissioners 
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of the counties of King, Yakima and Walla Walla, or of any 
other county in said territory, upon being notified in writing by 
the Seattle and Walla Walla Railroad and Transportation Com- 
pany through its president or secretary, that the aid of such 
county is desired in connection with the building of the road of 
the said company from Seattle to Walla Walla, stating particu- 
larly the form and manner in which such aid is desired, may 
within ten days thereafter call a special election, in the same 
manner and form as is provided by law for general county and 
territorial elections, at which said election shall be submitted the 
question of such county aid in the form of a proposition, and 
those in favor of such aid shall vote yes, and those opposed shall 
vote no. 


Sec. 2, The returns of such election shall be made, the 
vote counted and announced, as near as practicable in the same 
manner as is now provided by law for general county and terri- 
torial elections: Provided, That a three-fifths vote shall be 
necessary to authorize a county to render such aid. 

Sec. 3. This act to take effect and be in force from and 
atter its passage. 

Appnroven, Nov. 12, 1873. 


AN ACT 


TO CHANGE THE NAME OF IDA ELNORA VAN BEBBER TO THAT OF 
IDA ELNORA BOZARTH, AND MAKE HER AN HEIR AT LAW 
OF C. C. BOZARTH, OF COWLITZ COUNTY, W. T. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the name of Ida Elnora 
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Van Bebber, step daughter of C. C. Bozarth, of Cowlitz county, 
Washington Territory, be changed to that of Ida Elnora Bo- 
zarth. 


Sec. 2. That the said Ida Elnora Bozarth shall be and is 
hereby made an heir at law of the said C. C. Bozarth. 


Sec. 3. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 10, 1873. 


AN ACT 
FOR THE RELIEF OF THE SHERIFF OF PIERCE COUNTY. 


Section 1. Bett enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of two hundred 
dollars be and the same is hereby appropriated out of any money 
in the territorial treasury, for payment of expenses incurred by 
D. W. ©. Davison, sheriff of Pierce county, in pursuing and 
retaking Matthew Hurly and Thomas Coleman, they being ter- 
ritorial convicts who escaped from the Pierce county jail on the 
first day of May, 1872. 


Sec. 2. Upon demand it shall be the duty of the territor- 
ial auditor to draw his warrant on the territorial treasurer in 
favor of D. W. C. Davison for the sum of two hundred dollars, 
which shall be paid by the territorial treasurer in the order of its 
number, date and issue, 

Sec, 3. This act to take effect and be in force from and 


after its passage. 
ApprovED, Nov. 8, 1873. 
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AN ACT 


TO CHANGE THE NAME OF JAMES VALLENTINE, JR., TO JAMES 
FARES. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the name of James Vallen- 
tine, son of Henry and Sarah Vallentine, be and the same is 
hereby changed to the name of James Fares. 

Sec. 2. That the said James Fares, be and is hereby 
made an: heir at law of Joseph and Lucinda Fares of the 
county of King and Territory of Washington on equal footing 
with all other heirs of the said Joseph and Lucinda Fares. 


Sec. 5. This act shall take effect and be in force from and 


after its passage. 
APPROVED, Oct. 23, 1873.* 


AN ACT 
RELATING TO STOCK MARKS. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That it shall not be lawful for 
any person to cut off more than one-third of the ear or ears of 
any domestic animal such as an ox, cow, bull, calf, sheep, goat 
or hog, and any person cutting off more than one-third of the ear 
or ears of any such animals shall be deemed guilty of a misde- 


566 LOCAL AND PRIVATE LAWS. 


meanor, and upon conviction shall be fined in any sum less than 
one hundred dollars. 


Sec. 2. All acts or parts of acts in conflict with this act 
be and the same are hereby repealed. 


Sec. 3. This act to take effect and be in force from and 
after its passage. 


APPROVED, Oct. 21, 1873. 


AN ACT 


TO PROVIDE MEANS FOR BUILDING A COURT HOUSE AND JAIL IN 
KING COUNTY. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That the county commissioners, 
of King county be and they are hereby authorized, and em- 
powered to set apart as a special fund, for the purpose of build- 
ing a court house and jail for said county, all moneys which shall 
be paid into the connty treasury for license until such sum shall 
amount to twelve thousand (12,000) dollars. 


Sec. 2. All license money in King county shall be paid in 
lawful money of the United States. James McNaught, A. A. 
Denny and F. Matthias are hereby constituted a beard of trustees; 
who shall receive all such money from the county treasurer, giv- 
ing their receipt for tbe same, and it shall be the duty of the 
aforesaid trustees to loan all such money coming into their hands 
on good and sufficient security, at not less than one per cent. per 
month, interest, until such time as the same shall be required 
for the above named purpose, when it shall be the duty of said 
trustees to pay out the same on the order of the board of com- 
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missioners of said county; but before the said trustees shall receive 
any such money, they shall file with the county auditor a bond pay- 
able to the county of King in the sum of fifteen thousand (15,000) 
dollars, the bond to be approved by the auditor of King county. 


Sec. 3. This act to take effect and be in force from and 
after its passage. 
APPROVED, Noy. 13, 1873. 


AN ACT 


SUPPLEMENTARY TO AN ACT ENTITLED ‘f AN ACT TO RE-LOCATE 
THE COUNTY SEAT OF LEWIS COUNTY.” 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That section two of the act to 
which this is a supplement be so amended that the county com- 
missioners of the said Lewis county may receive a deed from 
William West for a block of land of the same dimensions as 
described in the said bill, ou land of the said West, which land so 
deeded shall be adjoining the town site, and land of Mrs. Basey; 
or said commissioners may locate the county buildings ona block 
on the land of either or both of the said parties. It being the 
true intent of this supplement to allow the said county commis- 
sioners to locate the most eligible site for such buildings as near 
the Northern Pacific Railroad as practicable, and at, or imm 
ately adjacent to the town of Saundersville, according to the 
plat of said town on file in the office of the auditor of the 
said county of Lewis. 

Sec. 2. This act shall take effect and be in force from and 
after its passage. 

APPROVED, Nov. 14, 1873. 
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AN ACT 
IN RELATION TO ESTRAYS IN THE COUNTY OF WALLA WALLA. 


Section 1. Be it enacted by the Legislative Assem- 
bly of the Territory of Washington, That an act entitled, 
“ An act modifying the law relating to estrays in the county of 
Walla Walla,” approved Nov. 29, 1871, be and the same is 
hereby repealed. 


l Sec. 2. That an act entitled, ‘an actin relation to estrays,” 
approved January 30, 1868, shall apply t to and be in force in the 
county of Walla Walla. 
Sec. 3. This act shall take effect and be in force from and 
after its approval by the governor. 
APPROVED, Oct. 21, 1873. 


AN ACT 


FOR THE RELIEF OF B. W. GRIFFIN, SHERIFF OF WALLA WALLA 
COUNTY. 


Section 1. Be zt enacted by the Legislative Assembly of 
the Territory of Washington, That the sum of one hundred 
and two dollars be, and the same is hereby appropriated out of 
any funds in the territorial treasury not otherwise appropriated, 
to reimburse B. W. Griffin, sheriff of Walla Walla county, for 
money expended by him in recapturing Lung Yow, a territorial 
.conyict under sentence of death. 
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Src. 2. The territorial auditor is hereby authorized and 
required to diaw his warraut on the territorial treasurer in favor 
of B. W. Griffin, for said sum of one hundred and two (102) 
dollars, and the territorial treasurer is hereby required to pay the 
same out of any money in his hands not otherwise appropriated. 


Szc. 3. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 13, 1873. 


AN ACT 


TO AUTHORIZE THE COUNTY COMMISSIONERS OF CLARKE COUNTY, 
WASHINGTON TERRITORY, TO USE ANY FUND OF SAID 
COUNTY TREASURY, NOT OTHERWISE APPROPRIATED, FOR 
REPAIRING AND BUILDING OF BRIDGES ON COUNTY ROADS 
AUTHORIZED TO BE REPAIRED OR BUILT BY SAID COUNTY 
COMMISSIONERS, OR THAT MAY ALREADY HAVE BEEN §S0 
REPAIRED OR BUILT. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the county commissioners 
of Clarke county, Washington Territory, be and they are hereby 
authorized to use any fund in the treasury of said county, not 
otherwise appropriated for the payment of any repairs or the 
Luilding of any bridges on county roads of said county, that 
may have been repaired or built, or may hereafter be repaired 
or built, by order of said county commissioners. 


Sec. 2. This act shall take effect and be in force from and 
after its passage. 
APPROVED, Nov. 3, 1873. 
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AN ACT 


FOR THE RELIEF OF S. L. MASTIC & CO. 


Section 1. Be it enacted by the Legislative Assembly 
of the Territory of Washington, That the sum of $63 50 be 
and the same is hereby appropriated out of any money in the 
territorial treasury to pay to S. L. Mastic & Co. for lumber 
furnished to board of health for repairs on hospital for reception 
of persons infected with contagious diseases. 


Sec. 2. The territorial auditor is hereby instructed to 
issue to said S. L. Mastic & Co. a territorial warrant for the 
above named sum on the territorial treasurer payable out of any 
money not otherwise appropriated. 


Sec. 3. This act to take effect and be in force from and 
after its passage. 
APPROVED, Nov. 14, 1873. 


AN ACT 


TO CHANGE THE NAME OF LAURA LAMB TO LAURA TRIPP, AND 
TO MAKE HER THE HEIR AT LAW OF ABEL G. TRIPP AND 
RUTH TRIPP, OF VANCOUVER, WASHINGTON TERRITORY. 


Wuereas, Abel G. Tripp and Ruth Tripp his wife are desir- 
ous of adopting one Laura Lamb, an orphan and minor, now re- 
siding with them at Vancouver, Washington ‘Territory, and of 
making her their heir-at-law, therefore 
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Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the name of Laura Lamb, 
a minor child now residi g with Abel G. Tripp and Ruth Tripp, 
his wife, at Vancouver, Washington Territory, be and the same is 
hereby changed from Laura Lamb to Laura Tripp, and by the 
said latter name she shall hereafter be known, calléd and desig- 
nated. 

Src. 2. The said Laura Tripp is hereby declared to be the 
adopted child of the said Abel G. Tripp and Ruth Tripp, and 
she is hereby made and declared to be the heir at law of the said 
Abel G. Tripp and Ruth Tripp. 

Sec. 3. This act to take effect and be in force from and 


after its passage. 
APPROVED, Oct. 21, 1873. 


AN ACT 


TO CHANGE THE BOUNDARIES OF YAKIMA AND CLICKITAT 
COUNTIES, 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the south boundary of Yak- 
ima county be amended so as to read: “ Commencing at the 
north-west corner of township number six north, of range 
number twelve east; thence east along the north boundary of 
township number six north until said line intersects the Colum- 
bia river; theace north up the mid channel of said river to the 
mouth of the Yakima river. i 

Sec. 2. This act to take effect and be in force from and 
after its passage. 

APPROVED, Nov. 14, 1873. 
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AN ACT 


TO AUTHORIZE ARTHUR QUIGLEY TO KEEP A GATE ON A COUNTY 
ROAD. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That Arthur Quigley be and the 
same is hereby authorized to keep a gate asross tae county road 
passing over his land in Clarke couuty, Washington Territory, 
and which road connects the county road leading from Vancouver 
to Union Ridge and Lewis River and the coun*y road leading 
from Vancouver through the Columb‘: bott m to Lake river. 

Src. 2. This act to take effect and be in force from and 
after its passage. 

APPROVED, November 14, 1873. 


AN ACT 


FIXING THE COMPENSATION OF THE COUNTY TREASURER OF 
WALLA WALLA COUNTY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That in lien of the fees now | 
allowed by law the county treasurer of Walla Walla county 
shall receive a salary of one thousand five hundred dollars per 
annum: Provided, That the amount of percentage now allowed 
by law on the school, road andl territorial funds to the county 
treasurer be paid to Walla Walla county. 
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Sec. 2. The salary of said treasurer shall be audited and 
paid quarterly as other claims against the county are paid. 


Sec. 3. All acts or parts of acts in conflict with this act 
be and the same are hereby rep: a'el. 


Sec. 4. This act shall take effect an 1 be in force from and 
after the Ist day of January, 1874. 
APPROVED, October 17, 1873. 


AN ACT 


TO AMEND AN ACT “TO LOCATE A TERRITORIAL ROAD FROM 
THE MOUTH OF MILL CREEK, ON THE WILLOPA RIVER, PA- 
CIFIC COUNTY, T) INTERSECT WITH THE MILITARY ROAD 
RUNNING FROM MONTICELLO TO OLYMPIA,” APPROVED NOV. 
29, 1871. 


Section 1. Be it enacted by the Legislative Assemly of 
the ‘Territory of Washington, That Thomas Symons and 
Robert Prown of Lewis county anl Job Ba!l of Paci ic county 
be and are hereby appointed viewers to view out and locats 
a territorial road from tide water on the Willopa river at or 
near the mouth of Mill creek in Pacific county, on the nearest 
and best route until they strike Lincoln creek in Lew’s county, 
and then follow the county road through the valley of L'ncoln 
creek to the said military road running fiom Monticello to 
Olympia. 

Sec. 2. The said viewers shall meet at Geisy prairie on the 
Willopa river on the first Monday in May, 1874, or as soon thereaf- 
ter as practicableand having taken an oath before some person qual- 
ified to administer the samne, to faithfully discharge their duties ua 
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der this act they shall proceed to view and plainly mark out aroad 
from Willopa river to intersect the military road in Lewis county, 
according to the provisions of this act, and to make a report 
thereof to the county commissioners of Pacific and Lewis coun- 
ties, on or before the first Monday in January, A. D. 1875; 
and if such report is favorable the county commissioners of the 
said counties of Pacific and Lewis shall declare the same a terri- 
torial road. 


Sec. 3. The county commissioners of the above named 
counties shall cause the said report together with their action 
thereon to be rccorded in the road books of their respective 
counties. 


Sec. 4. The said viewers shall receive three dollars per 
day each for all necessary time employed in the viewing and 
maring ot t the said real to be paid out of the county treasury 
of the counties of Pacific and Lewis in proportion to the time 
employed in either county. If either of the viewers refuse to 
act the others may choose some person in his stead. 


Sec. 3. This act shall take effect and be in force from and 
after its passage. 
APPROVED, Nov. 8, 1873. 


AN ACT 


CONSTITUTING A. L. PORTER, OF PIERCE COUNTY, THE GUAR- 
DIAN OF MARY L. WELLER, A MINOR, AND DECLARING HER 
HIS HEIR AT LAW. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That A. L. Porter, of Pierce 
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county, be and he hereby is declared and made the guardian of 
Mary L. Weller, now a minor under his protection; and he shall 
be entitled to her care and custody during her minority. 


Sec. 2. The said Mary L. Weller is hereby declared and 
made the heir at law of the said A. L. Porter. 
Src. 3. This act to take effect and be in force from and’ 


after its passage. 
APPROVED, Oct. 23, 1873. 


AN ACT 


DESIGNATING THE NAME OF AN ORPHAN GIRL HERETOFORE 
ADOPTED BY CYREL WARD AND WIFE, AS ELLA WARD, 
AND DECLARING HER AN HEIR AT LAW OF CYREL WARD 
AND SUSAN WARD, AND APPOINTING THEM HER GUARD- 
IANS. 


Section 1. Beit enacted by the Legislative Assembly of 
the Territory of Washington, That the orphan girl heretofore 
adopted by Cyrel Ward and wife, of Thurston county, and now 
residing with them, have and take as her name hereafter that of 
Ella Ward. 

Sec. 2. The said Ella Ward is hereby declared and made 
an heir at law of the said Cyrel Ward and his wife Susan 
Ward. 

Sec. 3. The said Cyrel Ward and wife are hereby declared 
and made the guardians of the said minor child Ella Ward, and 
shall be entitled to her care and custody during her minority. 


Sec. 4. This act shall take effect and be in force from and 


after its passage. 
ApproveD, Oct. 23, 1873. 
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AN ACT 


TO AMEND AN ACT ENTITLED “AN ACT TO PREVENT HOGS TRES- 
PASSING IN CERTAIN COUNTIES,” APPROVED DECEMBER 2, 
1869. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That section 10 of the act to 
which this is amendatory be amended by striking out the word 
Pacific after the word Jefferson. 


Sec. 2. This act shall take effect and be in force from and 
after its passage. 
APPROVED, Oct. 20, 1873. 


AN ACT 


TO AMEND AN ACT ENTITLED “AN ACT TO INCORPORATE THB 
TOWN OF TUMWATER,” APPROVED DEC. 2, 1869. 


Section 1. Be tt enacted by the Legislative Assembly of 
the Territory of Washington, That section two of Article III 
of the act to which this is amendatory be and the same is here- 
by amended by striking out from said section, all after the words: 
“ No person shall be entitled to vote at any town election, who 
shall not be an elector fur territorial officers, and a resident of 
the town thirty days next preceding the day of election.” 

Sec. 2. This act to take effect and be in force from and 
after its passage. 

APPROVED, Nov. 10, 1873. 
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AN ACT 


TO CONFIRM THE TITLE OF THE SEATTLE AND WALLA WALLA 
RAILROAD AND TRANSPORTATION CCMPANY TO THE TIDE 
LANDS IN AND ABOUT ELLIOTT BAY. 


Section 1. Be it enacted by the Legislative Assembly of 
the Territory of Washington, That the title of the Seattle 
and Walla Walla Railroad and Transportation Company to the 
tide lands south of King street, in, under, around and about 
Elliott bay in King county, Washington Territory, from extreme 
high to extreme low tide, and to deep water, including all tide 
lands in, about, under, or bordering upon said Elliott bay, except 
what is north of King street, derived by deed from the city of 
Seattle to the said company dated August 19, 1873, be and the 
same is hereby ratified, and confirmed, and said deed shall be 
deemed to vest the title of said lands in said Seattle and Walla 
‘Walla Railroad and Transportation Company in fee simple, and in 
every way to operate as an estoppel in law and in equity. 

Sec. 2. That the Territory of Washington hereby relinquishes 
all the right, title, and interest of the said Territory in and to, 
and hereby grants unto the said Seattle and Walla Walla railroad 
and Transportation Company, all the tide lands in, under, around, 
and about Elliott bay, in King county in said Territory, from 
extreme high to extreme low tide, and to dsep water. The mean- 
ing and intention of this act being to grant unto the said rail- 
road and transportation company, and vest in them, the legal and 
equitable title to all the tide and other lands in under, around, 
and about said Elliott bay as would otherwise belong to and vest 
in the state, upon the admission of Washington Territory into 
the Federal Union asa state: Provided, that the foregoing grant 
and confirmation is upon the express condition that the first sec- 


tion of fifteen miles of said road shall be constructed within 
7B 


578 LOCAL AND PRIVATE LAWS. 


three years from the passageof thisact: Provided, That the re- 
lease and grant by this act intended to be made, shall be of no 
validity until the said Seattle and Walla Walla Railroad and 
Transportation Company shall have commenced a railroad con- 
necting the city of Seattle in King county, with the city of 
Walla Walla in Walla Walla county via the Snoqualmie pass; 
And Provided further, that the foregoing confirination and 
grant shall not include any lots or land embraced within David 
S. Maynard’s plat of the city of Seattle as originally filed which 
lots are now held by innocent purchasers from said David S. May- 
nard or his assigns. i 
APPROVED, Nov. 8, 1873. 


MEMORIALS. 


MEMORIALS 


OF THE 
LEGISLATIVE ASSEMBLY 


OF 


WASHINGTON TERRITORY FOR 1873. 


MEMORIAL 


FOR RELIEF OF SETTLERS ON RAILROAD LANDS. 


To the Senate and House of Representatives of the 
United States of America in Congress assembled: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington, respectfully ask your honorable bodies 
to pass an act confirming the titles to all lands granted by 
the United States government to its citizens, whether in the 
form of private cash entries, homesteads or pre-emptions, on 
odd sections, within forty miles of the Northern Pacific Rail- 
road, in Washington Territory, made between the thirteenth 
of August and the twelfth of October, 1870, which titles and 
entries have been declared illegal by the Secretary of the In- 
terior, and notice has been given that all titles to such lands 
ase suspended and will be cancelled if within forty miles of the 
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final location of said road. Weask that the above titles be 
confirmed by the setting aside of the decision of the Secretary of 
Interior; or by confirming his decision, and by the United States 
government buying these lands of the Railroad Company, and 
by that means being enabled to confirm its grants; or, that an 
act be paesed appointing a commission to ascertain the dama- 
ges sustained by the individuals above mentioned in conse- 
quence of said government breaking its contracts with them, 
and that an appropriation be made to pay snch damages. 
We urge your compliance with the prayer of this Memorial’ 

for the following reasons: 

1. When two parties enter into a contract the one break- 
ing the contract is liable to the other for ail damages caused 
by the breaking of said contract. 


2. Many of the claimants in these cases lose, not only their 
homes, their lands and all their improvements, made after 
receiving their certificates of homestead, etc., but they also lose 
all the improvements they made many years before—before the 
lands were surveyed, and the United States government encour- 
aged settlements on unsurveyed lands, aud promised protection 
to settlers thereon. 

3. The decision of the Secretary ot the Interior (issucd at 
Department of Justice, office of Assistant Attorney General, 
Washington, D. C., March 17, 1873, declaring said contracts 
illegal) does not absolve the United States government from the 
penalties it is under from its broken contracts, because the home- 
stead claimants, etc., were innocent purchasers and holders of 
these lands for a period of about two years and from seven to 
eight months. 

4. The incompetency or neglect of an officer or agent to 
perform his duty and whole duty, does not absolve the govern- 
ment, or principal, from the consequences of such incompeten- 
cy or negligence. In his 1emarks in support of the above deci- 
sion, the Secretary says: “It is true that the power to order a 
withdrawal, to protect the rights of the road was in the Secre- 
tary, independent of any special authorization, and that with- 
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drawals under this act have been made, but (he says) suppose 
that the Secretary had declined or omitted to mike snch with- 
drawals, would there have been any protection whatever to the 
grant prior to the definite location of said road.” 

5. Does not the above language of the honorable Secretary 
plainly imply that he should have withdrawn the said odd 
sections from sale immediately after the Railroad Company had 
filed their preliminary’ plat at Washington City, and yet they 
were not withdrawn until sixty-five days after that time. 

6. Heasks: “ What protection the Company would have 
had?” This decision would give said company not only all the 
lands they ask for, but said company would come into possession 
of all the improvements that were on those lands prior to the 
filing of their preliminary plat; but also all that were made 
during about thirty months that said Jands were in possession of 
homestead settlers and cthers under the authority of a direct 
contract with the United States governinent. 


7. As these lands were omitted to be withdrawn from sale 
for a period of sixty-five days, and as the United States Gov- 
ernment did not notify the purchasers of these lands for a period 
of two years and from six to eight months. That the said gov- 
- ernment is clearly responsible for all damages resulting from the 
issuance of said false or illegal titles. In other words, the 
United States government sold us lands, and after a lapse of 
nearly three years it has taken from us these lands and all our 
improvements thereon, and we the homestead claimants, etc., 
demand the damages that we have sustained in consequence of 
the abrogation of said contracts or titles by said government. 
Townships 13 and 14 North, Range 8 and 9 West, Pacific 
county, W. T., Oct. 10, 1873. 


8. Do not the honorable sccretary’s words and acts clearly 
convict him of inconsistency, incompetency, and negligence, if, 
of nothing more reprehensible. When would he have learned 
that the sale of these lands to private individuals were illegal or 
illegally made, if a railroad company had not called his atten- 
tion to that subject? Why did he not withdraw and prevent the 
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sale of these lands.to innocent purchasers and thereby protect 
their rights; or, did he infer that they had none? 


We, the undersigned, for ourselves and others similarly 
situated, pray that the Legislative Assembly of the Territory of 
Washington embody the substance of the above representations 
in a memorial to Congress and instruct our Delegate to Congress 
to try to prevail on the United States government to redeem its 
broken pledges, and to try to save those to whom such pledges 
were made by said Government from being driven from their 
homesteads. 

James S. Wilson, George M. Armstrong. 
James Hayes, John Fry. 
Charles Barstow, Thomas Shay. 

The above are all homestead claimants of the above mentioned 
disputed lands. Two of them have resided over twelve years 
on said claims. Two over ten years and two over six years. 

Passed the House of Representatives Nov. 3, 1873. 

N. T. CATON, 
Speaker of the House of Representatives. 

Passed the Council Nov. 3, 1873. 

Wu. McLANE, 
President of the Council. 


MEMORIAL 
FOR RELIEF OF JOHN M. IZETT. 


To the Senate and House of Represenatives 
of the United State in Congrezs Assembled: 
That your memorialists, the Legislative Assembly of the 
Territory of Washington would respectfully represent: 
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That John M. Izett settled and improved lots No. three, 
four, five and six, and the south-west quarter of the north-east 
quarter, and the south-east quarter of the north-west quarter, 
all in section No, thirty-six, in township No. thirty-three north, 
of range No. one east of the Willamette meridian, in Washing- 
ton Territory, in the month of November, 1857, and prior to 
survey, claiming the same by virtue of the pre-emption law and 
cultivated said tract continuously until the present time; and 

Wuenreas, By the carelessness of his attorney, his declara- 
tory statement was not filed within the time prescribed by law 
after survey; and 

Wurreas, The county commissioners of Island county, in 
which said land is located have surrendered all claim to said 
tract of land inuring to said county, and have selected other 
lands in lieu thereof. 

Your mcmorialists would further say, that John M. Izett, 
in August, 1869, entered the foregoing described land, having 
proved his compliance with the pre-emption laws of the United 
States, and paid his money for the same, having the receipt for 
said payment, yet the patent has not been issued, as your 
memorialists understand, from the fact that his declaratory state- 
ment was not filed through the carelessness of his attorney, as 
heretofore stated. 

Therefore your memorialists would respectfully pray your 
honorable body to pass an act confirming all the rights, title and 
interest of the lands set forth in said memorial, to the said John 
M. Izett, his heirs and assigns forever, and your memorialists as 
in duty bound will ever pray. 

Passed the House of Representatives Nov. 3, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 27, 1873. 
WILLIAM McLANE, 


President of the Council. 
4 
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MEMORIAL 


PRAYING CONGRESS TO CONFER CERTAIN POWERS “UPON THE 
COUNTY COMMISSIONERS OF THURSTON COUNTY. 


To the Senate and the House of Representatives of 
the United States of America in Congress assembled: 


The memorial of the Legislative Assembly of the Terri- 
tory of Washington respectfully represents: 

Wauereas, Extensive coal fields are situated in the vicin- 
ity of Skookumchuck river, within a short distance of Tenino 
on the line of the Northern Pacific railroad, about sixteen 
miles south of Olympia in the county of Thurston, and Ter- 
ritory of Washington, the development of which mines would 
add vastly to the resources and progress of said Territory, and 
especially to said county of Thurston; and 

Waersas, The town of Olympia, at the head of ship nav- 
igation of Puget Sound is the nearest and natural point of out- 
let for such coal mines; and 

WHEREAS, Capitalists have entered upon the opening and 
developing of said mines, by reason whereof there is a pros- 
pect of securing railroad connection between said mines and 
the town of Olympia, but the great expense attending said 
development will not justify the immediate construction of a 
railroad, but it is believed that with aid from the county of Thurs- 
ton capitalists can be induced to undertake the construction of 
a railroad connecting the Skookumchuck coal fields with the town 
of Olympia aforesaid and also have close connection between 
said town and the Northern Pacific railroad at or near Tenino, 
the nearest point on said railroad to said town of Olympia; and 

Wuereas, Upon the 8th day of Oct, A. D. 1873, the legal 
voters of Thurston county held a special clection, due notice 
thereof having been given in accordance with the provisions of 
the election law of said Territory ; and 
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Wuerras, The legal voters of said Thurston county did, 
by more than a three-fourths vote, signify their willingness that 
the board of county commissioners should issue bonds in a sum 
not to exceed two hundred thousand (200,000) dollars payable 
after ten years, and within twenty-five years, bearing interest 
not tu exceed ten per cent. per annum to any person, firm or 
company who should construct a first class road of the same 
gauge as the North Pacific Railroad between the points afore- 
said, said bonds not to be issued until after the final comple- 
tion of said road, and upon good aud adequate security, that 
said road should be operated with freight and passenger trains 
for a period of twenty-five (25) years; and 

Wuereas, By the organic act the county commissioners 
ave powerless tu give force and effect to the expression of the 
tax-payers of said Thurston county, 

Your memorialists, the Legislative Assembly of the Ter- 
ritory of Washington, therefore pray your honorable bodies 
to pass an act with proper restrictions and hmitations, con- 
ferring the power on said board of county commissioners of the 
County of Thurston to contract with any person, firm or com- 
pany to build and equip said railroad from the head of conven- 
ient ship navigation on Badd’s Inlet, Puget Sound, to intersect 
the line of the Northern Pacific Railroad at or near Tenino to 
secure railroad connection with freight and passenger trains, by 
and between said city of Olympia and the line of said North 
Pacific Rail Road, and to issue bonds, as aforesaid, to said per- 
son, firm ot company in a sum not to exceed two hundred thou- 
sand (209,009) dollars payable after ten years, and within twenty- 
five years, with interest not to exceed ten per centum per annum. 

And your memorialists will ever pray, &c., &. 

Passed the House cf Representatives October 17, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 18, 1873. 
Wa. McLANE, 
President of the Council. 
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MEMORIAL 


PRAYING AN APPROPRIATION TO OVERCOME OBSTACLES IN THE 
COLUMBIA RIVER. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists the Legislative Assembly of Wash- 
ington Territory would respectfully represent to your honorable 
bodies, that the Cascade Range of mountains divide the Terri- 
tory into Western and Eastern Washington. That Eastern 
Washington Territory is almost exclusively a grazing and agri- 
cultural country, that the soil thereof is capable of producing all 
the grasses and cereals known to the Middle and Western States, 
that the product of Walla Walla county alone with a population 
of about 8,000 souls, in its grain yield for the year 1873, as 
shown by the most carefully prepared statistics will reach the 
enormous sum of one million of bushels. That large bodies of 
land in the counties of Walla Walla, Yakima, Whitman and 
Stevens are equally as susceptible of cultivation as those already 
occupied, improved and cultivated, that the counties above enu- 
merated are fast filling up with an intelligent and industrious 
population. Your memorialists would further repectively repre- 
sent, that the people residing in the counties in Eastern Wash- 
ington Territory are almost wholly dependent upon the means 
afforded by the Columbia River for an outlet to the Pacific Ocean 
and to markets for the productions of their soil and the fruits of 
their labor. i 

That from the points of shipment on the said Columbia 
river to the junction of the Willamette river therewith, Nature 
has interposed great obstacles to the free and successful naviga- 
tion of the stream—one at the Dalles and one at the Cascades, 
making a portage of fourteen miles, at the former place, and of 
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five or six at the latter an imperative necessity. The costs and 
expenses attending the transportation of freight over the port- 
ages aforesaid, are so burdensome upon the people of Eastern 
Washington as to amount almost to an entire prohibition; that 
the people may have an opportunity to develop the region of 
country in which they live and at the same time provide the 
means of subsistence for themselves and families whilst thus 
laboring without meeting with the great hindrances to the free 
navigation of the Columbia river hereinbefore specified, your 
memorialists earnestly pray your honorable bodies to make such 
@n appropriation as shall in your judgments overcome the obsta- 
cles aforesaid, 
And as in duty bound your memorialists will ever pray. 
Passed the House of Representatives November 4, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 4, 1873. 
Wm. McLANE, 
President of the Council. 


MEMORIAL 


PRAYING FOR THE ESTABLISHMENT OF A MAIL ROUTE FROM 
SEATTLE TO WALLULA. 


To the Honorable Postmaster General of the United States: 


Your memorialists the Legislative Assembly of the Territory 
of Washington would respectfully represent that there are over 
two thousand inhabitants in the valley of the Yakima river in 
Yakima county in this Territory, and the number is very rapidly 
increasing in consequence of recently discovered gold mines in 


è 


590 MEMORIALS. 


said valley as well as the rich and extensive agricultural and 
grazing lands in that section ; 

That a large portion of the people of said valley are entirely 
without mail service, anl what service there is in said valley, is 
by very circuitous routes, viz: to Wallula via Umatilla on the 
Columbia river over the foot-hills of the Biue mountains, and 
to Puget Sound via the Columbia river. 

Also that there is no postoffice at the mouth of the Yak- 
ima river, where one is very much needed to accommodate a large 
settlement at that point. 

Therefore your memorialists pray that a mail route may be 
established from Seattle in King county via the Snoqualmie pass 
to Ellenburgh, thence to Yakima city, thence to Smith Burn- 
ham’s, at the mouth of the Yakima river, and thence to Wallula, 
on the Columbia river; 

That a postoffice be established at Smith Burnham’s, at the 
mouth of the Yakima river, and that Smith Burnham be 
appointed postmaster of such postoffice. 

Also that a semi-weekly mail service be immediately estab- 
lished on such ronte. 

Passcd the House of Representatives November 12, 1873. 

N. T. CATON, 
Speaker of the ITouse of Representatives. 
Passed the Council November 13, 1873. 
Wa. McLAN.s, 
President of the Council. 


MEMORIAL 
FOR A BOOM ON THE SNCHOMISH RIVER. 
To the Senate ane House of Representatives of 


the United Slutes uf America in Congress assembled: 
Your menorialists, the Legislative Asscaibly of the Territory 
of Washington wonld respectfally represent, that the right and 
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exclusive privilege be granted to William Romines, of Snohomish 
county, W. T., of placing a trap boom for logs, ete., from a point 
in section 19, township No. 28 north, range 6 east, Willamette 
Meridian, in and on the Snohomish River. The head fastenings 
of the said boom for logs to be at permanent anchorage near the 
west side of the Snohomish river at an alder tree on the bank of 
of a dry slough bearing south from which a cotton wood tree two 
feet in diameter bears south eight west one hundred and twenty- 
four links distant, and a cedar tree, fonr fect in diameter bears 
north twelve west three hundred and twenty-five links distant, 
the same being marked and noted as the head or anchorage of 
the said boom for logs. 


Your memorialists would further pray that thesaid William 
Romines give bonds to this effect: That he will place a perma- 
nent anchorage for a boom of logs to trail down the said river 
Snohomish, from said anchorage a distance not exceeding one- 
half mile for the purpose of catching, collecting or enclosing any 
and all Inmber, timber and saw logs or floating material that 
may pass down said river at all suitable stages of water at said 
point above mentioned, and deliver the same to owners or agents, 
and that he may be privileged to collect from said owners or 
agents a rate of charges for salvage and delivery to be fixed by 
the Congress of the United States. 


Your memorialists would further pray to grant to the 
said William Romines the exclusive right and privilege of 
placing said boom and the exclusive privilege of the river for a 
distance of not to exceed three miles up or down said river from 
the head of said boom and fora period of time not to exceed 
twenty years. And that the river shall be open free from 
all charges and cleared from all obstructions, night and day, 
to any and all vessels navigating the same. 

Owing to the absolute necessity of having a boom placed 
at said point, the said William Romines will bind himself to 
have said boom erected within sixty days from a time to be 
specified by the Congress of the United States. 


Your memorialists would therefore pray your honorable body 
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to pass an act empowering the seid William Romines to erect 
said boom as herein prayed for. 
And your memorialists as in duty bound will ever pray. 
Passed the House of Representatives November 7, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 5, 1873. 
Wa. McLANE, 


President of the Council, 


MEMORIAL 


FOR AN APPROPRIATION TO IMPROVE THE NAVIGATION OF THB 
SOUTH FORK OF LEWIS RIVER. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists, the Lecislative Assembly of the Terri- 
tory of Washington, would respectfully rej resent, that the 
South Fork of Lewis River in Clarke county of this Territory 
could be made navigable for river steamers for a dist nce of ten 
miles at all seasons of the year; that said river at or near 
its confluence with the main Lewis river is obstructed with drift, or 
jam, to the exclusion of navigation, thereby ret: rding the settle- 
ment of the valley of said South Fork of Lewis river. The 
said valley contains a vast body of agricultural land, also a large 
amount of valuable timber. That learning from a competent engi- 
neer who has examined said section of conntry, that the obstruc- 
tious can be removed for the sum of three thousand dollars, and 
thereby open a channel for immigration, andan outlet for lumber 
and farm produce, toa tract of land capable of sustaining a 
large population. 
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Your memorialists would therefore respectfully pray your 
honorable bodies to pass-an act appropriating three thousand 
dollars fur the removal of said drift or jam and the making of 
said river free of obstructions and navigable. 

And your memorialists as in duty bound will ever pray. 

Passed the House of Representatives October, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October, 1873: 
Wm. McLANE, 
President of the Council, 


MEMORIAL 


PRAYING CONGRESS TO DECLARE CERTAIN STREAMS AND 
SLOUGHS IN SNOHOMISH AND KING COUNTIES, WASHINGTON 
TERRITORY, NAVIGABLE WATERS. 


To tlhe Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists, the Legislative Assembly of the Territory 
of Washington, respectfully represent; that several of the streams 
or parts thereof described in the prayer of this memorial, over 
which the government surveys have been extended, have not 
been meandered though they are navigable, in tact—that it js 
very important to the interests of the public that said streams 
should be kept open to free navigation. 


Your memorialists, therefore pray your honorable body to 
declare the Snohomish river in Snohomish and King counties, 
Washington Territory, and all of the streams and sloughs, that 


are tributaries or outlets of said Snohomish river, to be naviga- 
. 75 
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ble waters, at all points in said counties of Snohomish and King, 
when at any season of the year there is- sufficient depth of water, 
for deep or light draft vessels, boats, lumber, rafts or logs, and 
that no person shall be allowed to obstruct the same, whether 
they are meandered or not. 
Passed the House of Representatives November 7, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 8, 1873. 
Wm. McLANKE, 
President of the Council. 


MEMORIAL. 


FOR A WAGON ROAD. 


To the the Senate and House of Representatives of the 
United States of America in Congress assembled: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington, would respectfully represent, that at the 
present time there is no means of communication between the 
valley of the Lower Columbia river and the basin of Puget 
Sound, in which the capital of said Territory is situated; that 
a large and thriving commercial interest is being developed in 
said Lower Columbia valley, creating extensive settlements 
therein; that their present means of communication with said 
Territorial capital is by ascending said Columbia river, which is 
frequently obstructed by ice. 

Your memorialists would further represent, that a good and 
practicable wagon road could be constructed from Cathlamet, on 
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the Columbia river (the county seat of Wahkiakum county) 
through the valley of Strong’s river to Boisfort Prairie, thereby 
connecting at said point with the military wagon road leading 
from Fort Steilacoom to Monticello, by an outlay of about 
twenty thousand dollars. 

Wherefore your memorialists would respectfully pray your 
honorable bodies to pass an act appropriating the sum of twenty 
thousand dollars to be applied in the construction of a wagon 
road from Cathlamet, in Wahkiakum county, W. T., to Bois- 
fort Prairie, in Lewis county, W. T. 


And as in duty bound will ever pray. 
Passed the House of Representatives November 11, 1873. 
N.T. CATON, 
Speaker of the House of Representatives, 
Passed the Council November 7, 1873. 
Wm. McLANE, 
President of the Council, 


MEMORIAL 


RELATIVE TO EXTENDING THE PUBLIC SURVEYS OVER SAN JUAN 
AND OTHER ISLANDS. 


To the Senate and House of Representatives of the 
United States of America in Congress assembled: 


The memorial of the Legislative Assembly of the Terri- 
tory of Washington, respectfully represents: 


That the Islands known as the archipelago De Haro, now 
recognized as a part of the Territory of Washington, are 
already occupied by some sixty actual settlers, citizens of the 
United States, who having had entire faith in the integrity of 
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American title to said Islands, by the proper construction of 
the treaty of limits of June 15, 1846, located claims, either as 
donation, homestead, or pre-emption, in accordance with the 
tenor or spirit of one or the other acts of Congress of the 
United States, granting lands to actual settlers. 


That prior to 1859, none of the said Islands, except alone the 
Islands of San Juan and Orcas had been settled upon or in any 
way, in whole or in part, appropriated by either British sub- 
jects, or company, or American citizens. 


That prior to the treaty of June 15, 1846, no British sub- 
jects or company had made or attempted to make any settle- 
ment of any character, for purposes of trade, agriculture or 
occupancy. 


That at the time of the Scott-Douglass project of treaty 
admitting joint occupancy by the United States and Great Brit- 
ain, there were probably twenty-five claims taken up upon said 
San Juan and Orcas Islands, and nota single British subject, 
save alone Charles John Griffin and his employees (two Scotch- 
men, one Englishman, and several Kanakas) holdir% a sheep 
ranch for the Hudson Bay Company, on the southern por- 
tion of the Island, twenty acres improved at head quarters, 
or residence of Griffin, with huts for the herders at several 
points on the Islands; at these huts no permanent improvements 
or enclosures, save corrals, were attempted for protection of 
their flocks at night. 


That since 1859, by a recognized agreement between the 
British and American garrison commanders, British subjects and 
American citizens have made settlements, or taken up claims, 
and by the custom universally recognized, these claims did not 
‘contain over one hundred and sixty acres of land. Under the 
said commanding officers’ order, as referees when disputes aros® 
between such settlers as to boundary lines of the said claims, the 
British comman ler in several instances granting to non-residents 
the privilege of pastnrage for sheep, which grantees have now 
their flocks runniug over a portion of said Jslands. All such 
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British settlers claim such land and such privileges they enjoy 
from the grace and sufferance of such British co nmanders. 

The facts are that with the exception of the settlement of 
said Griffin for and on behalf of the Hudson Bay Company, all 
the rights of the British claimants in these Islands have attached 
since 1859, and arise from the consent and sufferance of the Brit- 
ish garrison commanders, and tacit acquiescence of tie United 
States officers commanding the American posts. 

That these claims are vague, indefinite and intangible, tend- 
ing vas'ly to discourage bona fide settlement, and can only be 
ascertained and definitely determined after public surveys shall 
have been extended, anl notice of their extension promptly 
given; and that such survey seems the only means whereby citi- 
zens of the Government and the British claimants can be justly 
dealt with. 

Therefore, your memorialists pray that the public surveys 

a be forthwith extended over said islands. 
And in duty bound will ever pray. 
Passed the House of Representatives Octoker 25, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 24, 1873. 
WILLIAM McLANE, 
President of the Council. 


MEMORIAL 
RELATIVE TO THE FREE NAVIGATION OF THE CHEHALIS RIVER. 


To the Senate and House of Representatives 
ofthe United States of America in Congress Assembled: 
Your memorialists the Legislative Assembly of the Terri- 
tory of Washingtonavould respectfully represent that the Cheha- 
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lis river in this Territory could be made navigable for river 
steamers for a distance of sixty miles or more at all seasons of 
the year; that said river above the flow of tide water is obstructed 
with drifts or jams to the great exclusion of the same thereby 
retarding the settlement of the Chehalis valley which contains a 
larga area of our finest lumber and farming lands. 


Your memorialists would therefore respectfully pray your 
honorable bodies to pass an act appropriating twenty thou- 
sand (20,000) dollars fur the removal of said drifts or jams. 

And your memorialists as in duty bound will ever pray. 

Passed the House of Representatives Oct. 16, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council Oct. 17, 1873. 
Wm. McLANE, 
President of the Council. 


MEMORIAL 


IN RELATION TO SEATTLE AND WALLA WALLA RAILROAD AND 
TRANSPORTATION COMPANY. 


To the Senate and House of Representatives 
of the United States in Congress Assembled: 


Your memorialists the Legislative Assembly of the Territory 
of Washington, would xespecfully represent; that a corporate 
company known as the Szattle and Walla Walla Railroad and 
Transportation Company has been duly organized under and by 
virtue of the laws of sail Territory, for the purpose of building 
equipping and running a railroad in said Territory trom Seattle to 
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Walla Walla, via the Snoqualomie pass; and whereas, the ac- 
complishment of that project is much to be desired, and would 
be a great benefit, especially to the people of said Territory re- 
siding east of the Cascade Mountains, and on Puget Sound. 
Therefore your memorialists repectfully request that your honor- 
able bodies pass an act granting to the said Seattle and Walla 
Walla Railroad and Transportation Company the right of way 
over the public domain on the line of their proposed road, to- 
gether with suitable depot grounds, and also such additional 
lands to aid in the construction of said road, as your honorable 
bodies may deem proper; also to authorize the connty commis- 
sioners of the counties of King, Yakima, Walla Walla and any 
other county or counties in said Territory, to aid in the construc- 
tion of the said proposed railroad by subscribing to the capital 
stock of the same in the name and on behalf of the said coun- 
ties respectively, and by issuing bonds of the said counties respec- 
tively payable not less than ten nor more than twenty years from 
the date thereof, and bearing interest not to exceed the rate of 
ten per cent. per annum in payment tor said stock so by them taken 
in said railroad company, or by issuing bonds, bearing interest as 
aforesaid, as a loan to said company to be used in the construc- 
tion of said road, or to aid said company in the construction of 
said road by the credit of said county or counties in any other 
manner the said commissioners may deem proper: Provided, 
That the said subscription, loan or other aid, shall in no case ex- 
ceed the sum of $500,000 in any one county: And provided 
further, That the said subscription, loan, or other aid, shall 
have been submitted to the people of the said counties respectively, 
and been voted for by three-fifths of the legal votes, cast at the 
election held for that purpose. l 

Passed the House of Representatives October 17, 1872. 

N. T. CATON, 
Speaker of the House of Representatives. 

Passed the Council October 21, 1873. 
Wn. McLANE, 

President of the Council. 
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MEMORIAL 


RELATIVE TO THE ESTABLISHMENT OF A LAND OFFICE AT PORT 
TOWNSEND, WASHINGTON TERRITORY, 


To the Senate and House of Representatives 
of the United States in Congress Assembled: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington, would. respectfully represent that the estab- 
lishment of a land office at the town of Port Townsend, Wash- 
ington Territory, is a matter of vital importance to all the people 
in the northern part of the Territory, and that Congress in 
justice and right ought to act in this matter for the following 
reasons, to wit: The only land office at which settlers in this 
part of the Territory cau enter homestead and pre-emption land 
claims is at the city of Olympia, near the center of the Terri- 
tory, and distant about two hundred miles from a inajority or 
the settlers in said portion of the Territory; 


That there are in the counties of Clallam, Island, Jefferson, 
Snohomish and Whatcom, exclusive of San Juan and other 
islands late in dispute, about seven hundred humestead and pre- 
emption claimants, who, if a land office is not established at 
Port Townsend, will be obliged to go to Olympia to prove up 
their claims at an expense of mors than three times the amount 
that government receives in fees for such entries; and in that 
portion of the Territory not one-tenth part of the land has been 
gurveyed or settled. All this besides much valuab'e time to 
these settlers may be saved by the establishment of a land office 
at Port Townsend, at but a small cost per annum to the general 
government. In view of the foregoing and many other facts bear- 
ing on this question which we cannot embrace in this memorial, 
we, the representatives and councilmen of Washington Territory 
in our capacity as law makcrs, do earnestly request you to pass 
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an act establishing a land office at the town of Port Townsend 
for the district composed of the counties of Clallam, Island, Jef- 
ferson, Snohomish, Kitsap and Whatcom. 
And as in duty bound your memorialists will ever pray. 
Passed the House of Representatives October 20, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 20, 1873. 
WILLIAM McLANE, 
President of the Council. 


MEMORIAL 


e 
RELATIVE TO APPROPRIATION FOR OPENING MILITARY ROAD 
FROM FORT STEILACOOM TO FORT WALLA WALLA. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists the Legislative Assembly of the Territory 
of Washington would represent, that whereas the General Gov~ 
ernment did in the year 1853, open a military road over the Cas- 
cade Range of mountains between Forts Steilacoom and Walla 
Walla, and said road was used by immigrants seeking homes 
upon the western slopes of said mountains and the waters of Pu- 
Sound in the succeeding year, and by the volunteer troops of the 
Territory in the Indian wars of 1855 and 1856 and that by 
reason of the paucity of inhabitants along the line of said road 
and the great expense incurred in keeping up the repairs upon the 
mountain roads, said military road is now nearly impassable and 
whereas the pressing needs of the two portions or great geograph- 


ical divisions of Washington Territory are now separated by the 
76 
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Cascades Range, and the vital interests of the whole Territory 
require this natural barrier should be surmount :d, we therefore 
pray your honorable body to appropriate the sum of $10,000 
to render practicable the said military road, the same ‘to be ex- 
pended between the Nisqually Plains and the eastern side of the 
Cascades. 
And your memorialists will ever pray. 
Passed the House of Representatives November 5, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 6, 1873. . 
Wu. McLANE, 
President of the Counci. 


MEMORIAL 


RELATIVE TO CARRYING THE MAILS ON ROUTES Nos. 43,113 
AND 43,114, BETWEEN PORT GAMBLE AND SEABECK AND 
SEABECK AND UNION CITY BY STEAM VESSEL. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists the Legislative Assembly of the Terri- 
tory of Washington respectfully represent: SE 

That at present the mail service on route No. 43,113 and 
43,114 is performed with a small sail vessel to the great incon- 
venience of the public residing on said route, as by said sailing 
vessel it cannot be performed with any regularity and certainty. 

Your memorialists would further state that Hood’s Canal 
that receives their mail from said route is rapidly settling up as 
the land has been recently surveyed and opened for entry; that 
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the service cannot be performed with any convenience or justice 
to the residents supplied by said route with said vessel. 

Your memorialists therefore respectfully pray that the mails 
on said routes No. 43,113 and 43,114 be carried by steam vessel 
and the same be designated in tue letting of said routes for the 
next four years; 

- And your memorialists will ever pray, &c., &c. 
P: ssed the House of Representatives October 20, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 20, 1873. 
Wa. McLANE, 
President of the Council. 


MEMORIAL 


RELATIVE TO INCREASED MAIL SERVICES ON ROUTE NO. 43,108, 


To the Honorable Postmaster General of the United States: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington would respectfully represent: 

. That the section of country along th2 eastern shore of Puget 
Bound, between the town of Seattle and Bellingham Bay, com- 
prises one of the richest portions of Washington Territory, 
which is rapidly becoming thickly settled; that an extensive bus- 
iness and commerce is already existing therein, which is con- 
stantly increasing; that a great drawback to the increase of bus- 
iness exists there, from the want of proper mail facilities neces- 
sary for business, there being but a weekly mail along said 
extent of country, which is designated as mail route No. 43,108; 
that the establishment of a seimi-weekly mail along said route, 
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would greatly facilitate the transaction of business, and increase. 
the volume thereof, beside being the means of affording the 
immigrant additional aid and facility to reach that portion of 
our Territory where extensive tracts of rich agricultural lands 
are still unoccupied. 

In view of these facts, your memorialists would respectfully. 
request that you would establish a semi-weekly mail on mail 
route No. 43,108, to go into operation from and after the first 
day of July, 1874; and as in duty bound will ever pray. 


Passed the House of Representatives November 3, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 4, 1873. 
Wm. McLANE, 
President of the Council. 


MEMORIAL 
RELATIVE TO CARRYING THE MAILS ON ROUTE NUMBER 43,116- 
To the Honorable the Postmaster General of the United States. 


Your memorialists the Legislative Assembly of Washington 
Territory respectfully represent: 

That at present the mail service on route No. 43,116 is 
performed with a small sail vessel to the great inconvenience of 
the public residing on said route, as by said sail boat it cannot 
be performed with any regularity or certainty. 

Your memorialists would further state that Port Discovery, 
which is included in route No. 43,101, should be included in 
route No. 43,116. l 
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And further, that the rapid settlement ot Squim Bay re- 
quires the establishment of mail communications and the same. 
is located on said route No. 43,116. 

Your memorialists therefore respectfully pray that the mails 
on said route be carried by steam vessel, and that said route in- 
clude Port Discovery and Squim Bay, and the same be designated 
in the lettings of said route for the next four years. And your 
menoorialists will ever pray. 

Passed the House of Representatives October 25, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 24, 1873. 
Wm. McLANE, 
President of the Council. 


MEMORIAL 
FOR RELIEF OF WILLIAM PACKWOOD. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 

Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington, respectfully represent; that 

Wuerzeas, William Packwood, now a resident of Lewis coun- 
ty, and one of the pioneer settlers of Washington Territory, has 
spent many years in exploring and opening out the resources of 
the said Territory, having largely devoted his means and time to 
that purpose, since the year 1857; and 

Waergas, The said William Packwood did discover, some. 
ten years since, in the Cascade Mountains a vein of anthracite 
coal, which is inaccessible for purposes of commerce without a 
large expenditure of capital; and 
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Warereas, The said Packwood is unable to y ure’ ase said 
land at the price fixed by government for said coal lands; and 

Whereas, He is not willing to make the location of said 
vein known to the public until he can secure to himself and his 
heirs some of the benefits to be derived trom his discovery; 


Therefore, in consideration of the facts and the services of 
the said Packwood, and ‘to the end that said coal vein may be 
developed, your memorialists pray that a special act may be 
passed enabling the said Packwood to enter three hundred and 
twenty acres of said coal land at the price of one dollar and 
twenty-five cents per acre. 

Passed the House of Representatives October 25, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 24, 1873. 
Wu. McLANE, 
President of the Council. 


MEMORIAL 


RELATIVE TO THE REMOVAL OF OBSTRUCTIONS FROM THE SKAGIT 
AND NOOTSAK RIVERS. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists the Legislative Assembly of the Terri- 
tory of Washington wonld respectfully represent, that the 
Skagit and Nootsak rivers rise in the Cascade mountains, flow 
through the finest body of agricultural land in Washington Ter- 
ritory, and empty into the waters of Puget Souud; that the 
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lands adjacent to these rivers will make homes for thousands of’ 
families which when cleared of the forest and thoroughly 
developed, will not be surpassed by any place on earth in all 
that makes home attractive to inhabitants of the temperate zone; 
but as said lands are covered with such a growth of heavy timber 
. and underbrush, that it is impossible for any one to ' 
travel through the woods without cutting a path, it 
will be a long time before said lands are occupied, because 
those who would make their homes in the woods and live there 
in their present co adition, have not the means to cut the roads 
that must be cut, and those who have the means will not go 
there until the country is further developed; that the Skagit river 
is capable of steamboat navigation for about seventy miles, and 
the Nootsak about thirty miles were they cleared of the drift- 
wood that has collected in several parts of said rivers, completely 
obstructing the passage even of logs; that the mountains around 
the upper portion of said river are covered with forests of pine, 
fir and cedar, which for size, quantity and quality, are unsur- 
passed if equaled in any part of the earth, which if manufac- 
tured into lumber and spars would afford profitable employment 
to the thousands of our industrions citizens, and add millions 
of doilars to our national wealth, but which are inaccessible at 
present from the obstructions in said rivers. 


That the removal of the obstructions in said rivers would 
give settlers access toa large portion of the aforesaid agricul- 
_ tural lands, and would to a certain extent supply the want. of 
roads, and would enable the lumberman to transport his timber 
from the mountains to the waters of Puget Sound. In view of 
these facts, and in consideration of the public welfare being best 
_- promoted by the general government aiding and fostering the 
development of our internal resuurces, 


Your memorialists would respectfully pray your honorable , 
bedies to grant an appropriation of twenty-five thousand 
(25,000) dollars for the Skagit river, and the sum of fifteen 
th usand (15,000) dolars, for the opening of the Nootsak river, 
to be used for the purpose of opening said rivers to navigation, 
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in whatever manner the Secretary of the Treasury may consider 
as best adapted to accomplish the object desired on the most 
economical scale. 
And your memorialists as in duty bound will ever pray. 
Passed tbe House of Representatives October 16, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 21, 1873. i 
Wm. McLANE, 
President of the Council. 


MEMORIAL 


RELATIVE TO THE ANNEXATION OF THE COUNTIES OF IDAHO, 
SHOSHONE AND NEZ PERCE, IN IDAHO TERRITORY, TO WASH- 
INGTON TERRITORY. 


To the Senate and House of Representatives of 
the United States of America in Congress assembled: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington would respectfully represent that the people 
embraced in all that portion of the Territory of Idaho, commonly 
known as North Idaho, embracing the counties of Idaho, Sho- 
shone and Nez Perce, have solicited, time and again, through 
their representatives and the public press, for the last eight 
years to be annexed to the Territory of Washington. 

Serious weighty reasons exist why such annexation should 
be effected. An impassable barrier in the shape of towering, 
rugged mountains, where perennial snows ever abound, making it 
absolutely necessary that in order to have any communication 
with other portions of the Territory, during eight months of the 
year, to take circuitous routes through Washington Territory 
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and the State of Oregon before any portion of the balance of 
the Territory can be reached, either on foot, horseback, or by 
vehicle. 


We would further represent that that portion of Idaho 
which it is proposed to annex to Washington is a narrow strip 
of country, about in proportion to the balance of the Territory 
as the handle of a frying pan is to the pan, and it lays contig- 
uous to our Territory,* lying immediately east, and with no 
barriers intervening. Its commercial, social and political inter- 
ests are identical with ours; its products, climate and people are 
in every respect similar. It helps to form one grand basin 
where there is no dissimilarity in the soil, the pursuits of the 
people, the general appearance of the country or the character 
of its resources. Annex the same to Washington and it must 
grow and prosper; but keep it tied to Idaho Territory and it 
must ever remain in a comparatively primitive state. As where 
there is no affinity of interest, no affinity of feeling, and where 
there is so little hope of ever overcoming to any great extent the 
rankling sectional feeling, that sectional antagonism which too 
often is prevalent among the greater towards the smaller popu- 
lation, there is little ground for hoping that these conditions 
will ever be materially changed. 


Other important reasons exist why the annexation should 
be made. The extra expense attending the administration of 
the affairs of the Territory and particularly the extra burdens 
imposed on North Idaho in being so far removed from the ter- 
ritorial capital. The apparently useless efforts to obtain favor- 
able representation in both the territorial legislature and the 
halls of Congress. 


Your memorialists hardly deem it necessary to enter into a 
further detail of the grievances growing out of the relationship 
existing between Northern Idaho, or the “pan-handle” of 
Idaho, as it is more commonly called, and Southern Idaho, as 
your honorable bodies have time and again been memorialized on 
this subject, and are fully posted as to the merits and demerits 
of the proposition, and it is only to keep ripe in your minds the 

77 


610 MEMORIALS. 


wishes and interests of the people of North Idaho, which from 
time to time have been made known to your honorable bodies, 
for the last eight years, and which the delegate trom Idaho, 
who, as a matter of course, always hails from the southern 
portion of Idaho has, it would seem, always manifested some 
delicacy in bringing the matter to your notice in that light which 
would lead you to give the matter that consideration the real 
merits of the proposition demand. 
To that end your memorialists will ever pray. 
Passed the House of Representatives Nov. 13, 1873. 
N. T. CATON, 
Speaker of the House of Representatives, 
Passed the Council Nov. 14, 1873. 
Wm. McLANE, 


President of the Council, 


MEMORIAL 


RELATIVE TO VACATING THE GOVERNMENT RESERVATION AT 
PoRT ANGELES, WASHINGTON TERRITORY. 


To the Senate and House of Representatives 
of the United States in Congress assembled: 


Your memorialists, the Legislative Assembly of the Terri- 
tory of Washington, respectfully represent: 

That in the. year 1863, pursuant to the act of Congress, ap- 
provel Mirch 3, 1853, entitled, “ An act for increasing the 
revenue by reservation and sale of town sites on public lands,” 
the President of the United States reserved at Port Angeles, at 
thit tims the port of entry of the collection district of Puget 
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Sound, a tract of land fronting on the harbor of Port Angeles, 
five and a half miles in length, and one mile in breadth. 

That in 1866, the custom house was removed froin said Port 
Angeles, and by act of Congress it ceased to be the port of entry, 
and there is no probability direct or remote, that said town site 
will ever be occupied for purposes of trade or commerce. 

That in said strip cf land, there is a considerable quantity 
adapted to agriculture and in the present condition of things set- 
tlement and cultivation are entirely retarded. That but a small 
portion of lots were sold under the provisions of said act, and such 
sales were confined to the immediate vicinity of the custom 
house, at or near the head of the bay. 

Your memorialists therefore pray that such reservation be 
vacated, or so much thereof as does not interfere with the vested 
rights of purchasers, and that the land be opened to settlement 
under the pre-emption and homestead laws of the United States. 

Resolved, By the House of Representatives of the Terri- 
tory of Washington, the Council concurring, that our Delegate 
in Congress be instructed to use his best influence to secure favor- 
able action upon the foregoing memorial. 

Passed the House of Representatives November 5, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council November 6, 1873. . 
Wm. McLANE, 
President of the Council. 
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RESOLUTIONS 


OF THE . 
LEGISLATIVE ASSEMBLY 


OF 


WASHINGTON TERRITORY FOR 1873. 


RESOLUTION 
PROVIDING FOR CANCELLING CERTAIN TERRITORIAL WARRANTS. 


Resolved by the House the Council concurring, That the 
territorial auditor is hereby authorized and ordered to cancel all 
territorial warrants now in his hands, the duplicates of which 
are supposed to have been paid. 

Passed the House of Representatives November 12, 1873. 
N. T. CATON, 
Speaker of the House of Representatives, 
Passed the Council November 12, 1873. 
Wn. McLANE, 
President of the Council, 
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RESOLUTION 
RELATIVE TO VISITING THE TERRITORIAL UNIVERSITY.' 


Resalved by the House the Council concurring,” That there 
be appointed a committee consisting of five members of the 
House and three of the Council, whose duty it shall befto visit 
Seattle for the purpose of enquiring into the condition of the 
Territorial University, at that place and make report to their 
respective houses. 

Passed the House of Representatives October 25, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 25, 1873. 
Wu. McLANE, 
President of the Council. 


RESOLUTION 
RELATIVE TO THE INTRODUCTION OF NEW BUSINESS. 


Resolved by the House the Council concurring, That nonew 
business shall be received in either House after Thursday the 13th 
instant. 

Passed the House of Representatives November 12, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
`” Passed the Council November 13, 1873. 
Ws. McLANE, 
President of the Council. 
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RESOLUTION 


FIXING RATES OF COMPENSATION FOR TERRITORIAL PRINTING 
AND FOR THE APPOINTMENT OF TERRITORIAL PRINTER. 


Resolved, by the House of Representatives of the Territory 
of Washington, the Council concurring, That the maximum 
rates to be paid for printing by the Territory of Washington 
shall be as follows, viz: For composition seventy-fiva (75) cents 
per 1,000 ems; for press work seventy-five (75) cents per 
token. That the bills of the Territorial printer, be audited by 
the territorial auditor. And that E. T. Gunn be and he is 
hereby appointed Territorial Printer. 

Passed the House of Representatives October J1, 1873. 
N. T. CATON, 
Speaker of the House of Representatives. 
Passed the Council October 11, 1873. 
f Wms. McLANE, 
President of the Council, 


RESOLUTION 
RELATIV TO VISITING THE TERRITORIAL INSANE ASYLUM. 


Resolved by.the House the Council concurring, That a 


joint cominittee of five, three on the part of the House and two 
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on the part of the council, be appointed for the purpose of 
visiting the Insane Asylum at Fort Steilacoom mwl report on 
the condition and management of the same. 
Passed the House of Representatives October 18, 1873. 
N. T. CATON, 
: Speaker of the House of Representatives, 
Passed the Council October 18, 1873. 
Wx. McLANE, 
President of the Council, 
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physicians, clergyinen and priests not protected from tes- 
TIPPING esas Sh Geek Wie Sig Seed tee Ba ane ed 
in what, Indians are competent witnesses.... 2.0.0.0... 


226 
226 
226 
226 
226 


227 


227 
227 
227 


230 
230 
231 
231 
23 
23 
231 
232 
23 
292 
232 
99 


Ras} 


233 


Puge. See. 


193 
194 
195 
196 
197 


198 


199 
200 
201 
202 
203 
204 
205 
200 


207 


208 
R10 
213 
218 
219 


219 


wm N 
72 090 
wn 


aw 


nw wi 
mw to 
Aa 


Oo te Ww 0 
=~? 


nw 
è 
> 


ww WwW 
œ a 2 


INDEX. 


ACTIONS, CRIMINAL— (Continued.) 


of confessions of defendant.......... 00.0.0. e ee eee 
rules of evidence in civil actions applicable, how far... .. 
change of venue on motion of defendant.............. 


right of peremptory challenge........... 0.000. sees 
when a challenge to panel shall be allowed... n... 
challenges for cause, law in civil actions govern........ 
who shall be incompetent to serve in trial of capital case 
oath to the jury........00 2.0... O atid Buh E 
parties except in capital case may agree to trial by court 
in all cases where imprisonment may follow, party accused 

must be present at trial... eee eee 
in offenses punishable by fine, case may be tried on 

filing bond.......... ig Wotdaras ea sends site eae Se 
trial to be conducted as in civil actions............... 
jury shall not be allowed to separate, except.......... 
a view may be ordered by court..................0... 
defendants jointly indicted may claim separate trials.. 
a defendant may be discharged to give testimony, when 
said discharge a bar to anotber prosecution............ 
when mistake has been made in charging offense...... 
wher conrt may order venue of indietment to be cor- 

rected 2.0) sci addew neve th es a ee eects 
in such cases jury discharged without prejudice to 

PFOSCCOMOD oes ee Se idea neia aE 
in offenses consisting of degrees, a conviction or ac- 

qittal when a bar...... 0. eee eee ee 
in offenses consisting of degrees, jury may find in 

lower grade .......... 00. c cece cece eect aA EE NS 
defendant may be found guilty of any offense included 

in the one charged..... 0.0... ccc eee eee ees 


when jury may be ordered to reconsider verdict...... 
when defendant is acquitted on plea of insanity....... 
of the rendition of the verdict...................000. 
the court shall fix the punishment................... 
form of verdict....... 00... ee cee eee 
judgment to be rendered on verdict, and liability of 

defendant for costs...............2.5. Sa Deeteewnes 
of new trials and arrest of judgment..... ........... 
exceptions uwllewed to defendant as in civil cases...... 
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ACTIONS, CRIMINAL—( Continued.) 


judgments and execution............... 0... e ee eee 3 


INDEX. 


of writs of error and appeals..................00e ee 


Recognizance, bail, &c.— 


every person on indictment, entitled to, when......... 
all offenses bailable, except................2. 0c eee eee 
of parties charged with commission of offenser in 

other States or Territories..................0...00. 
amount of bail to be endorsed on warrant............ 
amount of bail to be endorsed on writs of attachment 
may be taken in open court, and minuted............. 
officer may justify bail...........0.... 0. eee 
taken by peace oflicer to be certified to clerk of court. . 
deposit may be made in lieu of bail.................. 
when court shall direct a default to be noted of wit- 

nesses to testify In. ... 2... Lee eee eens 


Buits on forfeited recognizances— 


judgment to be entered against principal and sureties. . 
execution may be stayed till next term of court when 
conditions of stay........... 0.00... ee 
if principal be produced judgment may be vacated...... 
justice of peace to certify recognizance, and prosecuting 

attorney to bringsuit.. 2.0.2.0... 0... eee eee eee 
shall not be barred or defeated, for omission to take de- 


Miscellaneous provisions— 


in actions concerning property, what shall be deemed a 

variance......-.......... EEE E ESE 
construction of the term “ person”...............0000. 
construction of words implying number or sex......... 
proceedings in pending cases to conform to this act... .. 
each judicial district may be regarded, if necessary, as one 

COUDLY $2.0 S URS oe oak ewe eid ase ada bho 
when a search warrant may issue proccdure............ 
extradition and demanding of fugitives................ 
the county wherein offense committed, to be charged with 

cost of custody of prisoner...............00000 000 
wheu sheriff of county in which court is held, to keep 

PMISODEN aud weet ies E a a ees eade tied bho 
jail of county where court is held, free to prisoners...... 
one dollar allowed for board of prisoner.............. 
cost of conveying prisoner to place of trial............ 
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ACTIONS, CRIMINAL—( Continued.) Page. See. 
fine and forfeiture to go to county where offense com- 
MODE E E 250 316 
school officers to make complaint of violation of school 
IANA eee ine Sida ak ede tees sean, yt eee 250 317 
road supervisors to complain of violation of road laws 250 317 
constables and sheriffs to complain of all offenses...... 250 317 
Governor vested with powers of pardon, commutation and 
ROS PING oP inan Sekar Te Panetta Me ered Meg aie, Sele, eae 250 318 
provisions as to recognizances taken by justices of peace 
and magistrates... 6.0... eee eee eee eee ee 250 319 
how far party acquitted is liable for costs.............. 251 321 
bail to justify as in civil cases, when required.........- 251 322 
officer in making arrest may break into inclosure, &c.... 251 323 
plea of benefit of clergy abolished. .................00. 251 3824 
criminal practice declared to be in force, how far........ 251 325 
ADJOURNMENT— 
by court whilejury absent........ 0.0.0... .0 0c eee eee 61 237 
final, of court, if jury out discharges the jury........... 61 237 
power to grant, by referees. ... 0.200000... 0020 eee eee 65 255 
power of, by arbitrators or majority of them............ 69 270 
ot sale, by sheriff when allowed and how to proceed.... 97 355 
of sale by executor or administrator... a.. sesers 292 192 
of hearing of executor’s accounts .......-.0-2 000 eee 805 252 
how and when allowed by justices. ...... 22.0 ....006- 347 68 
ADMEASUREMENT OF DOWER— 
proceedings in suit by tenant in dower..............-- 135 501 
ADMINISTRATION -SEE LETTERS or ADMINISTRATION. 
damages for death, subject to, as other personal property “169 656 
when put in issue, how far inventory may be contradicted 
OR AVI EM a Peas See ad Maw eee i eaa i i Wiese aver te 170 660 
expenses of to have preference, over allowance to family.. 806 260 
ADMINISTRATORS—SeEt EXECUTORS AND ADMINISTRATORS. 
ADULTERY—- 
charge of actionable... 0.2... 0c ee cee teeter adsa 177 687 
open and notorious, how punished. ............. 66.8 209 126 
ADVERSE CLAIM— 
by third party, in suits for the recovery of personal prop- 
OBEYS Sse ron les Wht euio dre nedee wile bb Ea 93 148 
to property levied upon or attached, procedure... ....... 93 345 
when made, duties of sheriff and other officers. ....... 93 346 
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ADVERSE CLAIM—(Continwd.) Page. 
party making shall be plaintiff, and sheriff and plantiff 
in execution the defindants.......... 0.0.0. eee eee £3 
judgment in such actions.............. 0.00 cee eee ees 93 
ADVERSE PARTY— 
affinity within third degree tojudge, venuc may bechanged 18 


certain relation to, ground of challenge for cause........ 5 
trial of challenge for cause and exceptions.... ........ 56 
judgment creditor may be ordered to institute action 
against party claiming interest in property of judgment 
debtor attached... 0... cece cece eee teenies 105 
examination Of... 00... cece cece eee n aa 110 
may be required to answer interrogatories............. 110 
penalty for refusing to make answer, ..............- 119 
not compelled to answer if will criminate him......... 110 
AFFIDAVIT— 
by defendant, for substitution of other party demanding 
same debt or property... 0... eee eee eee eee 7 
for change of venue in civil action, what shall contain.. 183 
to entitle party to service by publication, in certain cases 18 
of party serving notice other than officer.............. 20 
of printer to publication of notice... 22.22.22... wees 20 
in verification of pleadings.. a...an 0.0... c eee eee 23 
for issue of warrant of arrest in civil actions........... 31 


in claims to recover personal property, what shall contain 87 
by party other than defendant, in actions to recover per- 


sonal property... 2... cece ccc cee eee eee tents 39 
to obtain a restraining order or writ of injunction...... 40 
each party may read, on hearings for injunction........ 41 


of disobedience to injunction, attachment for contempt.. 42 
on hearing for reinstatement of injunction.... ........ 43 
for issue writ of attachment of property, what shall 


COMETH ansar ds Sean a E ee -ecar ne neste ate 44 
in motions to dissolve attachment............2 0.00 e eee 49 
in motion to continue trial, what must be shown....... 53 
in settling bills of exception to charge of court......... 66 
in motion for new trial... 0... ee cee cee ee 71 
to set aside a default... 0. eee ees 75 
of defendant, in judgments by confession, what shall con- 

EAD scgctondiauet gratia peni he) arias LS Six ork be Noa a EAA 76 


of judgment creditor, in motion to revive judgment.... 82 
to have execution issued to another county...........,. 86 
that homestead claim is worth over one thousand dollars 90 


AFFINITY— 


AFFRAY— 


AGENT— 


INDEX. 

AFFIDAVIT—( Continued.) Page. 
in claim to property levied on or attached........ Seah 93 
in proceedings supplementary to execution............. 104 
in proceedings to perpetuate testimony............0. 116 
denying genuineness of book, record, cte., proposed to ie 

read in evidence... . 6... ce eee ee eee cree eee eee 118 
to fee bills and disbursements to be taxed as costs.... 127 
for service by publication in suits of partition........ 137 
of non-residence of lien creditor in suits of partition 140 
to writ of xe ereat, what shall contain................ 153 
delinquency, in suits on official bonds, fines and for- 

FEILUECS a. wien ea Rahat o A E O EASON 156 
of fear that one illegally in custody may be taken 

out of jurisdiction, summary proceedings thereon.. 162 
for issue of writ of mandate or prohibition... ....... 164 
for a contempt not committed in presence of court or 

OMGOR i oss eae ee as telnet end 173 
to make justice’s judgment a lien on real estate....... 178 
false making of, deemed perjury............... 5 199 
for issue of search warrant, what sball contain........ 216 
to challenges of panel of grand jurors............... 220 
of defendant for change of venue, what shall contain.. 234 
to causes of new trial and arrest of judgment......... 240 
to obtain letters of administration.................... 270 
to enlarge bond of administrator....................- 271 
to claims against estate of decedent............. ee 285 
of executor, ete., to claim against estate.............. 287 
of publication of notice in petition for decree of con- 

veyance by execution, &¢.........- 0... cee eee eee 299 
in replevin before justice of the peace..... PEREPERE 356 
for certiorari before justice of the peace............. 365 
of judge within the third degree to adverse party. cause 

for change of vente... 2... ce eee eee 13 
to adverse party within fourth degree, challenge for cause 55 
to offender, penalty for harboring such offender........ 213 
offense defiued and punishment preseribed...........-- 198 
of a corporation, may be served with complaint and notice 18 
may verify pleadings... 0.20... cece eee eee eee 24 
of a corporation or in any fiduciary capacity, may be ar- 

rested for fraud, ÈC... 2. ee eee es 30 
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AGENT—( Continued.) 


INDEX. 


of plaintiff, may be examined in respect to payments, &c., 

in actions commenced by publication............... 
examination of in proceedings supplementary to execu- 
may make affidavit for issue of writ of xe eteat........ 
fraudulent conversion of property by, embezzlement.... 
selling without license, liable to prosecution........... 
if indicted, principal compelled to testify, and vive versa 
to demand fugitives from justice, appointed by Governor 
accounts of, to be paid out of Territorial treasury...... 
appointment of to take charge of absentces’ estate 
tofeive hon s ssa Saas aad ook Se ee eel 6 
liability of.... 


AGREEMENT— 


to refer an issue of fact, or try by court instead of jury 
by jurors upon a verdict in civil actions 


subinitted cases upon, without action.................. 


for revival and continuance of judgment and lien thereof 
of waiver of exemption, requisites of 


upon amendents to answers, in taking depositions 
of parties, to commissioner to take deposition.......... 
by tenant for life or years, to release real estate from his 

THECRES 1s tale, os A recent Sb aed eee EA gs E E 
hy parties interested in sale of real estate by referees... 
not contained in mortgage, mortgages confined to 


mortgage itself...... 2.2.0.2. 


fight by, an affray, punishment 
to conceal or compound crime, punishment 


to try a criminal case, by jury less than twelve......... 
of the jury trying criminal case........ 0.0.00... 008 
to bind executor must be in writing 
between local authorities and corporations as to appro- 


priation of lands for uses of corporation 


ALIEN— 


enemy, continuance of war deducted from time of lim- 
itation 


ALLEGATION—SeEz PLEADING, Action, COMPLAINT, ANSWER. 


of complaint, mnst be denied by answer............. 
of answer, must be replied to by plaintiff............. 
of pleading liberally construed with view of substan- 

tial justice 


Page. Sec. 
74 289 
104 374 
153 574 
193 6l 
204 99 
204 99 
217 157 
217 157 
313 292 
313 293 
313 295 
52 206 
61 
76 298 
81 316 
91 342 
112 406 
114 413 
142 533 
144 545 
149 562 
198 77 
208 123 
235 236 
239 263 
301 233 
413 6 
11 40 
22 79 
23 83 
2 91 
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ALLEGATION —( Continued.) Page. Sec. 


if indefinite and uncertain, amendment may be ordered 26 92 
of jurisdiction of special court, if controverted must be 


PIOVED SG gooa Reeder ee inaa paws ee S 26 93 
of performance of conditions precedent, when must be 

POVED es osre Hoan gos RGN Lee MA eA A EE ENEE 26 94 
in actions for libel and slander.....................-- Z% 96 


of defendant of lawful possession, sufficient in actions 
to recover possession of distrained property doing 


damag 2. shied si eee enh ian EEEE E 27 98 
material, if not denied, taken as true................. 27 100 
material, defined.......... 0... 0. cece cee eect e eee 27 101 
of variance and failure of proof..................005 28 102 
in pleadings, how to be regarded on trial. ........... 176 681 
in indictments, must be direct and certain as to what.. 225 189 
as to time of commission of offense, how made, etc.... 225 192 
as to person injured or intended to be injured......... 226 193 
in indictments for hbel.. 0.22... cee eee ees 227 202 
in ‘ndictment tor forgery on destroyed instrument...... 227 203 
in indictments for perjury.... 02.0... cee ec eee ees 228 204 


ALLEY — 
appropriation of, bya private corporation locating road - 412 4 
ALTERNATIVE— 


first writ of mandate shall be in the, when ............ 165 631 
AMENDMENTS— s 

of complaint, copy thereof to be served on defendant.. 22 77 

of pleading, to render definite and certain..... eos 26 92 

of pleading, where party alleges be has been misled..... 23 102 

when ordered by court, hecause of immaterial variance.. 28 103° 

in claims to personal property, where ` special interest 

proven instead of ownership........65 cece e eee ee 28 105 
may be permitte'l by court on terms at any time before 

juden ee os. oh dhe k AERA RRS EEA es 29 106 
when made, pleading to be newly filed and complete in it- 

SCM lice cicenstheteate meena Ona sana, E A 29 107 
when motion to strike out has been allowed............ 29 108 
of verdict of jury, when insufficient or informal........ 61 240 
of return or proceedings in hearings on Jabeas corpus.... 161 613 
to writs of habeas corpus, tor defects therein or informali- 

Naapa aA ae Sa PAG ates sve dda clit a E 163 625 
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AMENDMENTS —(Continzed.) 


when mistake has occurred in charging offenses in indict- 


MENE i reant Bie oni Pa nde Powis Peveee oaths sare warts 2 
when venue of offense is improperly laid in indictment. . 
in writs of error on criminal cases, supreme court shall 
consider as Made... cece ee eee ee 
of procecdings in justice Court... u... cee ee eee 
of return to certiorari... 6... cece ee 
ANCESTOR-— 
scizure of within twenty years, to maintain real action, 
WNC Ion ara E E Wie he ale aye arene as es A E oGlerioas 
ANIMALS— 
certain, exempt from attachment and execution......... 
stealing of certain, felony, punishment.... .........6.. 
cruclty to, a misdemeanor, punishment............... 
ANSWER— 
stutute of limitations can only be pleaded by.......... 
when objections to complaint may be taken by ....... 
to amended complaint............ 0... cece eee eee 
when, defendant deemed to have waived objection.... 
what shall contain... 2... 0.0... eee eee eee 
counter claim, when may be pleaded by ............. 
may be set forth a number of defenses but be separately 
Stated is 364. Seo ves Reed ea ee ee ee aes 
to residue, after demurrer to part...................- 
sham, frivolous and irrelevant may be stricken ont.... 
when, states new matter plaintiff may reply.......... 
may be demurred to by plaintiff..................... 
new matter in, not replied to entitles defendant to judg- 


in actions for libel or slander, truth and mitigating eir- 
cumstances may be alleged....................0005 
title to real property need not be averred, but posses- 
sion in actions for distrained personal property..... 
every material allegation of, uncontroverted deemed as 


controverting complaint forms an issue of fact........ 
judgment on failure t9... 2.0... eee eee ees 
set-off must be pleaded by....................0 0000 
wher tender is pleaded, as to costs................06. 
in actions to recover and affecting real estate......... 
in suits of partition............. wahulesis ge Saved Bae et 
in informations. .......... cece eee cee eee 
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ANS WER— (Continued. ) 
in suits upon certain foreign judgments.............. 
refusal to, on arraignment, plea of not guilty to be en- 


tered os dss doad os E tig. ase ahedisiol E Sia Sahat vie. oa 
in justices’ Court........ cL cee eee eee eee eens 
APOTHECARY— 
selling poison without labelling, penalty .......... TON 
may sell liquor for medicinal purposes and when..... 
APPAREL- - 


wearing, of every person and family exempt from exccu- 


APPEALS—SEE WRITS or ERROR. 
reversal on, if plaintiff die and action survive, represen- 
tatives may commence new action................0.. 
decision by the court or referees, deemed excepted to, 


shall not affect lien of judgment, and date of judgment 

is commencement of Jien.............. cee eee eee 
mode of taking to supreme court...............00-6. 
in hearings, of by supreme court, what shall be re- 


from justice’s courts, appellant liable for costs when... 
to supreme court, costs within discretion of court..... 
-to judgment of district court on writs of mandate and 
Prohibition ersero aA E e SR ENAA EES 
allowed on proceedings for contempt, but will not stay 
other proceedings......... 0... cee cece eee cee ee eee 
to supreme court in criminal vases, allowed.......... 
allowed to defendant for all errors. .............00.- 
by prosecuting attorney when allowed................ 
when to be taken... 2... eee ee eee 
transcript of the record and what shall contain........ 
powers of the supreme court over judgments......... 
supreme court to consider all errors which appear on 
POCO aika e PE ee Ld Meee id ane he Slee ead 


defendants jointly tried, any may take............... 
when d: fondant shali be discharged and when remanded 
shall net be discharged for informality or defect...... 
limitation for taking, in criminal cases............... 
from probate conrt to district court...............06- 
from justice to district court..........-... 0. cece eee 


90 


11 


67 


82 
123 


123 
128 
129 


165 


175 
246 
246 
246 
246 
247 
247 


341 


263 
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APPEARANCE— Page. See. 
of infant, by guardian........... 0... eee eee eee 5 12 
voluntary, of defendant equivalent to personal service 21 69 

may be by counsel, on arraigment for offense punish- 

able by fineonly........ 00... cece eee eee ene ee ` 232 298 
in offenses punishable by imprisonment, defendant must 

be Present i. cis sreronsar ererat Ce ATni a oa ieee 237 247 
in offenses punishable by fine only, when defendant 

need nut be present... 0.0... 0. eee ee eens 237 248 
of defendant in criminal case, to receive judgment, 

how compelled, &e.... 2.0... 0.00. eee eee eee 241 274 
of parties in justice’s court to be entered in docket..... 339 3l 
of defendant arrested in civil actions before justice.... 84247-50 
time for in justice courts... 0.0.0... eee cee eee 344 54 
judgment for want of........ EEE A o i a 349 79 

APPORTIONMENT — 
of members of council..... ioe EE E a RA SS 474 1 
of members of house... 2.0... eee eee eee eee 474 
ot school fund, how made.............0.....0.. 00000 425 

APPROPRIATION— 
of lands by corporations may be made by corporation 

for corporate purposes........... 0... cece eee eee 411 
roads for certain purposes.................---0--05- 411 1 
sufficient for line of road, caval, and necessary struct- 

MATOS recer nes Esnea tearde deals EENEN E ys E daa 411 2 
‘when made, owner to be compensated in damages.... 411 2 
changes of line and grade may be made.............. 412 3 
public lands, roads, streets and alleys subject to...... 412 4 
if in town, local authorities to designate.............. 413 5 
if local authorities refuse, right not defeated......... 413 5 
of the placing of gates and charges of toll.......... : 413 6 
width of road or track, and duties of corporation.. . 413 7 
in erection of necessary bridges and ferries.......... 413 8 
notice to be given, &c., upon completion of road...... 414 9 
after expiration of ten yeurs, county may purchase.. 416 16 
mode of proceeding in.......... 0... eee eee 417 i 
action to secure land, aud fix compensation therefor... 417 1 
such action to Le tried as civil, except............... 418 3 
suit to be against whom...... Abed iat brah ica ganda Sravd: ba fe Ea 418 3 
judgment for corporation and effect thercof.......... 418 3 
coste of action, who liable........................0. 418 3 


INDEX. 
APPRAISEMENT-- SEE ASSESSMENT OF DAMAGES. Puge. 
of property claimed to be exempt from attachment or 
OXNCCULON Sedan ods ew eyo ada aah ews Oued Eoretuges 92 
of estate and effects of deceased persons..............0. 279 
ARBITRATION— 
controversies except relating to title of real estate may 
be submitted to.. 0.0... eee eee eee eee 67 
agreement of submission to be in writing, what shall 
COntRINe. Fo Sashes ede diet oe toe sian teh aaas Euh 68 
arbitrators to be sworn........ 2... cece eens 68 
award how to be made, what to contain and to whom 
Celivereds i ciicwtg fo bea meee yaad AIEE a eia 68 
copy of award to be delivered to prevailing party.... 68 
if not excepted to or controversy settled to be entered 
as Judo mantier Sn Aes tad s cada e a aa 68 
compensation of arbitrators fixed, and how and by 
whom): paileas te ieee seh oS sha cs ad dew 68 
a failure of party to appear subjects delinquent to.... 
COBLS; CXCe Db. . ins 645-4 vest ade AA Voted an ts 68 
arbitrator failing to attend, penalty.................. 68 
exceptions to award, what allowed and how made.... 69 
action of court upon exceptions to award............. 69 
power of arbitrators or majority..................... 69 
evidence and compelling attendance of witnesses.... 69 
same power to punish contempt as justice of peace.. 69 


costs to be taxed against losing party and how collected 69 
award affirmed by district court, same as a judgment 70 
ANBITRATORS—SeExE ARBITRATION. 


misbehavior of, cause for rejecting award............ 69 
acceptance of a bribe, reward or present, penalty.... 199 
ARGUMENT— 
order in civil actions. .......... uu 0... cece eee eee 57 
the practice in civil actions, to govern in criminal pros- 
ecutions, except............ 00. cece eee eee tenes 237 
ANRRAIGNMENT— 
of defendant, procedure............. 0... c eee eee ees 231 
on plea of guilty, except in capital cases, court to hear 
evidence to fix punishment..................-.000 231 
plea of guilty in charges of murder, jury to determine 
GO STOO dee isd tele aaa tail ae E E bia a Tape eee 231 
refusal to plead or answer, plea of “ not guilty” to be 
entered....... G6 iii megu meat e baa cree ey Tear 232 


G42 INDEX, 

ARRATGNIGENT - (Contd ul.) Peye. 
interrogation as to name, true name to be substituted 232 
for misécweanors punishable by fine only, muy appeur 

by counsel on......... 6. eee cee anean inoa soaus 232 

ARREST— Is Crvin Actions. 

Ses Barn, CONTEMPT, ATTACHMENT. 
shall not be made, except upon order of court or judge 

of supreme conrt... 2... eee eee eee 30 
canses for which allowed..................045 Pen, O80 
before allowed, court must be satisfied of its legality: 81 
court to fix amount of bail and plaintiffs bond....... 3 
clerk shall require plaintiff to do certain things before 
ISSTID SE OfdOKs. hee ced Peucwerea tw O E a dae se 31 
defendant may apply for vacation of order or reduction 
OF ballini Siete: scandent a day, bho wae E hata declan 32 
warrant not to issue until filing of compluint......... 32 
sheriff to serve defendant and furnish copy of warrant 22 
service of the warrant by taking defendent into custody 82 
plaintiff liable for sheriff’s fees and board of prisoner... 382 
neglect by plaintiff to pay fees defendant entitled to dis- 
CRAP GCs heck coke Sets she Pte en oe asthe a e Anat Gena ae cadet 32 
bail of defendant, how and when given, conditions of 33 
warrant to contain statement of cause of arrest and 
amount of bal. sy ensuite eran eaea Se whee ead 33 
of surrender of defendant by bail or himself...... 33 
bail may arrest defendant to secure their discharge.. ... 34 
baii, how proceeded against............0 ......-.000. 34 
causes by which bail may become cxonerated......... 34 
return of sheriff, where defendant has beén discharged 
On bats. wis: S ted ees wae chet Sale wae 34 
failure of plaintiff to uotify sheriff of exception to bail 
exonerates shariff.. 6.2.0... 0... Soe eee ad 
justification of bail excepted to by plaintiff........... R4 
of the qualifications of bail...................005. 25 
manner of justification of bail..................0006. 35 
the approval of bail by courtoroizer exonerates sheriff 35 
defendant may deposit amount mentioned in order, in 
Tien: Of; Dail corem a sg aed ed oneal ebe aa 35 
such deposits shall be paid into court within ten days, 
proceedings. L.. a... ccc cece cece eee ece cece eee 25 
on giving bond, deposit to be refunded ............. 36 
such deposit to dizeLurge jidgment, surplus to ba 
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for Csohedience to injunction ov restrainiag order.... 42 
of jndnment debtor, on execution against the person.. 85 
defendant shall ust be arrested if he deliver property 
to satisfy Judgment... eee ee eee ee 87 
shall he imprisoned within jail liberties, at expense of 
whom..... fa Halse e vee g eae sew Meow atest aes 87 
of abseonding debtor, when allowed: ................. 104 
of party abont to leave without performing contract in 
writiug, not due..... sush OTR G a a N er muates a inert oN . 15: 
security for the performance of contract being given, 
discharges party..... E E A tea ESAT TTE 153 
proceedings of xe ereat may be had in favor of 
surety, or one jointly bound.............2........ 154 
Cefei daut may seek remedy of habeas corpus..... -lö 
juctices of tke peace may issue xe evceat process within 
Jurisdiction l... 0... eee eee ee r| Lt 
procecdings may be had in district where defendant 
TOWN oe os. sete aes Ba eden Op NL cease 151 
obedience to writs cf mandate and prohibition may be 
enforced Dy..............00008- eddies SEG ne taan dei, 165 
against executors or administrators for their own acts. 171 
in proceeding for contempt of court, prucedure...... 73 
warrant for, in contempt cases, court to endorse 
whether bailable or not.............0.0 cc ceeeeeee . 173 
cepo-it of amount of bail allowed in all cases, to dis- ° 
charge persons from... 0.6.0.0. cece cece ee vive LIT 
In çrimian? actions — 
of fuitives trom justice, may be demanded of execu- 
tives of other States and Tervitories............... 217 
of persons charged with offenses committed in other 
States or Tevritories...........0......ee 218 
on finding indictment, when warrant shall issue... .. - 228 
. Offiver may uso all necessary means to ehect........ 22.) 
person escaping may be pursued and taken anywhere 
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ARREST—(Contiited.) 


in suits before justices of the peacc.................. 
for threatening to commit offense.................... 
for offenses committed in any county................. 


ARREST OF JUDGMENT—In CRIMINAL Action. 


may be arrested on defendant’s motion, for what causes 
the court may, without motion................ eee cee 
when in case of, defendant may be re-comnmitted, etc... 
ARSON— 
where death ensues, prosecution at any time after com- 
MISSION 256d sped nas ra Gewe dh ye an we Maou E 
the crime defined, and punishment prescribed......... 
married women may commit offense, though property 
be husband's. ... 20.0... eee cece eee 
ARTICLES OF INCORPORATION— 


to transact business to be in writing and subscribed in 
triplicate a. ni RE ony te teet aa 
to be acknowledged. ............... 00. cece eee eee ee 
be filed with territorial secretary, county auditor and 
One retained: neeger ane Slee eae ook Vee ed Dawe 
what shall contain................ TST Fete seh athe ve de sate 
copies properly certified to be received onevidence.... 
articles of incorporation for trade and business to he 
filed by.......... Free fet A ect pe ee E ae fe cei 
such articles prima fucia evidence when certified by.... 
when corporation increases or diminishes capital stock 
to be filed by proceedings, when corporation changes 
place of business........ 0.0. eee 
grticles of incorporation of seminaries, colleges, churches 
and kindred societies to be filed by................. 
of colleges, seminaries, churches and societies for char- 
itable purposes............0 0. cece ee cee eee eens 
of Masonic, Odd Fellows, Good Templars and other 


requisites Of - 02.666 cee novine es cds dese eee ain te 
filing ot’ surrender of corporate powers by such societies 


ASSAULT— 
offense defined and punishment prescribed........... 
with intent to commit murder, ete., punishment...... 
with deadly weapon with intent to inflict bodily injury, 
punishment............ Celta late ton E MSG anne otiesv 
with a cowhide or by person armed, punisifment...... 
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when party injured acknowledges satisfaction of dama- 
ges, defendant discharged on payment of costs...... 230 
such discharge a bar to further prosecution.......... 230 
within jurisdiction of the justices of the peace......... 381 
ASSAULT AND BATTERY— 
offense defined and punishment affixed............... 186 
when party injured acknowledges satisfaction of dama- 
ges proceedings in prosecution stayed.............. 230 
defendant to pay the costs before being discharged.... 230 
discharge of defendant bar to further action.......... 230 
within jurisdiction of justices of the peace............ 381 
ASSEMBLAGE— 
unlawful, riotous or tumultubus, may be dispersed.... 197 
peace officers may summon aid and make arrests...... 197 
officers dispersing may use all necessary force......... 198 
for worship or other lawful purpose, penalty for dis- 
turbings siccc crea dete Veal See Renee anaes 198 
penalty for bringing or selling spirituous ligúoë within 
one-mile: Of i005 ets ieda P E EEE 198 
ASSESSMENT OF DAMAGES—SeEg DAMAGES. 
by jury in actions for recovery of personal property.... 62 
in judgments upon failure to answer.................-- 74 
in judgments in the supreme court on writs of error.... 128 
in actions affecting real estate... 0.2.0... 0.2 eee eee ee 133 
in actions of trespass and waste................-.--5- 552 
in actions of mandate and prohibition................. 165 
in proceedings by way of information................. 166 
ASSETS— 
damages for death of person to be treated as.......... 169 
judgment against executor or administrator for failure 
to answer not deemed as eviclence of, unless......... 170 
executors or administrators, when liable to extent of... 170 
personal may be applied to satisfy mortgage.......... 295 
when all intestate’s estate shall be...........----...5. 284 
distribution of... 0... cece eee eee eee 308 
ASSIGNEE— 
right to maintain actions, if real party in interest.... 4 
in action brought by, same defense may be made as 
against original party, except...................-. 4 
of promissory note in good faith before due.......... 4 
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rights of in matters of set-off. ..... 00.0. 0c cee ees 


of cise of action after suit commenced, liability for 
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ASSIGNMENT—SLE ÅSSIGNEE. 


of judgment, reqnisities and recording of............ 
of cause of action, after commencement of suit, liability 

for costs........... 
ATTACHMENT—Or Prrson. 


BnB Arrest’, BAIL, WARRANT. 


enforcement of order to satisfv claim admitted 
of judgment debtor about abseu ding 
to compel production of books, &e 
proceedings of ne ereat 


to compel officer of corporation to satisfy judgment... 
executor or administrator for acts of testator or intes- 
tate not allowed 
but for the acts of executor or administrator, allowed as 
in other cases 


Of prepeity in civil actions— 
in what cases may issue 


writ of, by whom and when to be issued. .............. 
causes for which may be issued 
bond of plaintiff to be filed 

writ to be directed to sheriff. 


what it shall require 


several may be iscued, to different counties 
property subject to 
duty of sheriff on receipt of writ 


inventory of property to be returned 
to be executed without delay... 


of real property how made... 0.0... 0. cece eee 
of personal property capable of delivery 
of stock or shires in a corporation... 


of debts, credits or property incapable of manual delivery 
debts and credits or property under control of a third 
person, how attached 


yer-ons holding such debts or eredits liable to plaintiff 


until discharge of, or satisfaction of judgment 


examination of debtors of defendant 


ieiura of the shanti, inventory and schele of debts, ete. 
perishable property may be sokl 
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debts and credits may be collected. ..... 2.0.0.2. eee ee 47 181 
claim by third person of property, trial................ 47 182 
jedgment to be satisfied out of attached property....... 47 183 
for balance remaining due, proceedings. ............04. 48 184 
execution for remainder duc upon judgment.......... 48 185 
proceedings, if defendant recovers judgment........... 48 186 
when defendant may move todischarge, upon giving bond 48 187 
of defendant, suretics and justification............ z... 49 188 
motion of defendant to discharge, because writ improperly 

BESET 6. esos aed ees ead oe MEE Ss Hh de ee E 49 189 
if improperly issued, shall be discharged.............. 49 191 
when sheriff shall make return...............00.0 000s 49 192 
when court may order sale... 21.6.0... 0... eee eee eee eee 49 193 


but sale can only be made after notice to adverse party 49 193 
judge conferred with full powers to make orders in va- 


CANON. 242 Hese.ned wide scare tease tata CEEE 50 194 
of real estato, lien of judgment attached at service of 

a es oi ene ta S00 ae eet E eee ete 78 808 
property exempt from... 6.01... eee eee a ated neg 89 
claim of third person te property attached, mode of 
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mvobate court may issue to enforce order.............. 254 10 
to compel production of will... . 2... 2. cee eee ee ees 262 52 
to compel settlement of accounts of executors and ad- 

ministrators. 2.0... eee eee eee GAETE 275 117 
against party charged with concealing property of . 

UC CON8O1 s/h. 5 33 eta ees aen EA on Sha wa As 281 141 


to compel executor or administrator to make exhibit.. 303 245 


Justis st of the Peare— 


when writ of may he issued to justice of the peace...... 340 34 
plaintiff to exeeute bond hefore writ issues............ 841 37 
by whom executed... 00... cee ccc cece cena e eens 341 38 


in what cases plaintiff shall have judgment for costs of 841 39 
in what case may he issued and executed on Sunday... 841 40 
sberiif, coustuble or other person authorized to serve — 

same, to mako inventory and appraisement of property 


atishia eera eS eel oe ceed Sede weaned ane 342 4l 
writ of, binds defendant's property from the time it is is- 
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when property removed may be taken under, in any 
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ATTACHMENT— ((c ntinued.) 


property attached may be released by owner giving 

bond, ete s3e'ie cette eee a Y aw eS ER E RENA 
how property exempt may be released from........... 
to compel justice to make or amend return to certiorari 
to compel justice to deliver certified transcript on ap- 


ATTORNEYS-Srt AGENT, COUNSEL, PRoSECUTING ATTORNEY. 


shall not be bail in arrest in civil actions............. 
in action, disqualified asreceiver..................... 
disqualified as juror, when..... pave alotara, adelante ica tunestns es 
shall not be sureties, in stay of execution............. 
shall not testify as to communicationsof client........ 
compensation of to be fixed by parties............... 
fee, as costs to prevailing party fixed................. 
prosecuting, to file information for usurpation of office 
misbehavior, a contempt, punishment................ 


AUCTION—Sere SALES. 
sales of property on execution, must be by............. 
AUDITOR COUNTY— 


in suits against counties, service upon................. 
in suits against county, may confess judgment.......... 
to keep a record of transcript of judgments............ 
when judgment is satisfied, his duty.................. 
from filing of judgment by, lien commences when....... 
not to record any sheriff's deed till endorsed, how....... 
duty of, in actions by and against county.............. 
to record certain judgment of justice’s of peace, when... 
accepting or agreeing to receive a bribe, penalty........ 
knowingly issuing warrants unauthorized by law, penalty 
purchase of claim against county at less than demand, 

penalty dersinin eia eae e a eagiedad eaten. 
must report to school superintendent amount of school 

tax levied xis icon a arei aa anat Sais etal aM hove S ete 
shall issue liquor license,............... 002. e ee ee eee 
shall record quartz mining claims..................-4. 
inventory of wife’s separate property to be filed by..... 
marriage contracts to be recorded in office of. ......... 
shall record oyster claims............2-......00.2000. 
al] deeds to be recorded in office of..... TERTE 
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copies of records of office certified by, evidence......... 
accepting bribe or present, corruptly, penalties....... 
penalty for knowingly issuing warrant unauthorized by law 
purchase by, of order or demand against Territory at less 
than amount, penalty... 0.00... eee e eee eee eee eee 
shall credit Whatcom county with certain taxes and 
. debit the same to San Juan county................. 


AUTHORITY— 


of printed statutes of other States or Territories, how far 

and WHOM coo ge hb. 564 e hs.6 Grease a ea eee 
officer construed as meaning person having............ 
usurpation of, defined, penalty.................... eis 
warrant of, to be shown if defendant demands it...... 
of officer in making criminal arrests.................. 


corruptly obtained, party guilty of attempting, 


Penalty- e 2408 se iets seuss ot Serene send 
arbitration and award..............5- ie Satetacs Ree wae 
of persons mutually selected to arbitrate controversy, 

suit or quarrel........ 0.2.20. ..0 es eee eee ree 
bond of submission, that parties shail abide.......... 
to be made according to terms of submission......... 


to be filed with clerk of district court, what shall contain 
copy of, to be delivered to party in whose favorrendered 
if not excepted to, or matter settled, judgment to be en- 
tered: when i255 55 ievaloc dined hag Oe i an aeons 
losing party may except in writing................56. 
matters of exception prescribed...............+5005 ‘. 
when court will recommit, with directions to amend... 
failure of arbitrators to comply, the court becomes pos- 
sessed of the cage.... 00.0... cece eee cence eee 
fees &c., to be endorsed upon, how collected.......... 
when affirmed by court, the same as a judgment......... 
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person shall not be held to, except by order of court or 
judge of supreme court... a... a. cece eee eee eee 
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BAT L—(Cortinvea.) Page 
court in ordering arrest shall fix amount of............ 31 
amount of, shall not exceed what........ 0.2.0... 000s 31 
defendant. may give, requisites of and mode............ 33 
may surrender defendant and be exonorated........... 33 
exoneration of, how effected. ....... 00.0 cece eee eee ee 33 
may arrest or empower arrest of defendant............ 34 
can be proceeded against by action only.............. 34 
death or imprisonment exonerates.... 2.2.2.0... 34 
discharge of defendant from liability exonerates........ 34 
surrender of defendant exonerates............06. 34 
sheriff exonorated from liability, when................ 34 
justification of, where plaintiff excepts to sufficiency.... 34 
qualifications defined sce eee be da@es esd ae LEER 35 
examination of, in justifying............ 0... eee eee 35 
endorsement of allowance. ......- 0.0.0... eee eee ees 35 
deposit may be made in lieu of..................0.005 35 
deposit made, proceedings of sheriff................. 35 
on escape of defendant after arrest, sheriff liableas.... 36 
proceedings against sheriff when liable as............ 36 
unless they justify, be liable to sheriff by action for what 36 
in proceediugs of ne eseat similar to other cases of arrest 153 
defendant arrested on xe exeat to enter special......... 153 
in replevin or special, remedies against co-defendants 

OF: CO-SULEHES ines aaan na ie eae Sie ee 155 
power of court in proceedings on habeas corpus....... 162 
admission to, of parties charged with contempt........ 173 
person required to give, may make deposit with clerk.. 177 

In Criminal Aclions— 
person held on indictment, when to be tried or bailed’ 

on his own recognize’... as fee cece 181 
all offenses except murder in first degree, bailable.... 181 
shall justify and have same rights as in civil cases.... 181 
when persons whether indicted or not, shall be ad- 

mitted tosser eieae s Eee eas Las ERRES 181 
of persons charged with commission of crime in other 

States or Territories............. 0.0.0. eee eee eae 218 
court at each term to fix amount of, for parties indicted 229 
on writs of attachment returnable after term, to be 

fixéd by Courts ene cece ta Ged Be ne see), ene ai oles 229 
officer serving warrant may justify and approve....... 229 
when taken by peace officer, to be certified forthwith to 

Clerk 62 aii ose h hits Sosa ees Se Canard ae aa TESA 230 
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in place of giving, deposit may be made.............. 230 
neglect to appear, default noted and forfeiture of...... 230 
if defendant has been admitted to, docket must state.. 281 
for the payment of fine and costs, how taken and effect °* 

OL at aivad e.g Sawee eh eats E ends abla el etait Be 243 
execution against property of, for said judgment...... 243 
actions against on forfeited recognizance............. 245 
shall not be allowed to party convicted for felony on 

swearing out writ of error.................... 00. 305 
on recognizance taken by justice of peace........... 250 
no claim against, shall be barred or defeated, by reason 

of defect of form or omission to note default.... .. 251 
shall when required justify as in civil cases........... 351 

Justices of the Peace— 
on return of warrant, justice shall either acquit, com- 

mit and punish, or hold to bail...... Dat nt Pedals 382 
when shall recognize defendant to keep the peace..... 391 
may order person required to give security to keep the 

peace, to pay costs.... 0.2... eee eee 391 
recognizance to be transmitted to district court for the 

county on or before the first day of the next term.. 392 
on suit brought for penalty court may remit on petition 

of. defendants: asese betes eked BES 393 
surety on recognizance to keep the peace may surrender 

principal) donte date weet caine ave eek ed eta 393 
may on request of party accused of criminal offense 

allow him to enter into recognizance, with or without 

examination to appear at next term, &c.............. 394 
may require defendant to recognize upon adjournment 

of examination............ 0... cece cee eee eee 394 

‘if it appears on examination that bailable offense has 
been committed magistrate shall order defendant to 

enter into recognizance for his appearance, &c,..... 395 
in what cases surety to be approved by some other ‘jus- 

tice of the peace, or the probate judge............. 395 
all recognizances taken by any magistrate to be certified 

and returned by him to clerk of district court...... 396 
when discharged by acknowledgment of satisfaction in 

writing by party injured....... E wavy Deets Sue 397 
in case of default of principal prosecuting attorney to 

proceed by action against sureties................4. 397 
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RAILEER - Page. Ser. 
embezzlement by, when larceny... 2.0... eee 193 OH] 
altering reccipt and converting property to own use, pun- 

ISHMENCescis te 42 ee ne wea ed sen Ob Deak ee EAR 193 HR 
without hire, equally liable.........0..... titan adheaads 193 62 

BAILIFEF— SEE Jeny. 
in charge of jury, duties prescribed..............22.4. 59 231 

BALLAD — 
obscene, penalty for publication of............ 0.0.00. 210 13 

BALLAST— 
discharge of, in certain waters prohibited, penalty...... 206 114 
may be discharged above half-tide..................65 206 114 
not fo be discharged on flats within town limits........ 206 114 
how vessels must discharge. ...............--.505- 484 1 
the rule in Shoalwater Bay.................. 0.42 eae 484 1 

BALLOT— 
marking by officer to learn how clector voted, penalty. 205 105 
election of officers by corporations to be by........... 400 5 

BANKING GAMES— 

a prohibited, penalty for keeping...................... 206 110 

BARRATOR, COMMON— 
who shall be deemed, punishment.................... 20£ 100 

BEER-- 
sale of to Indians prohibited, penalty.......0........-- 212 139 
in prosecutions for sale to Indians, Indian testimony com- 

Peten bet ici TE vig NE a a a gee 212 139 

BILLS—SEE INDICTMENT. 
considered personal goods of which larceny may he com- 

mittel ors ih ee eae bee ie bee eae Mt bee A eee 191 52 
of indietment ignored by grand jury, what shall be re- 

CPM A cos sees ie Peale sa ba sige dei Ma oe oe Sides 221 17! 
no corporation shall issue ...............006 PESA a 13 

BILLS OF EXCHANGE — 
action by assignee of, rights of assignee............660. 4 4 
parties severally liable upon, may all or any be sued.... 6 16 
limitation commences trom last payment of interest... .. 12 4i 
how far set-off can he allowed... 0.0... eee eee 124 447 
as to costs in several uetions on thesume.... 6.6... eee 125 459 
considered personal goods, of which larceny may be com- 

mittel esseen eed E E a a a EE wie sales 191 52 
forgery of, how committed, punishment, oo. 0... ee. 194 63 

BILLS OF PARTICULARS— 

court may order cither ports to Mochi... eee. 25 90 


INDEX. 653 


BILLS OF SALE— Page. Sec. 
lien on personal property ereated by, suit for foreclosure 151 570 
BOARDS— 


guide, defacing or injuring, pen: alty. TE E ET. 208 124 
BOARD OF HEALTIT— 

to procure pest house at expense of Territory.......... 398 12 

to make publication of quarantine regulations.......... 398 14 


BOATS AND VESSELS—SEE VESSELS. 


loss of life through careless navigation, manslaughter 184 21 
setting fire to, arson, punishment.................... 189 44 
selling liquor upon, within a mile of lawful assemblage 

AT LA E E EET EEEE ... 198 76 

BOND— lIn Civil Actions. Ner BAIL. 

parties severally liable, may all or any be sued........ 6 16 
limitations of actions upop.... ...5.... 22... ...00006 8 . 27 
limitations to run from date of last partial payment... 12 46 
copy of, need not be set out in pleading.............. 25 90 
but if demanded, copy must be served on adverse 

party; whens sacro sash potion. a a iE bee ie. 25 90 
required of plaintiff, to arrest defendant.............. 31 115 
to be filed with clerk upon issue of warrant of arrest.. 31 116 
of defendant to be cancelled if he be discharged...... 32 117 
of defendant, as bail, conditions and requisites........ 33 121 
before defendant has failed to comply, his sureties 

may be exonerated................ 0... e ee eee eee 33 123 
endorsement of authority toarrestdefendant by sureties 34 124 
of bail of defendant to be returned by sheriff......... 34 127 
of exception by plaintiff to sufficiency of defendants... 34 -127 
of justification by defendant’s sureties, and new....... 34 128 
qualifications of sureties...........0 2... e ee eee eee 85 129 
examination of bail and approval to be endorsed by 

olico ois oi 5t acne eh Seek ede rE e meg eS eeee 35 130 
deposit may be made in lieu of bail.................. 35 132 
auit against sheriff on official, for escape.........-.... 36 136 
liability of defendant’s sureties to sheriff............. 36 138 
in claims to recover personal property................ 37 141 
defendant to be served with copy of.................. 37 141 
cefendavt may except to sufficiency of................ 38 142 
may be given by defendant and he retàin possession of 

PEOPOCTES ariran nri ea Hee Sunnan pi Eann S vee 38 143 
of defendant, conditions and requisites of............ 38 143 
of justification of dcfendant's sureties..............-- 38 144 


qualifications of sureties............ 0.02. eee eee eee 38 145 
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BOND—( Continued.) Page. Sec. 
third party claiming property, plaintiff to give to sheriff 

an indemnifying........ 00.0... cece cece eens 39 148 
of party asking for injunction or restraining order.... 41 156 
when temporary restraining order granted, plaintiff 

need not give second bond, except................ 41 157 
the liability of first, shall continue................ .. 41 157 
injunction takes effect from filing of................., 42 161 
of person arrested for disobedience to injunction...... 42 165 
of plaintifffor issue of attachment.................... 44 173 
when defendant may have attachment discharged by giv- 

DNB ries Sidra ee ho at eter AE E EE E EE 48 187 
qualifications of sureties, and conditions of........... 49 188 
of receiver.............. Mohd sae EN EE ake 5r 196 
of parties submitting matter to arbitration............. 68 265 
of submission toarbitrate to be filed with clerk of district 

COPE Si te ete e Mee td EK A EEE Be oe 68 266 
tor stay of execution, conditions and requisites of...... 88 330 
judgment when may be entered against sureties on stay 88 351 
sureties on stays, qualification of.................---. 88 332 
if execution issues before time for which judgment might 

be stayed defendant may give for balance of time.... 88 333 
stay, shall be filed with clerk of court................. 88 334 
by party claiming property as exempt................ 92 344 
of party claiming property levied upon or attached.... €3 345 
of party in replevin, suit to be returned to clerk....... 93 346 
if claimant sustains claim, cancellation of....... ...... 93 348 
judgment against plaintiff and sureties, if claim not made 

OUb fo ashe SSR TES Leek ee So oe Soe eae ETETE 93 348 
of judgment debtor, for retention of property levied upon 

hy exécutions secre 00. ovie evs Sees ae ceed eee eee 96 352 
of judgment debtor, to obey order of court in proceed- 

ings supplementary to execution.................44- 104 374 


of plantiff in error, in suing out writ, for supersedeas.... 122 438 
of non-resident plaintiff, security for costs may bere- 


QUIRED eneore i Hee e See eae ciel a ele S a 129 477 
of guardian receiving proceeds of sale in partition...... 145 548 
of guardian of lunatic for share of proceeds, sale on par- 

titohea ene ads host Sete tes bates ea ined eek 145 549 
of defendant, conditioned tu abate nuisance............ 149 560 
of plaintiff in issue of writ of ne exeat...............00. 153 575 


difendant shall enter into special bail, liability of sure- 
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BOND—/(Continuedl.)’ Page. Sec. 
surety on any, may be procceded against by ne ereat.... 154 578 
may be filed in any county where defendant is found.... 154 581 
any surety may require obligee to commence action upon 154 582 


if obligee fails to bring action, when surety released..... 154 583 
surety may have suretyship tried, when.............+-- 154 584 
surety on, compelled to pay judgment, entitled to use of 

JU EMENtS oa serie Wiehe. candida Ge desis sais a ES 155 586 
remedy of surety against co-defendant or co-sureties.... 155 587 
surety shall not confess judgment, when............... 155 588 
of defendant arrested for contempt of court............ 173 671 
suit upon, given by parties arrested for contempt....... 174 677 
of special officer to serve process..........-..0. eee ee 176 685 
officer taking may justify sureties..................065 77 688 
shall not be void for want of form, substance, recital or 

eondition .............. 66. aeaa e areata ea 177 689 
actions on defective, plaintiff may state legal effects as 

though perfect... 0... 66. cece eee eects 177 689 
deposit may be made in lieu of...................-. . 177 690 


In eriminal actions. See arrest, bail. 
for good behavior of defendant acquitted on plea of in- 


sanity ....... Weta Sanoae san Soa vha E Rates eae ee. 239 262 
for good behavior, when court may order given........ 242 279 
for stay of execution of judgment for fine and costs.... 242 281 
principal liable to excention against person............. 242 282 
sureties only liable on property...........0 2... e ee eee es 242 282 
for stay of execution on judgment on forfeited recogni- 

TANCE... eee a a E ad ee eet eben EN te... 245 204 


Afiseellaneous provisions regarding — 
considered personal goods of which larceny may he com- 
mitted so wes Ee See eee OR Ee SS ENa baa A 192 52 
forgery of, penalty prescribed... 0.0.0.0... 0222 194 63 
taken under color of office, for unlawful fees, penalty.... 203 96 
Official— 
of sheriff, action upon for deficiency due, in certain 


CHEE Fa). uie AD Oe ates Pee oe RAT a belts eek bas 36 137 
suits upon, procedure. ..........,.. 2. ee eee eee es 156 
shall be deemed a seeurity to party to whom given for 

official delinquencies......... Lerten Ghd asians DAN N She 156 590 
who may maintain action upon........ 2... eee eee eee 156 591 
before commencing action court must grant leave..... 156 592 
showing to be made to court, of what shall consist.... 156 592 


judgment in favor of one party aggrieved shall not pre- 
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BOND—(Continued.) Page. 


clude others from an action...............0..0e 0 eee 
judgment shall not be entered against a surety for 
larger amount than penalty of.................004- 
of judge of probate and its requisites................ 
of justice of the peace and its requisites............. 
Li Probate Court— 
of executors and administrators, and requisites of...... 
additional may be required when real estate ordered to 
Be sold 25.528 Fs Gece oma Meee dale eee tee gees A 
probate court may take separate bond from each or joint 
bond from all... 2... e i a A aaar a 
what persons may not be taken as security on......... 
judge of probate to take special care to take as sureties 
men who are solvent. a...se 00.00 fee cee eee eee 


when probate court may order newand additional secu- 
rity to be givetione sri oen enis O wets PES ee eds 
when additional bond shall discharge former entries... 
on failure to give additional, when letters shall be 
deemed revoked ............ 002 e eee eee eee ee eee 
when letters testamentary may be issned without bond. 
when special administrator shall give, and its requi- 


of former delinquent executor ər adıninistrator, pro- 
eeedingsagainst securities. ............545 croesus 
suits against securities shall be commenced within six 
years after revocation or surrender of letters of ad- 
ministrator or death of principal.................. 
of surviving partner as administrator................. 
where surviving partner not appointed, then execntor 
or general administrator to give additional.......... 
of indemnity by purchaser of land held by leceased 
under contract for purchase ............-.00 0 haree 
conditions of bond of indemnity................+-+-+ 
: of agent for heirs in distribution... ..............++-- 
of guardian ........ 6... cece ee Pee eee eee 
sureties on of guardian, how discharged.............. 
of insane per-ODS.... 2... eee eee 
in appeal from probate court same as in appeal trom jus- 
tice COUPE. ee eee eee eee eer eee eee 
on writs of certiorari from district covrt........ 0.2.68. 


157 


979 


Se c. 
593 


594 
2 
5 


94 


271,99-100 


101 
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BOND—/( Continued.) Page. Sec. 
Justices of the Peace. 
for attachment by plaintiff........0......0.0..0..000. 341 37 
for release of property attached................ 0.000. 342 44 
for warrant of arrest... 2.0000... eee eee eee eee 342 46 
for stay of execution... 0.0.0... cc cece eee eens 851 86 
form of bond for stay of execution.. .....-........00-. 351 87 
in replevin, requisites of plaintiff’s................... 356 111 
detendant may except to sufficiency of sureties......... 357 114 
in replevin, requisites of defendant’s.................4. 357 113 
sureties shall justify ...... 2. cece cece eee eee 358 114 
when property taken is claimed by any other person..,. 858 117 
in certiorari, from district court..................00, 365 148 
in appeal to district court... 0.0... eee eee 867 158 
in appeal when writ of restitution may be issucd....... 367 159 
to be executed by persons retailing liquors....... ..... 443 
In criminal practice see bail. 
BOOKS— 
confessed judgment to be entered by clerk in........ 76 297 
to be kept by clerk, called execution docket.......... 78 307 
private libraries exempt from execution............... 90 341 
libraries of professional men, how much exempt........ 90 341 
to be used in evidence, general provisions regarding..... 117 43 
printed statutes of other States and Territories, evidence 119 429 
obscene, publication of, penalty.............-... 20068. 210 130 
BOOK OF LEVIES— 
to be kept by clerks of court, what shall contain....... 80 313 
sheriff's deeds shall be entered in, before recorded by au- 
EOD ieee pone e ak aes a sale Hie aces Meee eRe aD) a 104 373 
justice of peace to keep docket in well bound.......... 889 3t 
BOUNDARY—See Countries. 
malicious removal of monument marking, penalty..... 195 68 
offenses committed on, of two counties, jurisdiction in 
CLUE ee aana. fel EE Mane ies oy eee eats 214 145 
fugitive from another State, to be transported to...... 217 158 
BRAND— 
using or altering another’s cattle,to prevent identifica- 
tion, punishment.. .......... Fee eee eee eee 191 54 
forgery of, punisbment........................00000. 194 63 
between Thurston and Chehalis defined............... 482 1 
BREACH OF PROMISE—Sere SEDUCTION. 
seduction defined as a crime, punishment....... ..... 209 125 


83 
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BREWERS— Puge. Sec. 
penalty for selling certain liquors to Indians... ..... 212 139 
in such prosecutions, Indian testimony competent. ... 212 139 


BRIBERY— 


of judge, justice, juror, commissioner, auditor, referee 

or arbitrator, or person summoned as juror accepting 

bribe, punishment.............0 feces e eee eee eee 199 82 
of executive, judicial or ministerial officer, or member - 

of Legislative Assembly accepting bribe to do cer- 


tain acts, punishment... 2.2... 0... eee ee eee 200 83 
party offering or giving bribo, punishment............ 200 8t 
officer of election influencing elector by persuasion, 

menace OF TEWAIC... 2... ee eee 204 103 


person attempting to influence anclector, punishment 205 106 
BRIDGE— 


trespass for purpose of repairing, what damages allowed 147 555 


setting fire to, arson. punishment.................... 189 44 
malicious injury to, punishment......... ........... 196 69 
obstruction of or injury to material, penalty.......... 206 113 
neglect of supervisor b keep in repair, penalty....... 207 117 
malicious defacing, penalty.....................000. 208 124 
corporation may enter upon land to locate............ 411 1 
corporation may appropriate land for................. 411 2 
corporation may build ever streams on line of railroad 413 8 


certain, declared common highway toll may be 


charged and collected for crossing................. 415 13 
statement of costs and expenses to be kept by corpora- 

EOD se pace ands Satay meiosis Mak ee ees yes 415 15 
when county entitled to purchase and make free....... 416 16 
by agreement of parties, county may purchase at any 

timene Shae Reet E Seek oe se ee eee et 416 17 


BRIDGE SUPERINTENDENT—Sex BRIDGE. 


may be appointed by county commi-sioners to build or 


repair: bridge... cu. ceed ead reperies isas a seerne nie 289 72 
to post notices, what shall contain... ...........0..06. 289 72 
to give contractor n certificate and report to county tom- 

DMSSIOMETS! soo cele nt be vie cates dle cele E E ad eee i 289 72 
certificate of. a voucher for payme it of bid............. 289 T2 
may authorize rerairs withont notice. ............. 66. 289 72 


of bridge on stream between tha two counties, to ne ap- 
pointed by county applying for bridge. ............. 299 73 


INDEX. 

BUILDING— Page. 
setting fire to, arson. ... 2... ccc 189 
mulicious burning of one’s own, and thereby destroying 

ANG CES; cs eisai Hamat Wein baa E ece SAW geet ws 189 
entry of at night time with intent to commit felony, 

burglary rosas seweks nanie Tin ERE ees ceed ca 190 
forcible entry or detainer, defined, punishment........ 195 
used for setting up gambling devices, penalty......... 206 
willful defacing or injury to, penalty...... EE AIE 208 
officer making criminal arrest, may break open....... 251 

BURGLARY— 

killing in commission of or attempt to commit, murder 

jn first degree. oc eee eed ewe eters te ewea dua 182 
ciime defined and punishment.................. ate 190 
property obtained by, to be restored to owner........ 192 
officer making arrest to recover stolen property....... 192 
officer answerable for property. and to annex schedule 

to warrab Coe ee iota. Abe dcthes cat on aodtone 192 
upon a conviction, recompense may be ordered by court 

to prosecuti feces des vee) Lot ered Hau ee ae OSS 192 
reward to officer for securing stolen property, to be paid 

by county treasurer..........0... 0. cece cee eee 192 


BURNING—Ses Anson. 
of boards, timber, piles of lumber, cord wood, grain, 


hay or vegetable products, maliciously............. 189 
of one’s building, thereby destroying another, penalty.. 189 


loss of lite occasioned thereby, murder in second degree 189 
married women may be guilty, thoagh it be property of 


hushand so. ccoewreacawe see wattebhaee carn Gy ete esate 190 
malicious of timber lands, woods, praurrie, grass or pastur- 


age, punishment... 0.2.0. eee ee 196 
BURIAL— f 

penalty for unlawful disinterment of body or remains.. 210 
BURYING GROUND-- 

willful disfiguring, injuring or removal of tombstones, &c., 


PENNY c23 ce a5 ots comers TE eevee teats ss 211 
using cemetery for other purpose than, penalty......... 211 
+: 
C. 


CANAL— 
corporations constructing may enter lands to locate..... 411 
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CANAL—(Continuea.) Page. Sec. 
compensatiog for such appropriation.......0 0.2.2.0... 411 2 
location of, May be changed... 0.0... 0. cece eee ee eee 412 3 

CAPITAL— 
amount to be stated in articles of incorporation... ... 398 1 
of corporation, how reduced.......... 00... cee ee eee 402 13 
of division and distribution at dissolution of corpora- 

Uomine oo. bal go Seta oi¥ dials toca twang og oe alta oa 402 13 
debts of corporation not to exceed.......... ....... 403 14 
liability of stockholdar proportionate to his subscrip- . 

Honto sete care teeter eed damaon E a EEr Ei erae aor ETA 403 14 
of the increase and diminution of, by corporation.... 405 20 
of corporation for mining purposes...............6--- 407 36 

CAPITAL PUNISHMENT— 
warrant for, to be signed by judge, ete., reqnisites of 

Warrant jolt ese aia n a ar NA aay EN 244 288 
return of sheriff of proceedings...................... 244 288 
mode of inflicting.../.....00.0 00.000. eee eee 244 289 
return of sheriff and duties of clerk regarding......... 244 290 
if-day fixed passes, appointment of another time....... 245 291 

CAPTAIN—Sse MASTER or VESSEL. 
sinking or oversetting of boat or vessel from overload- 

iog, if death or drowning caused, manslaughter...... 184 20 
of steamboat, guilty of manslaughter, if death ensues 

from bursting of boiler of steam boat, racing or other 

DOPET Se Mas sae Seles esd Soa a i a ist So as 184 21 

CATTLE—Ses ANIMALS, Texas CATTLE — 
what, are exempt from attachment and execution....... 90 341 
branding or altering brand to prevent identification, pun- 

ishment.............200. hae, essences Eaa dea AT 191 54 
crue! treatment of, a misdemeanor.............. 0.006: 211 133 
act preventing spread of contagious diseases among an- 

imalsamended............ 0... cee cece eee eens 481 1 
penalty for violation of said act.........0......000005 482 2 

CAUSE-—Sre CAUSE or action, CHALLENGE. 
challenge for, allowed... 0.0... eee ee eee eee 54 211 
general, defined; particular, defined.....0..........064 54 211 
for new trial and arrest of judgment in criminal cases 240 266 

CAUSE OF ACTION—Srz. Action. 
statute of limitation runs from time weerned.......... 8 25 
in actions for relief not specially provided fot, limita- 

tion begins from accruiug of.............-.....0008 10 32 
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CAUSE OF ACTION—( Continued.) Page. Sec. 
when deemed to accrue in actions upon accounts...... 10 33 
accruing against absent or concealed party, limitation . 10 37 
surviving, when action may be brouglt by representa- 


A G PREE EE A E E Blond T S E O AE, 11 39 
of disabilities existing at time, accrues, when limitation 

Bbbachesids ee Page vasa vate a ira aa a a E 11 4 
when it arose in other States and Territories, and barred 

by lapse of time, cannct be maintained here........ 12 47 
when it makes the action local or transitory, and fixes 

the place for trial...............0. 0.2 eee ee ee eee . 12 


when facts stated do not constitute, cause fordemurrer 22 74 
objection that facts stated do not constitute, may be 


taken at any stage of proceedings.................. 22 78 
one or more may be demurred to, others answered.... 23 81 
plaintiff may unite several, when and in whatcases.... 27 99 
for what defendant may be arrested.................. 30 113 
to he stated by plaintiff, after swearing of jury........ 57 223 
assignment of, after suit commenced, costs............ 129 471 
upon which, suits may be maintained by and against pub- 

lic corporations and officers ...........0...0.-.00088 158 599 
for death of person, representatives may bring action 

within two years... 0.2.00... cece ce cee cece eee es 169 656 
all other, survive to personal representatives............ 169 657 

CEMETERY— 
injury or removing fence, trees or shrubbery in, or using 
for other purpose than burying ground, penalty 211 132 
CERTIFICATE— 
by officer serving complaint and notice................ 17 6l 
of proof of service of process, how made.... ........ 20 67 
of credibility of bystanders whose affidavits may be used 

in settling bills of exception. ...............0000 eee 66 260 
of sale of real property on execution to be delivered to 

purchaser by sheriff..... 0.2.0.0... 02 cece eee eee 100 364 
of redemption, to be delivered by sheriff to redemp- 

HONEST: wet eiers a a aeiae ai eaaa a 102 369 
to copies of books, records and other documents to en- 

title them to be regarded as evidence............... 118 426 
of residence and cultivation upon public lands... ... 119 427 


in claims of settlement to real property under donation 

law, party holding the elder preferred, except...... 136 502 
concerning money, considered as personal goods of 

which larceny may be committed.................. 191 52 


CERTIFICATE — ( Continued.) 


INDEX. 


forgery of, penalty prescribed...........0.. 00.000 194 
making of false, shall be deemed perjury............. 199 
of marriage, failure to return, penalty...............- 208 
of order of supreme court, shall be authority.......... 248 
of probate or register of will....................00 264 
of allowance of appeal by justice.................0.. 368 
CERTIORARI — 

from justice to district court................0 cece eee 365 
affidavit for must be filed with clerk of district court 

and what it shall contain.................--..-.005- 365 
party applying must execute bond, &e.,.............. 365 
writ of must be served on justice in ten days......... 366 


with copy of affidavit on which same was procured .... 206 
justice must make special return and its reqnisites...... 366 
district court may compel justice to make an amended re- 
TURD HO 2s cette eae ee Shee eee ele adie oe 366 
when writ filed with clerk, case may be brought on to 
argument before district court according to statutes 
relating thereton.. 204 yrs ran Geico sie eee ee 366 
district court shall give judgment without regarding tech- 


nichal omissions, &c., in proceedings before justice.... 366° 


mm case judgment rendered before justice be collected 
and afterwards reversed restitution shall be awarded, 


Ei Oeria Si cere hice eed EA Mae gb a e Seve wane 366 
OHALLENGES—In Civil Actious. 

shall be to individual jurors..............0022000000- 54 
when several parties on sides. must join iv........ ... 54 
each party entitled to three peremptory.............. öt 
peremptory, defined... .......... cc cece eee eee es n. 54 
for cause, defined, and is general or partieular.,....... 54 
what are general causes ......... 0.0... ee cee eee ee 54 
what are particular causes. ........... 0.00 e cece eee 54 
implied bias defined............0 cece cece cece eee eee 54 
actual bias defined 2.0.0.0... cece eee ene 54 
when may be taken for implied bias.................. 55 
when may be taken for actnal bias ................2- 55 
exemption from service a privilege not canse for....... 55 
mode of conducting peremptory..................6.. 55 
to be taken separately and in order prescribed........ 56 
exception to, for insnfliciency and trial...........0...0. 56 


on trial of, rales of cvidenre govern,................. 56 


Page. Sec. 
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CHALLENGES— (Continued) Page. 


if found competent, to be allowed................... 
the challenge, exception and denial may be made orally 
court shall note, together with substance of testimony 
to referees for trial of cuuse...................00000- 
peremptory, not allowed to referees.......... ....... 
In criminal actions— 

to the panel of grand jurors, when and to whom allowed 
to panel of grand jury shall be in writing and verified 

Dy aftidaviti cise ted hehe ees ad ited eee ied suds 
to individual grand jurors for what causes allowed.... 
to the panel, if allowed, grand jury must be discharged 
to individual, if allowed, he is discharged. ............. 
law regulating in civil cases applicable.............0.. 
number of peremptory, to which defendants entitled... 
number of peremptory, allowed to prosecuting attorney 
to the panel of petit jurors, when allowed and how made 
ior cause, when allowed and how determined............ 
minutes of, to be embodied in transcript of record in 

suits of error and appeal............ 0.22.22 2 eee ee 

To fight a duel— 

penalty for sending or delivering................006- 
penalty for accepting or carrying.............-..604. 
to jury before justice court.... 0.0... eee eee 


CHANGE OE VENUE—ZIn Civil Actions. SEE VENUE. 
CHANNEL— 
penalty for discharging ballast into.................- 
obstruction of navigation, penalty................6-- 
CHARGE— 
ecrtain false, made against female, actionable......... 
of incest or crime against nature, actionable........... 
of any crime the commission of which would subject of- 
fender to death or degrading penalty, actionable ... 


CHARGE OF COURT— 
either party may request to have made in writing.... 
when written, no other instruction or charge given..... 
court refusing to give, exceptiou allowed.............. 
all interlocutory rulings may be requested in writing.. 
refusal of court to make in writing, error, proviso..... 
to be made to jury after argument of counsel.... ..... 
when may be oral... ... 0... eee cee tee eee eee 
either party may except to all or any part Sede ESETERE 
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CHARGE OF COURT—(Contimued.) 


bill of exceptions to, must contain specific parts excep- 
ted to, or be disregarded by supreme court.......... 
what it shall contain. ....... 6.00. e cee eee eee eee 
if evidence alluded to, jury must be advised that they are 
judges of factis rio ccc cece cece e tee ee ee S 
cither party may submit conclusions of law or tact to be 
adjudged by court... 6... cece seek eee eee eee eee 
such conclusions may be oral or written. EDAM age attr g 
jury, when they may ask additional...... ............ 
exception to, defined, how taken...............--.00-- 
if the same be filed or recorded, exception on matter of 
law need not be taken... 0... ee eee eee 
error in, ground for new trial........ 0.6.0... eee eee 
law applicable to, in civil cases to govern in criminal.. 


CHATTELS— 
mortgage, suit for foreclosure........ 02.0.6... ee eee 


CHECK— 
considered personal goods, of which larceny may be 
committed co. ths Shoat E eee e eet ret ate 
fOPrRery” OF 02 cee a pap Sess Se Res MES ale es Set 


CHILD OR CHILDREN—Sexz INFANT. 
of man killed in duel, action against the slayer........ 
action for death of... 2.0.0... . 0c cece eee eee 
action for injury or death survives to..............4.. 
under ten years of age, incapable of testifying, when.. 
of offender, by harboring offender, shall not be deemed 
accessory after fact... ........ cee cee cee eee eee eee 


CHURCH— 
ATSON OLS cea ete eds Bie os Cases Monae se oy RECS iss 
willful or malicious defacing of ground, trees or prop- 
erty of, punishment.........0 6... c ee eee eee eee eee 
CIDER— 
sale of, to Indians prohibited, penalty.......... ...-- 
in such prosecutions Indian testimony competent.. .. 
CITIES— 


trespass to trees, shrubbery, &c., civil action for dam- 


official bond to, Jecméd security for what purpose.. 
peace officers of, may disperse riotous a 7 
CIVIL ACTIONS—SEkE ACTION. 
CIVIL PRACTICE—SEE CoDE oF CIVIL PROCEDURE, 
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CLAIM—See COUNTER CLAM. Page. Kec. 
defendant may substitute another party making same as 

plaintiff, by deposit of amount in court ............. 7 22 
of intervention by a third person making.............. 7 23 
counter-claim of defendant, how pleaded... nananana 22 979 
several may be united in same action by plaintift........ 27 99 
to re-over persoral property... 6.06. cee ee eee eee eee 37 139 
of plaintiff admitted by defendant, may be entorceed by 

attachment or execution. ..... 6... cee eee ee eee l 201 
when counter-claim set up by defendant, defeats judg- 

ment for non-suit... susunanana cee eee eee eee 73 287 
in judgment on failure to answer, for excess of plain- 

tiffs over counter-claim of defendant............... 74 289 
by defendant that property is exempt trom execution 

and attachment............ 0.0.00. c cece eee eee 92 344 
to property levied upon or attached by other thau judg- 

ment debtor............. ET E E 93 345 
of adverse, interest in property of judgment debtor by 

garnishee, action upon............. 0. eee ee ee eee 105 379 
against decedent to be presented before action can be 

commenced against executor or administrator....... 170 663 

To prceperty levied upon or attached-—— 
when made Ly third party, trial of rights............. 47 182 
To recover personal property— 
immediate delivery of. to plaintiff... a.na. 2... ee, 37 139 
affidavit of plaintiff, what shall contain. .......0....... 7 140 
plaintiff must give bond, requisites of and condition.... 87 141 
on receipt of bond, sheriff to take possession. .......... 87 141 
sheriff to serve copy of affidavit and bond on defendant 87 141 
manner of service on defendant............ 02-65. 6. 87 141 
detendant may within three days except to sufficiency of 

plaintifs bond... cc ce cece eens 88 143 
if he except to plaintiffs bond, defendant cannot give 

bond for retention of property... s. 0.6... eee ee eee 88 142 
before delivery ‘of property to plaintiff, defendant can 

give bond and retain 22.0.0... ee cee eee ee 88 143 
of the justification of defendant’s sureties............. 388 144 
sheriff responsible ror defendant's sureties until justifica- 

CON OP a aaih aiid eee Vals ee iiere tana cae A wees, 38 144 
qualification and manner of justification prescribed... .. 39 145 
power of sheriff to take property, it concealed......... 89 146 
if uot delivered, sheriff may break open building....... 39 146 
duty of sheriff in custody of, and compensation,....... 39 147 
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OLAIM=( Continued.) Page. Sea. 
when elalmed by other person thon defendant, ...:::::: BO 148 
aueh third party may retala possession, HOW, ssisseresee 80 148 
in such eases plaintiff may be required to give bend of in 

, UeMNIP ce seeee rarae ceseaesueetesessessarseaees OO 14B 
return of sheriff, what and when to be fled.........., 80 140 

Against estates af deceased persons 
exesuters, ote., to publish notice to evediters and 

requleltes Of BAMA.: cisceeessessceteeeeersaeeeees OAE 169 
penalty for neglect te publish fer twe menths..... ... 887 170 
eopy of notlee with publisher's affidavit, to be filled by 

OXOOUÉOY, OtCrescrrescctseecsctctceseceserestteress BBA 163 
elaim to be barred if not presented within one year..., 285 154 
claims te be supported by afldavib...:s:::::1::11:1:::: 285 155 
satisfastory vouchers may be vequired....:..:2:2:::12: 9885 156 
allowanee or rejeution by executor, &¢, to be endorsed 

OB AIM. cee acsseaecesecertecetcestsestrsetee ss G86 156 
th by probate Judg@@...:ccccescccatectrrsesecestssee 285 166 
if allowed to be filed... cc. cccasceeesseaaereseceser: G86 167 
when allawed how ranked and when paid.,....::::::. 85 167 
proceedings when probate judge is dlaimant......,... 985 158 
Hmitation for sults on rejeated olalMS::.:,::::::::::; 985 169 
olaima barred by statute of limitation not allowed.... 986 100 
action on not maintainable unless first presented to 

ORCCULOT, BO. ccescccceceeecsavceaveceseetzereses: 986 161 
vaeaney in administration nob ineluded in limitation... 286 162 
éluims in actions pending agalnat deceased must be pre: 

BOhted E E dete savaereiaieasaiae MAO. 168 
proof of such presentation vequired.... ::s::::::::: 986 103 
part allowanee of, amount te be endorsed,............ 986 104 
as to recovery of costs when elaimant refuses to 

GOCOPE ceccssetececercertertstererstrerererseeress RBG 164 
effect of Judgment against executor, eté......::.2::.. 180 165 
what judgment aguinst exeoutor, ete., shall be........ 986 105 
transcript of Judgment te be filed and no execution to 

{asue ON BAIO., sr icseseseeaessestrescees serris 986 105 
such judgment to be presented as other olaims....... BRU 165 
proviso when judgment is a lien on any property...... 287 160 
referanne to settle OlaimMA. sarsa ceessecseeereetras 2AT 167 
how referees to settle, shall prosead, &@....ce0c:r:1..: 287 168 
olaims of executors or administraters.,....::-::0:+:+. 287 160 
statement of claims presented to he returned with inven: 

tory when required by court...1..cctcetcserseeess Q87 174 


CLAIM =( Continued.) 
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db subsequently presented, und what to eantalB.sisii:: 
nit to be purehased by exevutor, ÇB. irrirrrrrresrisi 
when paid for less than nomiual va a, execute. &e., to 
charge amount aetually paidsiciscessccecerseees 
erder in whieh shall be paid, &@......:cccsscaceeaneeas 
pre rata payment of wheie estate insufiivient, &e,...... 
eertain, to be paid before order of courbes: cere saeas 
amount ef net due, contingent or disputed te be paid 
INO COUPE. sssi cee eec eee ceenee rezastrrazarirtua 
net due butallawed, may be paid where ereditor assenta 
to deduction of legal interest fer time yet te run... 
executor or administrator liable for, after dues of pro- 
bate evurt for payment....cc:iseceee srrrrrrsasiss 
extention may be issued on sueh deeree, &,......55 
exeeuter, &e,, liable on hls bond to eneh evediter...... 
after final settlement, &e., no evediter whose name was 
not ineluded in order for payment oan nal) on his le- 
gatees or devisees to contribute for payment of...... 
ib but where exgenter, &e., may have filed te give 
notice and such erediter may recover on the bond, ke, 


OLATMANT—Sap OLAIM AND Apvaren OLATMANT, 
OLERGY= 


pleu of benefit of, aboliabed, i issisiririsirrsrisiiss 


CLERGYMEN= 


OLERK 


librariva and property to what extent, exempt from at- 
tuehment aud exeeution....:ccicacaeveeceeees rena 
in civil uctions, aball vet he examined as witness with- 
ont ennsent of party making confession, if professina= 
ally vee@dved sc cusccccccccaseea cevssaescuaeeaeras 
in erimipal prosecutions, shall net be protevted from 
testifying as to confessions or information recelved 
from detendabt... ccc: sirist cesuceeasraversesags 


embesalement by, tlefined, punishment. ........0.-08 
altering receipt or evidence of delivery ef property, 
PeDUl EREA eda aey nae das Fad Leta eat 
conversion of property entrusted to, with or without hire, 
PUNIBHMERE cesceracccecaacaceasssueuaees aana taa 
grand jury way appoint one of thelr own NUMBER siss 


Of county commissioners’ court, See county auditor, 
O district court, 


duty of, ehanges of venue where new eounty formed, . 
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CLERK —(Continuel.) Page. 
duty of, where venue is changed................0.04. 14 
may require payment of costs before transmission of pa- 

pers where yenne changed. .............2. usean . D5 
failure by, to transmit transeript, in changes of venue... 15 
of court 10 which case is transferred, duties of......... 15 
to file all complaints served on day received... 2.2.2... 15 
duties of, in arrest of delendan‘s in civil actions........ 31 
warrant of arrest and return to be delivered to, when.... 84 
shall not he bail in any action............ 0.0.0.2. cee 35 
to file justification of bail in arrests............ Lida via 35 
to issue certificates of deposit, where defendant makes in 

Meus of Dail vit Se aA oe Act eee MER bd a goatee 35 
to refund deposit to defendant if bail be entered....... 36 
to apply funds deposited to satisfaction of judgment, and 

refund surplus..........- fh tating a rane) Oe Nao i E E A AANER 36 
if defindant recovers judgment. deposit to he refunded by 36 
duty of clerk in claims te recover personal property... 39 
to approve hond in application for injunctions.......... 41 
to issue certified copy of order of injunction, instead of 

WTO Soci ER cise supe Se eae S rad dae die Sige be SRS $ 41 
money collected on judgment afterwards enjoined, paya- 

DG tO sip ahid irene a a E E a a E ose. ack 42 
attachment issued by, for disobedience to injunction.... 42 
when writ of attachment against defendant's property 

shall be issued by v.20 ce. cee ee unni aara ee nee ee 44 
affidavit and bond to be filed with.................... 44 
duty of clerk in empanneling trial jury................ 53 
jury to be asked whether they have agreed upon ver- 

dictee hr ne Ea oa mace aes be ate aeons eT r 61 
duties of clerk in regard to verdict of jury............ 61 

‘trial by court upon filing consent with............... 63 
when case tried by court, decision to be in writing, filed 

WILD ig ot O see ERAAN Tie REET 63 
report of referees to be filed with.... ................ 65 
bystanders whose affidavits are used in settling bills of 

exceptions, credibility to be certified by............ 67 
bills of exceptions to be filed by...................00, 67 
to enter default of defendant to answer .... ....... n 4 
duties of, in entering Judgment by confession... ..... 75-6 
all judgments shall be entered by, Low and what to 

CODAID: aaa See rs Sida aw D a aTa E Tate Brant rs Tears 78 


shall endorse date of presentation aud entry of said 


INDEX. 
CLERK—( Cont *nwed.) Page. 
ad Kept coisas es ea eee Oh ease eso aS 78 
shal] keep an execution docket... .......-----+e eee ee 78 
within twenty days shall enter all judgm nts into execu- 
tion docket.......0 aee eee eee eee cect eens 78 
shall furnish a transcript of judgment for county andi- 
POPE WEN ieee cle enn E E a sabe ESS 78 
fees of transcript to be paid by judgment creditor and 
taxed as COStS.... 0... ccc e ee cee ee eect een neee 78 
what transcript shall contain.................6. seweni 78 
shall enter in execution docket transcripts of judgments 
of supreme court, other Aistrict courts or justice of 
the peace sc. cise sconce cade peed euler eae 79 
shall furnish transcript of such judgments, when...... 79 
shall leave space to note other proceedings, what...... 79 
forms for recording levies on property............... 79 
what other memoranda shall be made....... ........ 79 
how satisfaction shall be entered by..-............-4- 80 
to prefix to execution docket an alphabetical index, di- 
rect and invers cieie be cece eee eee 80 
shall keepa hook of levies, what shall contain......... 80 
shall prefix to book of levies an alphabetical index.... 80 
transcript of judgment certified by clerk and filed with 
county auditor, a lien on real estate................ 81 
duties of, in revival of judgment.................--- 82 
duty of, in issuing executions............ 0.00.00 0 6 85 
duty of, in issuing execution against real estate out of 
CISEPICE a; neo ah cose Sb.re ge E Sa baa ewe os Gress 86 
on the payment of moneys to, by sheriff.............- 86 
shall notify party to whom money is due............. 86 
penalty for failure to notify and pay over money rec'd 86 
to record assignments of judgment, and issue exe- 
cution in name of assignee............ eee sees eens 87 
to approve bonds for stay of execntion.............. 88 
stay bonds to be filed with .......... 0.0. .e eee eee ees 88 
duty of, in claims to property levied upon or attached 93 
duty of, on receiving return of real estate soid on exe- 
CHOD ce. te ddge paar wom Cleon Maaiwu lan ade 98 
payment by, of preeceds of sale of real estute........ 99 
where jndgment is against several and one pays more 
than proportion. ......... 0.00.00 eee cee eee eee 100 
sheriffs deed to he entered in books of levies........-. 104 
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OLBERE = (Continued. ) Pave. See. 

Heed. ccsscccccceececcceercauecsssersessttsatesss 104 878 
filing of interrogatories in examination of adverse party 11n 
may take deposition of witness ia ‘Pertitory........... 114- 408 
deposition to be direeted tO: :s::::1:1:111111111111211 119 466 
duties of, in issuing commission to take deposition of 

witnesses out of Pervitory..::.cs::ccercatetettsas: Lig 419 
duties af, ia proceeding to perpetuate testimony...... 117 491 
records of eouret attested by, eVideNG@...::c:ercereeers 118 424 
ta make a transcript of record on payment of fees and 

transmit to elevk of supreme COUPE, s:srrrsersris ce: TRL 484 
what transeript of reeord shall eonfalh..scessresercees 134 488 
taxation of costa by, may be appealed ÑOM.:::s::::1:: 180 476 
duty of, in iuvestinents of proceeds ef sulu of real estate 

in partition proeeedingsS....2::.cceeerecestsrerseres 145 646 
duty of clerk in proceedings of we deel... acest sree: 150 OTS 
in judgments ugainst publie eorporationa, the elerk shall 

certify transeript ef, instead of exceution.....,. 159 668 
all writs of habeas corpus must be issued Dy.:::::::::: 269 686 
writs of mandate and prohibition: :::::::::1111:11:1:1:-: 204 680 
mishehavior in offee, or violation ef duty, a ¢ontempt.. 171 665 
frand of, by practieiag on jury hox, or changing juror, 


PENA. sccecececceeecusecetesteeeeaeeds sitet sat 207 118 
failure of, to draw requisite number of grand juros, ehul- 
lenge te panel alloweth.... s sirsrrrrssası s: tare BRO 168 


duty of, on presentation of Indlietment....:..:c:2:a122 293 170 
duty of in regard to ignored bills of jndietment....... RBA 188 
duty ef in isaning warrants for arrest of parties indleted 928 906 
to indoree amount of bail apen Warrant@....:s.:ss22:: BAO 268 
to recon in order hook, recogniaaness taken by penee 

OFC cs atasceccasserarsecettssstaaetres tsetse BYO 818 
deposit with, by defoudant in Hen of ball.......:212 2. RBO 216 
what doeket shall contain in erimtnal eases....:c:2s1:2 BBL 229 
arraiguiment af defendant... ..ccccscccccrsectaeessss: ROB 237 
duties of, in change of venue In erlminal easeg.....::.. ABA 985 
selection ef trial jurors in erlminal easv@.......2222.2:. RBO 280 
te issue warrant for bringing in defendant when his per 

sonal attentlanee NCOERSAPY:11riicrsrrrri risos rie BAL ATA 
When to jasne Denolh WArPANE. cc. crsaceresaesttettera: B49 276 
tu approve aureties on ataya of execution for Judgments 

OF fne antl anath.... cee eect acecaceeaseersectrrs 945 RAA 
when shali issue warrant for imprisonment of cefendant 

adjudged to pay Hne antl GNSES.. ce cece seca eseensa, BAB 268 


INDEX, 


OLERK = (Continued) Page. 
duty of, in sentences of eoufinement ia penltentiary,.... 248 
duty of, where judgment of death is rendered, ::::::::: 844 
te make final record of all proceedings in eriminal prose: 
ouflon, What shall confaln..::ccesceeacsestecereeas BÉD 
duty af in netions on forfeited reengniganees......:.:1. 945 
In atny on judgments of forfeiture, bond te be approved 
Bhs scasecccacetceeacesceegueceesecucuaturegagags 945 
in wiits of error and appeals in erlmipal engeg....:.:+:. 9846 
Of supreme eourl= 
authorized te take deposition of witnesses in Territory 111 
filing of writs of errar and duties of generaily........ 181-8 
OF elections— 
attempting to induse eleater te vote by persuasion, men- 
nee, reward or promise, penalty::::::::::::11s:111: 8O 
marking oF folding teket to And out how eleetor veted, 
PONAIEY ccsccecececeseccessereresassetsecesstasers OB 
Of probate eourt— 
judge may appoint or aeb himeself.....:.:2::2craecaeee | B4B 
60-DEFENDANT—S8ue DEFENDANT, 
00DE OF CIVIL PROGCHDURE-- 
farm af netions and parties theret@.....::2:::rerseraee £ 
limitation of aetlong....c:.::ec000 ceecertsetesssses 8 
venue of aetions, and herein of change of venue....,::. 12 


manner of eominencement Of aUHONS..:2::::2:rereress 10 
Of plendIAGS....c:cccsacttatecsteseestrs carcerse at BE 
veriflention of pleadings...:.:cr:trecccecteac: atrte: Ñ 
general rules of pleading... .::c:cccecseaceeteceeseae BH 
mistakes in pleadings, varlanee, amendments.......::: 28 
of avvest and bail......:::::cceeecesessenceat resets 80 
olalim to recover personal property. :..:¢::ce:ceecrst: 8T 
injunctions and restraining orde@¥S..:1::::0::ecrrares: 40 


attachments... ccc:ccccssrecratueecssesetessteretes: 48 
receivers and deposits IB G0UPb:::s::::r1rrsrrrrrrrr:: BÔ 
of issues ip @lvil a6tiðBS:::::::111rr:rsrrrrirrrsrri: 68 
of trials of elvi] aeHens...-:..:2::2c2:ar2 streteses: ØB 
of the verdlet....:.:::ccccsaseeetectestetersstrse:: GA 


trial by the COUrb...::.reescraceceeetetereceserterer OB 
trial by vefevees.:.:cccceecceaceertreceatersetersatis OÉ 
ORCOPHONS, ccc ccccccatcerstecterarstecsesetstiserz: =©6O 
arbitration and award....:.:¢:cestecerestrrtcrtecer: GT 
Hew Glalvcis se cccerpauniaieduraaaewiareiks creas 710 
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CODE OF CIVIL FROCEDU!I E -(Co. tinued.) Paye. 
judgment of non-suit.......... 0 6. eee eee 72 
judgment on failure to answer...................00.. 73 
judgment by confession. ................. 0. cece eee 75 
submitted cases.... 0.0.0... eee eee e eens 76 
ot the mode of tuking and cuteriug judgment......... 77 
lien of judgment ............. cece eee eee cee eee 81 
of executions, and herein of revival of judgments...... » 79 
of stay of execution... co.cc cece cece cece eee eee 87 
OXEMPPLONs odes Sexe eg Wowie aa od Aas eg Poe andes aaa a 89 
claim to property levied upon or attached... ........... 93 
sales of property under execution, and hercin of redemp- 

ELON efoto P ENA E E E eae ale hire 2 94 
proceedings supplementary to execution............... 104 
of witnesses and evidence... 0.0... cee eee eee 106 
manner of compelling attendance of witnesses.......... 108 
examination of parties... 2.0.0.0... cece eee eens 110 
depositions of witnesses residing in Territory.......... 111 
depositions of witnesses out of Territory............. 114 
proceedings toperpetuute testiMONY.........22.22 006 116 
records, dorun ents. books, &¢.,...... 2.0002 eee cee 117 
writs of error aud appeals............ 2.0.00... eee eee 119 
BEt-Off cis. Aw eee tee cas odie E hae wee HES ae eae elas 124 
costs in civil actions... 6.0... 66. eee eee 126 
commissioners to convey real estate...............200- 130 
actions to recover and affecting real estate............. 131 
partition of real property.................... 0. eee 136 
waste and trespass............ 0... cece eee eee ee teens 146 
TUISANC, o saa een ho eee ee oh ae BOER EOE A aah 148 
foreclosure of mortgage... 6... eee eee eee eee 149 
ne CLOW i ssa etaG ew ete See Ee eed IN aaa a 153 
actions of surties against principals.................- 154 
suits on official bonds, fines and forfcitures............. 156 
actions hy and against corporations and officers... .. Z.. 158 
RAL COR corpus ana nee ono a E oE D pin wie een Hs 160 
mandate and prohibition. .... 0.0.00... cece eee eee ee 16Ł 
E TAU a PE E EE EEEE EEEE dade beet bets 166 
actions by and against executors. 2.0.0.0... 00.0.0. eee 16 
contempts and their punishment........ 2.0.0.2... 0088 171 
suits on foreign judgments.................06 peaches 175 
miseecHancous provisions... n... 000.02 eee ee eee ee 173 
CONSPUCHON ee ee elite dion wie Baer ele aa ata ea wianee 179 
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CODE OF CRIMINAL PROCEDURE— Page. Sec. 
of the rights of parties accused..............00.000. 180 
of offenses against the lives and persons of individuals 182 
of offenses against property... re strane nuh mateo! 189 
of offenses against public peace. ...... 0. cece eee ee 197 
of offenses against public justice and by and against 
public officers... 2... eee cece cee eee eee 198 
of offenses against publie policy.................66. 203 
of offenses against morality and decency............. 209 
of offenses against public health...... EE Lele 211 
of principals and accessories..............000. 00005 213 
OL HNES daea ears ee Bde AEE AAS E alee ae a Ar 214 
general provisions relative to crimes and their punish- 
ments fee E ae ais E E da ee ad 214 
of search warrants and proceedings thereon........... 216 
demanding fugitives from justice............0....0.0. 217 
of the grand jury.............. E bce 220 
finding and presentation of indictments....... ...... 223 
the indietment...... 0000-0220 cee ee eee ee eee 224 
of proceedings before trial.....................2--- 228 
of the dockets .cas4 2 casi fen cviiees EE a teas 231 
of the arraignment of defendint.................00. . 231 
of witnesses and evidence......... 2. ...-.. 0.0 eee 233 
OF NCNNO ae ce taiedld Ge Te Manas ede Fae 234 
GPAs aeag eek ea Se he beta See la oe eed ek wae 236 
of new trials and arrest of judgment.................. 240 
of judgments and executions..........56 22 eee eee 241 
actions on forfeited recognizances.... 6... eee eee 245 
of writs of error snd a peals ....... 0.0... c eee eee 246 
miscellaneous provisions............ MEEA E EAEE SIE 313 
coDICIL— 
forgery of, punishment............ 60. 194 63 
term “will” to include... 0.0.66. eee eee 260 4l 
COIN—SEE Gorp, 
counterfeiting defined, pnnishment.... 60.0.6... 6.68 194 64 
counterfeiting gold dust. bullion. bars, nuggets, &c., 
punishment srs reta Sy aes ne O ead is wines 196 70 
COLLECTOR—Sex SHERIFF, Tax COLLECTOR. 
COLLEGE— 
arson of buildiug or appurtenance, punishment.. ..... 189 44 


willfn] defseing or injury to property of. punish- 
MOD be e r op gia elt en ee eR Sete eae erhes siahioo nat 208 124 
85 
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COMMENCEMENT OF ACTIONS— Page. See. 
periods of time within which shall be.............. 8, 9, 10 
what shall be regarded a8...........0. 0. sees eee ee 10 85 
an attempt to commence, equivalent to, when.......... 10 836 
against person out of Territory or concealed.......... 10 3 
by representative, where party entitled te bring, dies.. 11 39 
by representatives, on reversal ef judgment........... 11 42 
on contracts where partial payments have been made.. 12 46 
venue Of fixed.......... cece eee center eee eee 12 
against corporation, venue Of...........-..2-ee eens 13 50 
in all other cases where defendant is found........... 13 51 
against non-resident, plaintiff may select venue....... 13 51 
manner Of ereer rE AE PAET Seale ones 16 
to recover personal property........s.s.ssssrenerrereo 37 
by arbitration... ......00 00. ee eee 67 
for recovery of property levied upon or attached...... 93 345 
to recover and affecting real estate.................-. 131 
partition of real property.............. 0.0. e cece eee 136 
of waste and trespass ......... 00... 0. see eect eee 146 
fOr MUISANCE? -oae cde Da aeed ede ds daha SEAS bade tees 148 
of foreclosure of mortgage............ 0.6 eee eee 149 
on agreement in writing before time for performance 

OXPITOB neoe Fa ha Medea hs Baga es Pesta ee OA be tee 153 574 
By sureties against principals..............0....00065 154 
on Official bonds, fines and forfeitures................ 156 
by and against public corporations and officers........ 158 
for writ of habeus corpus... 0... ccc cece eee eee 160 
for writ of mindate and prohibition.................. 164 
by information oso. 5:66 05s eae ea ee eee oe oa 166 

Of criminal prosecutions— 
for murder and arson where death ensues............. 182 10 
for offenses punishable in penitentiary......... ...... 182 10 
for all other offenses........... 20... cece eee eee es 182 10 
against person charged with offense in another State or 

Territory ooren Cerura RELE eeetet SETTARE 218 159 
limitation of inquiry of grand jury.................+- 221 171 
before justice of the peace............. 6. cece eee eee 335 

COMMISSION—SrE DEPOSITION. 

judge of probate may issue to prove will............. 263 59 


COMMISSIONER OF DEEDS— 


Azeds executed out of Territory may he sekaowledgel by 465 6 
how appointee ee i an cee eee eee eens 77 1 


INDEX. 

COMMISSIONER OF DEEDS—(Continued.) Page. 
how to be qualified........ 0.0.02. eee ee eee 477 
powers and duties of........ 00.22. cece cece eee eee ees 477 
certain appointments of, revoked...........--000ee0ee 477 
legalization of certain acts by............. cece eee ence 488 


_COMMISSIONERS—Sexe County COMMISSIONERS. 
to take deposition of witnesses out of Territory, duty 


and power Ofinisiss cs pai ccc cae edinu iaten aeaii 115 

accepting bribe, penalty............... 00 eee ee E 199 
To ccnvey real estate— 

when may be appointed by district courts.............. 130 
deed of, to refer intelligibly to the judgment.......... 130 
conveyance by, passes the title of party ordered toconvey 130 
conveyance to be examined and approved by court .... 181 
approval to be endorsed on deed and recurded.......... 131 
may sign deed without annexing party’s name whose title 

Is CONVEY CQ eina NS i E oT r AEDn a ee 131 
names of parties must be recited in conveyance........ 131 
conveyance by, to be recorded in county where lands are 

Situate 55s eurea e eh E taeda a aaa aa 131 
may be appointed, or party compelled to make convey- 

ance by attachment or sequestration................ 131 


COMMISSION MERCHANT-- 
fraudulent making or altering receipt for property, pen- 


A AE E EE E E gre roar Da Remo agendas ee 193 
COMMITMENT— : 
of absconding debtor, in procecdings supplementary to 
@XECUUION ek Me hoe cd Mane ceae tly AEE OB eee aes 104 
by court, allowed in proceedings in habeas corpus in aid 
Of proceedings... 0... cee cece cece eee eee e ee ees 163 
power of courts to punish contempts..... ............ 172 
By justice of the peace— 
when warrant for shall issue... ........ 0... e eee e ee eee 365 
accused, if held to bail to be recognized to appear at the 
next term of the district court.. .... n.a. 0.0 eee eee 382 
May commit in case of conviction, to hard labor unti! 
judgment is satisfied... n... eee cee eee 383 


in cise party ordered to recognise to keep the peace, re- 

E dale de ciegieiele ets Mie eid Nia. boat eb ra cate Sas 391 
when party may be discharged 
in case of adjournment of examination, of party accused 394 
where offense is bailable, and party does not give suffi- 
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COMMITMENT—/Contineed.) 
CLONE SUTEN oe auaa ss A eats nda bed 2a Vetoes 
where offense not bailable 
COMMON BARR \ATOR-- 
definition of the term, who shall be deemed, punishment 
COMMON LAW— 
how far in force in Territory.............-2 0.0. ea 
forms of action abolished................. 20. c cee. 
offenses at, not controlled by statutes indictable....... 
COMMON SCHOOLS—See ScuHoou, ScuooL Funp, Scnoou 
Lanps. Scrnoon Tax. 


criminal violations of laws regarding to be reported by 
superintendents, directors, etc....-... 0.2.0 ee cee 
COMPENSATION—SeExr Costs. 

of arbitrators ............ 2 eee eee cece es 

of attorneys and counsellers, fixed by parties themselves 

of referees may be agreed upon by parties—when not so 

agreed, per diem allowed. ............00 0c ce eee 

of referees in partition proceedings, payable by plaintiff 

G8. COSIS i os. 244 e ba sete cohen ERA a OEE 

to prosecutor and officer, for securing stolen property. 

of agents to demand fugitives from justice............ 

for injury sustained, a bar to further prosecution of 

criminal action for assault and battery, etc.......... 
COMPLATNANT—See PLAINTIFF. 

affidavit of, for issue of search warrant................ 

in application tor delivery of person charged with com- 

mission of crime in another State or Territory...... 


liable for costs and support of prisoner............... 
instituting complaint before grand jury, when liable 


1OM COStS A E EN E A dg doe Meare anes eaed!) qed 

name to be endorsed on bill of indictment as private 

proseentor, When......0 1.6... cece eee eee 
COMPLAINT— Jy civil actions. 

all persons interested must join in making............ 


athird person may join by petition of intervention.... 
in inte'vention by petition, and what shall be set forth 
when filed, deemed conmencement of action.......... 
to beserved upon defendant, by copy 


to he filed by clerk. when... 0.00. ....0.0. 


service of, mole prescribed... . aaeanoa ee ee eee 


from time of service, conrt acquires control of proceed- 


INGS: haere pena. wed oes E E aie Sa eae tg ge ota aan 
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COMPLAINT— (Continued.) Page. Sec. 
first pleading on part of plaintiff...................., 20 73 
what it shall contain..... 0 6.........0 cece cee ites 21 78 
defendant may demur to, when..................00. 22 T4 
in demurrer, grounds of objection to, mnst be distinctly 

Stated faeces RA ed Sa av ee hh A eee se Mawes 22 75 
if causes of demurrer not patent, objection must be by . 

ANSWER seating’ Seite’ ey a a i TE EE ein 22 76 
if amended, copy must be served as amended......... 22 T7 
when defendant shall be deemed as having waived 

objections, except... n.. 2.0.6.0 0 eee eee ee eee 22 78 
part may be demurred to, residue answered.......... 23 81 
Verification, OF: 4.8 cas esas Seta eate end award ok 24 «2&8 
in action for libel or slander, sufficient averments..... 26 96 
several causes of action may be united, when......... 27 99 
uncontroverted material allegation in, deemed admitted 27 100 
what must be shown in, to secure restraining order.... 40 151 
may be stricken out on failure to answer interroga- 

HOPES! aen karp S Siena ele nede age bev eet teas Petes auc 110 401 
in actions to recover and affecting real estate, what shall 

CONTAIN 25.026 geting cake wegen, Wada whew dase RS 132 488 
in suits of partition, eink shall contain............... 136 504 
may show partition canuot be made without detriment, 

and have sale ordered. ............ 000s cece et eee 138 510 
in actions of foreclosure of mortgage, for default when 

proceedings stayed......... 2... ese cence eee teres 150 £67 
application for habeas corpus shall be by............-. 160 605 


Ja criminal proceedings — 


must be made before search warrant can issue for 


stolen property... 0.0.2.6... cece eee eee ee eee 216 153 
for search warrant of counterfeiting or gaming tools, 

nE ones Shade a baie edaauneea eae bee Balen Anstdes 216 154 
against parties charged with commission of offenses in 

another State or Territory... 0.0.0... eee eee eee eee 218 159 
must he made !efore grand jury making inquiry...... 221 171 
when person making, shall be considered private prose- 

OUGOR E EE E E E aiok alk whee bone evened Dee 223 179 
of viclation of school law, to be made by superinten- 

dents, directors, &e... 0.0.20... E E 250 317 
of violation of road Jaws, by road supervisors.... .... 250 317 


of ary violation of criminal law by sheriffs and consta- 


Ples: 338 cect tae ei. Era Tie eee odes aes eee 250 317 
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COMPLAINT—( Continued.) 

Justice of the peace. 
commencement of action may be by 
must be verified 


must be served at least five days before time mentioned 

in notice for defendant to appear 
manner Of SErviCe..... 0... cece cee e cence eee eee 
proof of service, how made .............06 0. cece eee 
service by publication when may be had and how made 
proof of service by publication 


ee ey 


what complaint shall contain... ...............0.. 


material allegation in, not denied taken as true 
in action of replevin 


in action to recover a mining claim 


in criminal cases 


of threats to commit an offense, &c 
COMPOUNDING— 

of crimes, punishment therefor 
COMPUTATION— 
Of time. See time. 

the first day excluded, the last included.............. 

if last day be Sunday, it shall be exeluded........... 
COMPUTATION— 

of property subject of action, sheriff may break into 

building to secure 


ot horse, mare, gelding, mule or ass, foal or filly, a felony, 
PUNISHMEN bi costes ee eat ete ee Fe eee ees RA 
of stolen property, punishment............. ETEA 
of commission of crime, penalty...............0 02 cee 
of offenders, when shall be deemed accessory after fact.. 
CONCLUSION— 
when evidence is closed, party may submit to court..... 
of fact claimed to be established, or of law to be so 
adjudged by court....... 0... cee e eee cece cece tenes 
may be oral or written. ... 6... cee cece eee eee eee 
CONDITION PRECEDENT— 
performance of, how pleaded. ........ 0.0... c eee eee eee 
performance of, to be established if controverted 
CONFESSION— 
clergyman or priest to whom made, shall not testify in 


civil actions without consent of party making 
no person indicted shall he convicted excerpt upon proof, or 
surgeons, pric:ts andl clerzyman shall not be protected 


Page. Sec 
335 19 
635 Ll 
337 22 
€37 22 
337 : 
337 27 
338 28 
8344 56 
345 62 
359 121 
372 181 
382 185 
390 203 
208 123 
176 683 
176 683 

39 146 
191 88 
191 ð 
208 123 
213 141 

58 224 

58 224 

53 224 

26 94 

26 94 
107 386 
180 3 
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CONFESSION—(Continued.) Page. 
from testifying as to... Loken eee eens 233 

under inducement, with all the circumstances, may be 
BIG ON oie i Herein he oon Ga ee ee er eels eed 24 


under inducement, incompetent if not corroborated.... 234 
Of judyment. See judgment by confession. 


with assent of plaintiff may be given, for what........ 75 
by corporation or minor, who can make............... 75 
by one of severul defendants jointly liable............ 75 
shall be in writing, ackewledged except.............. 15 
may be oral if both plaintiff and defendant appear.... 75 
if made in writing to be filed..................-.005. 75 
may be entered without action, when................. 76 
what affidavit shall be made by defendant in such cases 76 
no surety shall make, when...................---2.- 155 
CONSANGUINITY— 
with adverse party judge of. cause of change of venue 13 
marriage within the degrees prohibited, incestuous.... 209 
intermarriage within degrees prohibited, incest, punish- 
MONG 2.5 sits Pete end gases Sea al eae hots e Sale DS 209 
CONSPIRACY— 
to cause indictment or other prosecution without cause, 
penalty. ee 2 Secs ews teat eile ee eee a a SE 203 


CONSTABLE—Scee OFFICER, SHERIFF, 
limitation of action against, for malfeasance, misfeas- 


ance, nonfeasance, except escape...............--.-. 9 
limitation of action against, forescape................ 9 
may command the peace and disperse riotous assem- 

Plages 2. occ eae i Sad Qed e ae eee Vee e eS ha oa 197 
powers of if riotous assemblage refuses to disperse.... 197 
to make complaint of all criminal violations of law.... 250 
to certity to service of process from justice............ 337 
to notify plaintiff of defendant’s arrest.. ............... 342 
penalty tor failing to execute process or to make return, or 

making false return. 2.000... eee eee eee eee 343 


CONSTRUCTION—Cizil Practice. 
when civil action dcemcd to have been commenced within 


meaning of statute of limitation.................... 10, 11 
of a pleading to be liberal with view to substantial justice 26 
of provision excluding books, records, &c.............. 117 
of chim of settler under donation laws, as to his estate.. 186 


98 


91 
222 


502 


of time within which an act isto be done............ 176 683 
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CONST RBUCTION—(Conhnued.) 
of bonds, to be according to their legal intendment...... 
district when necessary shall be h ldascounty.......... 
district and county convertible terms, if necessary. ..... 
jurisdiction of county officers limited to counties,...... 
officer includes person authorized by law to perform act.. 
of words implying number and gender..............5 
provisions of civil practice to be liberally construed 
and not limited by rule of strict................... 
Criminal Pract:ce. 
of the term “person”. ..... 0... ce eee ee eens 
of terms implying number or sex............05.20005 
district and connty convertable terms..............-- 
of words used in indictment .......0... 6... ee eee 
of words and phrases defined by law, to be according 
to leval meaning... 2.0... .6 00. cee eee eee eee 


bond: or recognizance to be according to intent appear- 


ing from tenor thereof.............0..- 00 cee eee ee 
of devise of land in will... 0.2.2... ee eee 
of the term ‘‘will” to inelude all codicils............. 
all courts to constrne according to intent of will....... 
of words implying number and sex.................. 
CONTEMPT— 
willful disobedience of injunction, procedture.......... 


parties disobeying injunction, punishable and liable to 
plaintiff in damages... aeua cee eee eee eee 
of party arrested in vacation, to give bail for appearance 
at next terme... aana oe TN aa Bisa aar aaas 
on detault of bail, party hall | he committed to county 


Jea a e A e na eE 
disobedience of order of court to deposit money or de- 
liver money or property... anu cece cee cee eee 
by witness failing to attend or refusing to testify. ..... 
hy adverse pir. y refusing to make answer to interroga- 
totes aE E as E EE DE chet ba Dora aan. B eda ees stands . 
by witness refusing to make deposition. a. 0 00.2... 


by party refusing to allow inspection of hooks or other 
document ............06-. Bade Uh laue, A Grd Go E 
by party refusing co execute conveyance of real estate... 
by officer of public corporation refusing to satisfy a jadg- 
ment against said corporation... ...0..-2........0 0005 


Qi-obedience to writs of mandate and prohil ition... 2... 


Page. Sec. 
177 689 
179 694 
179 694 
179 694 
179 695 
179 €96 
179 698 
215 149 
215 150 
215 152 
226 195 
226 195 
250 320 
260 36 
260 41 
260 42 
261 43 

42 163 
42 164 
42 165 
42 165 
42 1:8 

108-9 
110 401 
114 410 
117 423 
131 4:5 
159 c03 
165 625 
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CONTEMPT— ( Continued.) Page. Sec. 
disobedience of officer to turn over books, &c., to succes- 
Bor iMoose reni Boose se eee nae tetera ess 167 647 
acts or omissions in respect to a court or judicial pro- 
ceedings constituting. ............. 600 e eee eee 171-2 
every court and judicial officer has power to fine and 
imprison for n... hss ids fcad eean rere 172 666 
limitation of fine and imprisonment.................. 172 666 
in certain cases, the act must have prejudiced the right 
of a party, to allow fine to exceed $100............. 172 666 
summary punishment, if committed in presence of court 172 667 
order punishing must so recite.................0 005 172 667 
in other cases, affidavit must be filed................. 173 668 
warrant of arrest or rule to show cause, may be ordered 
by court or officer... 0.00.02. 173 668 
preceeding when party charged is already in custody.... 173 669 
in proceeding for, Territory is plaintiff¥................ 173 670 
prosecuting attorney appears on behall of Territory..... 173 670 
if proceeding be on relation of private party, such party 
to he co-plaintiff. 2.0.2.0. ee cece eee 173 670 
if warrant be issued, court to fix bail, or whether defen- 
dant shall be kept without bail .................--6. 173 671 
duty of sheriff in arresting party for.................-- 173 671° 
return of warrant and procecdings.................5.- 174 672 
hearing of case, and sentence if guilty................ 174 673 
when a party has been prejudiced, damages may be award- 
ed against defendant............ 0... eee eee eee eee 174 674 
when defendant may be imprisoned, commitment for.... 174 675 
parties guilty of, liable to indictment, when............ 174 676 
on trial of indictment, court may take into consideration 
punishment betore inflicted... .......... 0.0.00. 00 eee 174 676 
proceeding, if party fail to appear on return day of war- 
rant of arrest for... fee cee cee eee eee eee 174 677 
if bail he sued on, judgment to use of injured party.... 174 677 
appeal and writ of error allowed to supreme court...... 175 678 
but such appeal shall not stay proceedings of suit where- 
in committed ...... E A Micon aie EN ATAN Eat 175 678 
of justice “s court punished as prescriled in justicc’s act... 175 678 
certain acts by grand jurors or officers of court, panish: 
HNO AS ie odin Paw dele A E aie ee Sia Solem E, 223 181 
in what cases justices of the peace may punish for essee 363 
Jn civil actions. 
of trial for absence of testimony, motion for.......... 53 207 
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CONTEMPT — (Continwed.) Page. Sec. 
affidavit for, must show what................0e eee eee 53 207 
when court will not grant............. cece cece eee 53 207 
terms may be imposed on granting.......... RRN 53 207 
discharge of jury verdict operates as, except.......... 60 236 
power of referees to grant........... cece cece eee ee 65 255 
power of arbitrators to grant................-0 0 eee 69 270 
when the supreme court are equally divided inopinion. 123 444 
of hearings on habeas corpus........ceccc eee nsec ers 161 613 
of hearings for contempt............. 000. c eee eee 174 672 


In criminal proceedings— 
when at instance of Territory, right of defendant to be 
admitted to bail. ..... 2.0... cece ce cee eee 
shall not be granted to Territory without name of ab- 
sent witness be endorsed on indictment............ 
register and receiver authorized to punish for, in certain 


CONTAGIOUS DISEASES— 
act preventing spread of, among animals, amended.... 
penalty for vielation.............-......00- eee eee 
CONTESTS— 
act regulating, before register and receiver........ 
payment of costs in such contests............0000 cae 


CONTRACTS—Civil Practice. 

in writing, limitation of action upon................. 
parol, limitation of action upon..............-..---+ 
limitation of action for breach of marriage........... 
to revive, and take out of statute of limitation new 

promise must be in writing...............-.-.+0... 
limitation of action upon, commences from time of last 

partial payment........... 0... cece eee nee eee 
defense by counter-claim arising out of.....¢.......... 
performance of conditions precedent, how pléaded...... 
fraud in, cause of arrest of defendant in civil action... 
judgment upon, to bear interest stipulated ip.......... 
in actions upon, set-off may be pleaded, when.......... 
when actions may be commenced before time of perform- 

ANCE EXPITEB. . 2... cece cee cee enc cece ents pa aa 
surety may require obligce or creditor to commence action 
when surety may be discharged from liability upon..... 
action upon, survivorship to personal representatives 
made hy testator, after devising of property............ 
when interest of deceased person in may besold........ 


230 


113 
314 
447 


574 
582 
585 
657 

27 
206 
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CONTRACTS—( Continued.) Page. Sec. 
of conveyance of land when executor to perform....... 299 
Under act defining rights of husband and wfe— 
for alienation or gale of wife’s real sstate, when valid... 451 6 
of sale and assignments of wife’s personality, when valid 451 6 
when such sales shall be deemed a gift..............6. 452 7 
by terms of, wife becomes entitled to control of rents 
BDA “PORES o oe esac, die a Shee aAa ea veers aie 452 9 
of dehts before marriage, liability for, of separate estates 
of husband and wife.... 2.6... cece eee eee 452 10 
marriage, heretofore in this Territory governed by this 
act except where special. .... 0.0.0... cee eee ee eee 452 10 
stipulations of marriage, heretofore made to govern.... 453 12 
in absence of, this act applicable...................-- 453 12 


marriage, shall be in writing, executed and acknowledged 453 13 
marriage, to be recorded by county auditor, where lands 


ET A E E E E E 453 14 
marriage, when filed in auditor’s office, notice.......... 453 15 
marriage, invalid till filed for record, and it it includes 

lands in other counties, must be recorded there....... 453 16 
minor capable of marrying, may make valid marriage... 453 17 
but such contract must be assented to by parent or guar- 

dian if consent to marriage be necessary............ 453 17 
marriage, may be altered before marriage, not afterward 453 18 
what parties to, shall not do.. 0.6... eee eee eee eee ee 454 19 
‘if it derogates from legal rights of husband, invalid.... 454 20 
wife may make all necessary powers of attorney, with 

same limitations and restrictions................+-.. 454 20 

CONTRIBUTION— 
where one of several debtors pays more than propor- 

tion, he may compel, from others.............+.. .... 100 363 
when judgment is against several, and a security pays, 

re-payment may be compelled............--. +e eee 100 363 
the party paying entitled to the judgment to enforce 

from others their proportion. ...........-..- 6.000 1C0 363 
notice of claim of, to be filed with clerk............. =- 100 363 
in proceedings in partition, for undivided interest in 

Property... ee eee eee eee eee eet teenies 142 
judgment against principal and surety, when paid by 

latter, shall be to use of fo enforce.............65. 155 586 


such judgment defendants as have paid over their pro- 
portion, entitled to use of judgment to enorce others 
to pay proportion. ....... 0.6. eee eee eee teen eens 155 537 
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CONVERSION— Page. 
by officer, agent, servant or clerk, embezzlement........ 193 
fraudulent, by officer, agent, servant or clerk, with or 

without bire... 2.0... ccc cee eee erence cen eeee 193 

CONVEYANCE-- f 
copy of record, certified by proper officer, evidence...... 118 
by commissioner appointed by court, when to be made... 130. 
julyment authorizing, how to be reoited in............. 130 
passes to grantee, title of parties ordered to convey...... 130 
passes to grantee titles of all parties to action.......... 130 
to be examined and approved by court and recorded..... 130 
sufficient if signed by commissioner, without parties’ 

VAMOS oo ee aeeie oea ete need ene Konano a aai aaa 131 
but grantor’s names must appear in body of............ 131 
tobe recorded in office of auditor of county where land 

SIENA. esse tere seals EE EEE Seg EEE ER 131 
order to make, how may be enforced.........-.......- 131 
mortgage of real estate not deemed, except............ 134 
by referees of real estate sold in partition proceedings... 144 


is persona] goods, of which larceny may be committed 191 
by executors &c., in certain cases and proceedings relating 
thereto cide ieee dee ae aa eg: eens Se 299-301 
CO-PARTNERS—Serg PARTNERS. 


CO-PARTNERSHIP—Serx LIMITED PARTNERSHIP AND PARTNERSHIP. 


CORD WOOD— 
malicious setting fire to, punishment.............-... 189 
CORONER— 
limitation of action against, for nonfeasance, misfeas- 
ance or malfeasance..... 6.2.66... eee ceeceeeeeeeees 9 
CORPORATION— 
how served with process...............0cce eee eee ees 18 
foreign, may be served with process by publication.... 18 
property of foreign, may be attached................- 44 
shares in, attachable, how ..............0.e0e eee eee 45 
in dissolution of, appointment of receiver...........-. 50 
who may confess judgment for a..........-..-.200e ee 75 
foreign, when plaintiff may be required to give security 
for costs............. Ie Bes Ne cbse alg RT E DES 129 
action by and against, when can be maintaincd........ 158 
actions against Territory, county or other public....... 1E 
who may verify pleadings for...........-....-e0e eee 158 
judgment against, how to be enforced................ 158 


writs of mandate and prohibition to.................. 164 


Sec. 
61 


62 


425 
478 
479 
480 
481 
482 


483 
483 


484 
485 
496 
541 

52 


45 
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CORPORATION—(Continued.) Pege. See. 
information to inquire into acts of............... . ... 166 640 
dissolution of, by proceedings in information.......... 167 650 
Formation of private-— 
for what purpose may be formed..................... 398 1 
two or more may form, mode prescribed.............. 398 2 
certified copy of articles, evidence................... 399 3 
Powers Oboen eis de SER rN tee Be eee EAE 399 4 
board of trustees, stock, election of directors......... 400 5 
failure to elect trustees on day fixed, effect of.......... 400 6 
quorum to transact business.......... La dakoaeaae ase 401 7 
first meeting of, notice, &c .......... 0.0. ee eee 401 8 
stock is personal property and how transferable....... 401 9 
manner of payments of subscriptions on stock........ 401 10 
sales of shares in default of payment of assessments... 401 10 
executor, administrator or trustee representing stock to 
vote as stockholder............. 0.0.0... 2 eee ee ee eee 402 ll 
pledge of stock does not divest right to vote.......... 402 12 
of dividends and reduction of capital................. 402 13 
indebtedness shall never exceed paid up capital........ 403 14 
shall not issue bills or evidence of debt for circulation. 403 15 
individual liability of stockholder.................... 403 16 
holder of stock in representative character, or as col- 
lateral not personally liable.................... 006 403 15 
stock book to be kept, what to contain.... . diabigecte ease A 403 16 
penalty for clerk making false entries................ 404 17 
powers and duties of trustees on dissolution of......... 405 21 
disincorporation of, proceeding..................0005 405 22 
foreign, for transaction of insurance business treated as 
domestic, when.... 2.0.0... 0... cece eect cece eee eene 406 23 
removal of place of business of, how effected......... 406 24 
corporations heretofore formed declared incorporated.. 407 25 
special provisions as to stock of mining............... 407 26 
provisions of act extended to water companies......... 408 27 
water companies to have right to appropriate Jands.... 408 28 
water companics hereafter incorporating, to secure fran- 
chise from town authorities first... ... PETA 408 29 
Of colleges, seminaries, churches, Masonic, Odd Fellows, and 
other societies— 
what societics may incorporate...................000e 409 
articles to be certified, what to contain................ 409 
Powers Of SnGh sis Mss yee, Paws aaade teal’ 410 
colleges and seminaries may confer degrees..........- 411 
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CORPORATION—(Continued.) Page. Sec. 
manner of dissolution............... 0c cece eee eee eee 411 

Appropriation of lands by private— 
entry upon lands, for survey, &...... 2.2... eee eee 411 1 
how much and what land may be appropriated........ 411 2 
compensation must be made, what.................66- 411 2 
change of grade or location of road by............... 412 8 
of public grounds, roads, streets or alleys by......... 412 3 
toll gate on road of, intown............ cc cee ee eee eee 413 6 
clearing of timber for road, width of track, &........ 413 7 
bridging and ferries on streams..............-2-0000 413 8 
when road of, shall be common highway....... PEET 414 9 
penalty for not paying toil, or overcharging........... 414 11 
bridge of, when a common highway.................- 415 123 
toll on bridges, penalty for not paying or overcharging. 415 13 
constructing railroad, deemed common carriers....... 415 14 
power to receive tolls or freights..................... 415 14 
to keep account of outluy in construction of road or 

bridge.............. ELE E utara ada ae cdedis 416 15 

county may purchase road or bridge, when........... 416 16 

Action by, to appropriate lands— 
against owner to determine compensation............. 417 1 
mode of procedure prescribed................0-00005 417 1 
judgment to be entered atter damages paid............ 418 3 
appeal allowed... 0.0.0.0... 0. e eee eee eee ene 418 3 


CORROSIVE SUBLIMATE— 
sale of, without label, and word ‘‘poisou,” prohibited, 
punishment .......... 2260. cece cece eee cee eees 211 
COSTS—Cosrs AND DisBuRSEMENTS—FEES AND Costs. 
In oiri? actions. 


in intervention by whom paid.............0 ccc cece eee 7 
of change of venue, to be paid by applicant........... 15 
of maintaining defendant arrested .................... 32 
of arbitration taxed against losing party.............. 69 
of judgments on failure to answer............... 060+ “3 
in judgment by confession $10 allowed............... 76 
in submitted cases, without action.................02- TT 
duty of clerk regarding, in entering up judgwenis.... 79 
s-cwity for, in stay of exeentions.................04. 88 
in claims to property levied upon or attached......... 93 
compet sation of attorneys left io the purties.......... 126 
shall be allowed to prevailing party, except............ 126 


when plaintiff shall not be allowed. a.a. 00... ee 126 


185 
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COSTS—( Continued.) Page. Sec. 
when plaintiff shall recover no more than damuages...... 126 458 
where several actions are commenced on same bond, shall 

only be allowed in one. 2.2.2... cee ee eee eee eee 126 459 
if plaintiff not allowed, defendant is entitled to........ 127 460 
allowance to defendants making separate answers, when 127 461 
costs taxed as attorney fce prescribed...............66. 127 462 
Aisbursements which shall be included as.............. 127 463 
fees of referees prescribed. 2.0.0.0... cece cee ee eee 127 464 
to adverse party on granting continuance by referees.... 127 465 
where defendant has made tender, plaintiff shall not re- 

COVER oe eer Oe one cle Senda nE A O Cis didi acs sa 128 466 
defendant may deposit in court amount admitted, and 

BtOP ACCTUING 2.2... eee eee cence eens 128 467 
appellants from justice’s court must recover better judg- 

ment or be liable... 2... ee eee eee a 128 468 
guardian of infant plaintiff liable for, when........... 128 469 
in actions prosecuted or defended by represersatives.... 128 470 
when cause of action is assigned, after commencement of- 

GA ET A leans se tele shesiot aie cus ee cde aes 129 471 
Territory and county liable as private parties.......... 129 472 
in appeals from courts of inferior jurisdiction, to be sub- 

ject to direction of court of review...............05 129 473 
of appeals to supreme court, in discretion of court...... 129 474 
when allowance or apportionment of, in discretion of 

COOP A acer thers 6 Ma aleleraye T 129 475 
of re-taxation of. 20.0.0... eee cee cee eee ees 129 476 
security for, may be demanded of non-resident plaintiff.. 129 477 
of referees in partition, allowed as............0..0005- 1389 514 
in judgments of foreclosure of mortgage............66. 149 563 


dn criminal actions 


how judgment for, may be satisfied................2.5- 243 283 
acquittal of defendant discharges liability for, except fees 
for his witnesses... 0.0.0.0... 0c eee ce eee eee eens 251 321 
COUNSEL AND COUNSELLOR—Szzg ATTORNEY. 
COUNTER CLAIM— ’ 
new mutter consisting, to be set out in answer of defen- 
MAN: es srehie tose iin AG Meee eS he elcid eee as 22 79 
Pefinition of. occ. ce Seca sect esis deaee eenmeeeee 23 80 


defendant may set forth more than one, but must be sepa- 
rately stated, EC. 2... cece cence eee cece eceees 23 &0 
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COUNTERFEITING— Page. See. 
of certain instruments of writing, forgery, punishment.. 194 63 
coining money, or having machinery for such purpose, 

punishment ........ 0... cece cee cere cece ence eee 194 64 
tools and instruments intended for, to be destroyed.... 194 64 
of bars, bullion, dust, or other uncoined gold, or having 

instrument therefor, punishment..............-..... 196 70 
tools and instruments for, search warrant to seize....... 216 154 

COUNTY—Covunties. 
when venue of action depends upon property being situ- 

ated AN see aie sawhorse wand saa E foe aes 12 48 
when venue of action depends upon cause of action 

arising therein ceed Ge arredre dtan eee a ea 13 49 
generaily as to being venue of actions....... ......-.. 13 
change of venue because of prejudice of inhabitants of. .13, 14 
venue changed because of formation of new......... 14 54 
how served with process. ....... sersesereressocesese 18 62 
who may confess judgment for................0..0020. 75 292 
fines and forfeitures payable to treasury of proper...... 157 598 
actions by, for what can be maintained................ 158 599 
actions against, for what maintainable. ............... 158 600 
who shall verify pleadings of................-...005- 158 601 
judgment against, for money, how enforced........... 159 602 
may be rendered ‘‘district” when necessary under civil 

practice act, but jurisdiction of officers not extended 

beyond limits of..... 0.0... 02. e eee eee eee eee 179 694 

COUNTY COMMISSIONERS— 
agreement with private corporations as to appropriation 

of strzets, alleys, roads, etc............ 2.0... eee eee 412 4 
placing of ferry boats on streams, to connect with roads 

of private Corporations ........ 2... ccc cece 413 8 
may purchase toll road or bridge, when............... 416 6 
to levy school tax.........0 foes cece cece cece cece eee 421 2 
to fill vazancy in office of school superintendent....... 422 1 
author.zed to issue Jicense8.......... eee e ee eee eee 437 1-2-3-4 

COUNTY SUPERINTENDENT— ‘ 
to make complaintof criminal violations of schoollaws. 250 317 

COURT, COURT OR JUDGE, SUPREME COURT, DIS- i 
TRICT COURT— ` 
act fixing terms of.........essssosusessrssresererers 473 8 
act fixing time and place for holding................. 471 

In civil actions, dist ict ¢,urt— 
to appoint guardian for infant, when................. 5 13 
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COURT, COURT OR JUDGE, ETC.,—(Continued.) . Page. Sec. 
may allow an action to proceed against representative, 

WEN i cept eE a E AE a Meas aaa t 6 17 
in action for recovery of purchase money, power of.... 6 19 
to determine controversy between parties before it, and 

when necessary bring in new parties................ 6 20 
of substitution of new party for defendant............ 7 22 
duties of, in hearing of intervention.................. 7 
in district, statute of limitations pleaded only by answer 8 25 
or judge may change venue of actions............. 18, 14, 15 
manner of commencement of civil actions in 16, 17, 18, 19, 20, 21 
obtains possesion of case after completion of service..... 19 68 
objection to jurisdiction can be taken at any stage of pre- 

Ceding Sinin cre he AEE ope et E Heweinns Ces 22 78 
sham, frivolous and irrelevant pleading may be stricken 

OUt ON fErMB's... 65). eana a eea ale eA 23 82 
may establish rules for filing of all pleadings subsequent 

tocomplaintinnss: ananasi tepsi idua a 24 87 
when may allow verification of pleading to be omitted.. 25 89 
or judge may order further account or bill of particulars 25 90 
may order irrelevant or redundant matter stricken out.. 26 92 
may require pleadings to be made certain or dismiss... .. 26 92 
of the correction of mistakes in pleadings and amend- 

MENiS: err e a Ee p dso a a oe 28, 29, 30 
may relieve a party from judgment, when, how and terms 29 106 
pleading not subscribed or verified may be stricken out.. 29 108 
or judge of supreme court may order arrest of defendant, 

WHC is sien raae a EA 80, 31, 32, 33, 34, 35, 36 
power of, to grant restraining orders and injunct- 

LODS a ae Decne a ag eee BN aw uaheas 40, 41, 42 
may require plaintiff in stay of proceedings after judg- 

ment to release €rrors....... 0... cece cee ener 41 159 
money collected on judgments enjoined subject to order 

OF reach Sonnet Mews sion eee Geant aa sitet destin tte 42 162 
dissolution of injunction, powers and duties of...... 40, 43 
power in vacation as in term conferred in injunction pro- 

ceedings ...... A E E A E A S eh ea cioes 5 43 170 
may order attached property to be discharged on defend- 

ant giving bond, when....................cc0eeeee 48 187 
may order attachment discharged, improperly issued 47 
may order attached property sold, when.............. 49 193 
power in vacation in attachment procéedings same as at 

term........ Vale ae oe Swear wCeTeS eae aes ET 50 194 
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appointment of receiver by, when................... 50 
may order deposit or delivery of property............. 51 
contempt of, for failure to deposit or deliver.......... 51 193 
may direct whether issue of fact or liw shall first be 

COW AE EEE EET TEN 52 293 
issue of law to be tried by, may try issue of fact on cor- 

sent of parties......... 0... 06. eee e cece eee ee -52 206 
may grant continuances, when and terms of.......... 53 297 
in selection of trial jurors...... OEE 53, 54, 55, 56, E7 
of the charge and instructions, and exceptions thercto. 58 
ruling of, on conclusion of fact or law, submitted by 

BOK OY. A EEEE Se OS oo See eae Bile Son 8 58 22¢ 
province of, in the trial of cause..................... 58, 59 
correction of verdict by advice of.............. .... 61 240 
judgment of, upon special verdict.................... G2 249 


may direct special verdict or findings of fact by jury.. 62 244 


may direct the submission of cases to referees, when.... G4 251 
exceptions, and settlement of bills of exception...... GT 262 
new trial may be granted by, procedure.............. 70 276 
may render judgment against one of several defendants 72 285 
dismissal of action by, or judgment of nou-suit....... 72,73 
judgment of, on failure to answer..... .... 0.2.0.2... 73, 74 
may set aside a default, when and terms.............. 75 299 
judgment by confession....................0.00000005 75, 76 
judgment by, without action on submitted cases....... 76,77 
may reserve case for argument or stay proceedings... 77 


proceedings of on sales of real estate on execution.... 94 
of judge, power of to compel judgment debtor to satis- 
fy judgment, or against an absconding judgment 


CODON is eve TN nance Cink aS 104 374 
may order judgment creditor to institute action against 

garnishee sy ose sed eiea E wens wakes Bonded pease 105 379 
contempt of, garnishee refusing to obey orders as to 

property of judgment debtor.......... -.......... 166 380 
attendance of witnesses how compelled by...... 108, 109, 110 
records and proceedings of, how authenticated to be 

used in evidence. .......... 0... cece cece eee eee 117, 118 
final judgment of, may be reviewed in supreme...... 119 
when costs may be allowed or apportioned by......... 129 475 
may order retaxation of costs#...............0..0005. 129 476 


COSS i ees gee ha Deed odie onesie eae pelea Me 129 477 
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COURT, COURT OR JUDGE, ETC.,—(Continued.) Page. Sec. 
may appoint commissioner to convey real estate....... 130 478 
may compel party to execute conveyance, how........ 131 485 
power of, and what may grant writs of habeas corpus and 
powers of in such proccedings...........-....++4.. 160 
writs of mandate and prohibition may issue out of and 
proceedings therefor. . 2... 0.0... sce e cece eee sorces 164 
may enforce orler to deliver books and papers in proceed- 
ingson information.............2-+-5 bE area dibiete siasa 166 
contempts of, and their punishment, proceedings....... 171 
In criminal actions, district court— 
charge of, to grand jury.... 6.0... ee eee eee eee 221 169 
may summon grand jury to re-attend, after discharge.... 222 177 
duty of, receiving indictments from grand jury....... 223 
nolle prosequi may be entered by..................0.. 231 221 
when trial by, allowed............. 2.00.0 eee eee ee eee 237 246 
to decide all questions of law which arise............. 237 249 
to render judgment on verdict......... ..........0.. 241 272 
when may order issue of bench warrant for defendant 
on- barle ier hon ore anA hdd oe ease tee Se Aes 242 276 


Supreme court, in civil actions— 
what may be re-examined on writs of error, and mode 


Of suine ONG. 6.22 Soot se e oie Atel teed Bias 119 
may order further record sent up when transcript deti- 
jentre cased bats as ode whe AON Sta oor eee eens 122 436 


to hear the errors assigned in precipe................ 
of the judgment of, and mode of enforcement......... 
when damages and what will be allowed defendant 


— je 
a) 
to Š 

A 

© 

J 


IN ero ne nd oH E ERE RER AEE EEEO R 123 440 
party and privies may prosecute writ................. 123 441 
new parties may be brought in, and notice prescribed.. 123 442 


a reversal of judgment by, shall not affect title to real 
estate sold on execution, and when restitution may 


be awarded. i sct aerer eos edge E TEE EEN a 123 443 
when equally divided in opinion, cause continued... .. 123 444 
of hearings of appeals, and how they may be brought 123 445 
what shall be considered and adjudged upon, by...... 124 446 
when costs shall be in Ciserction of................... 129 475 
writs of mandate and prohibition limited to aid of its 

functions and powers, ... 6.20... 0 20 cece ee eee eee 164 629 

Supreme court, in criminal actions— 

for what writ of error lies, and who may sue ont...... 246 296 


appeals may be taken at term at which judgmentrend’d 246 297 
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COURT, COURT OR JUDGE, ETC.,—(Continued.) Page. 
service of, and transcript................... cece eee ee 246 
may reverse, affirm or modify judgment, and the cause re- 

manded, except execution in certain cases............ 247 
what shall be considered on examination of writs of error 247 
when writ of error or appeal will operate as a stay of pro- 

COCMINGD eo eeh Sg od edie eatel oil's Geman a GAs 247 
on convictions for felony, party shall not be admitted to 

pailt Scie ed i canadien edaWinniad edness dave Gowns 247 
any one of several defendants may take writ of error or 

OPPOAl sciies Som raaa pe He ave ay $48 + pan aa a Ee teak 247 
on reversal of judgment, party may be discharged or held 

to answer properly charged offense..............-... 248 
appeal or writ of error shall not be dismissed for defects 

In formuese a ea bead ines aati Swe eta cake 248 
opinions of, to be in writing and recorded............. 248 
certified transcript of judgment or order sufficient au- 

PROT Y sipose sah dt od eee es Bean weeks 248 
what criminal prosecutions may be examined by........ 248 
may make rules of ptactice.............. 0... eee eee 249 

CREDITOR—Suxx PROBATE. ; 

CREDITS—Ses DEBTS AND CREDITS. 

CRIME AGAINST NATURE— 
definition of, and charge falsely made; actiọnable...... 177 

CRIMES—SEE Actions CRIMINAL, FINES AND FORFEITURES, 

MISDEMEANOR, OFFENSES PRESCRIBED BY SPECIAL 

STATUTES, PENALTIES. 
convictions of, except perjury, affects credibility of, 

but does not exclude witness................. 000005 103 
no person shall be held to answer unless upon indict- 

MONE, “OXCOPE ewes sie. dba Sind dai areiedae R E i ea ea ree 198 

Definition of, and punishment prescribed— 
murder in the first degree... 0.2.0... cece cece e een eee 182 
murder in the second degree................ce cece . 183 
killing in duel, survivor guilty of murder in second de- 

BT CCL oio eeo oad aee Saeed vlog ar a sland sited eee EEA 183 
homicide from a duel agreed upon within Territory, but 

fought without, murder in second degree, jurisdiction 

iN ADY COUN. 655.555.6050 os nna echviewi eden dw deans 183 
manslaughter............ 0. . eee eee eee eee ene 183 
assisting another in suicide, manslaughter............ 184 


death from overloading boat or careless navigation of, 
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CRIMES—( Continued.) Page. Sec. 
manslaughter. <.<95. secs adeaso redo edawadageeendes 184 20 

death from explosion of boiler in racing of steamboats, 
manslaughter ........... 0. iiny iaa cece eee eee eens 184 21 

being present as a second in duels where death ensues, 
manslaughter inene cece cece cece eee eraa 184 22 
punishment for manslaughter................. 0000. 184 23 
dueling or inciting thereto, punishment ............ 184 24 


accepting or delivering challenge to duel, punishment. 185 25 
administering poison with intent to kill, punishment.. 185 26 
mixing poison with food or water, with intent to injure 185 27 
malicious mayhem;........ssssucoursurrenererernrrso 185 28 
ASSAUNSS i r era T a a VS EA E ERA 185, 186 

exhibiting dangerous weapons in threatening manner 186 84 
attempt to commit murder by drowning or strangling.. 186 35 


simple mayhem. ...... 0.2... cece eee eee eens 186 36 
VAP Oise ceint bresan i enana a A ate aa dea Gals woe a 187 87 
robbery: js erocnnins k a e a ott ee RN EE aK 187 38 
kidnapping defined. .........uasenssesesenernrrurres 187 39 
death from administering drug to pregnant woman to 

destroy Child... sive te cine ne cecke en E e S 188 41 
ndministering medicine to procure miscarriage....... 188 42 


malicious threats against person or property to extort 

MONCY oie 3s ee Eee g a EN ne were eee Lagele eee 188 43 
arson defined; if death ensues, murder in first degree 189 44 
malicious setting fire to lumber, cord wood, grain, etc., 189 45 
willful setting fire to one’s own house, and burning an- 


Other Sesek e SEES Weg eed. see aae ss, oe EER eds 189 46 
Durglary oero onere vec annals es ted cases Ak egeda tase 189 48 
grand and petit larceny.............. 2. eee e eee eee 190, 191 
horse-stealing a felony, what constitutes.............. 191 53 
branding stock with intent to steal or prevent identifi- 

ONEION 3 spp. ccoik west Gand git E Qed ata T 191 54 
receiving stolen property, knowingly................. 191 55 
receiving property by false personation or false preten- 

BOBS sarees avs Sera itr EE cies EEE lois EA 9 ele Sica’ 192 59 
embezzlement, who may commit................0 eee 193 
forgery and counterfeiting.................. eee eee 194, 194 
forcible entry or detainer and malicious or wanton tres- 

pass or injury to property................... 2006. 195, 196 
riot, riotous and unlawful assemblages, and affray....197, 198 
perjury and subornation of perjury................. 198, 199 


bribery and attempt to bribe certain officers............ 200 8t 
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CRIMES— (Continued) Page. 
assisting and allowing escape of prisoners............ 200 
willful or corrupt misfeasance, nunfeasance or malfeas- ` 

ance in office................002 0 eae ve... 201, 202, 203 
offense against public policy (See M'sdemeanors)...... 203 
seduction defined, when can be committed.......... 209 
open and notorious adultery and fornication.......... 209 
incest and incestuous marriage...................05. 209 
PO]PRAMY i n diene webct ales Lob emigig na eta wee he 210 

` notorious lewdness and public indecency............. 210 
selling, publishing or circulating obscene prints, books, 

Era E vethea aye ewee a dae seca bse teats Jak ee bels 210 
unlawful and willful disinterment of human body, or 

trespasses in burying grounds, &............... 210, 211 
cruelty toanimals.............. 2c eee eee 211 


offenses against health, sale of unwholesome provi- 
sions, poison without label, &c., (see misdemeanors) 211, 212 


CRIMINAL CONVERSATION— 


in action for, when plaintiff shail not be entitled to lar- 


ger costs than damages recovered.................. 126 
CRUELTY— 
to prisoners, punishment............ J... ce eee ee eee 202 
to animals, punishment.......................00005. 211 
CURTESY— 
estate by, determined in proceedings in partition....... 145 
D. 
DAM— 
willful injury to, or making aperture, punishment....... 196 
what, shall not be constiued an obstruction to navigation 207 
DAMAGES— 
husband and wife may join in action for, for injuries to. . 4 
for death of man killed in duel, who may maintain 
ACELON oc) ee esis satan aaa aN ah sbi EE nine Ss 4 
for injury or death of child, who may maintain action.. 4 
for seduction of minor, who may maintain action for.... 4 


when unmarried female may sue tor, for her own se- 
CUCHOD 5.2 aeria AEN oe 88 bas wate ei ew E wereld! eden 5 
amount of claim, to be stated in complaint............ 21 


See, 


E5 


125 
126 
127 
128 
129 


130 


133 


11 
73 
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DAMAGES— (Continued) Poge. See. 
mitigation of, in suits for libel and slander............ 27 97 
claims for, what may be joined in same action......... 27 99 
in what actions for, arrests can be made............... 30 113 


excessive, or crror in assessment of, cause for new trial 71 276 
clerks making false entries in stock book of corporation 404 17 
corporations entering upon lands to do no unnecessary 


AAMAGES e n E RAD ace ds REEN wales EA . 41i 1 
in proceedings by corporation to appropriate lands...... 418 3 
in actions of trespass for keeping unruly animals,...... 449 12 
in assessing value of partition fences.................. 449 10 
to be recovered against railroad corporations for extortion 458 
entry of judgment for, in certain actions.............. 78 304 
maximum of, for withholding real property, subject of 

AN ACHION...5.0. oe a ewes eae Senledie tens 133 491 
in actions for real estate when judgment shall be re- 

stricted issen irere in Meee eek soot ee ee 133 492 
purchaser of real cstate after action commenced, when 

liable for 24%. edition Wik an eee Va re cans 133 495 
measure of, in actions of waste and trespass........ 146, 147 
measure of, in action to abate nuisance............ 148, 149 
how far an executor of his own wrong is liable for..... 170 661 

DEAD BODY-- 
willful disinterment of, punishment.................. 210 131 
DEATH— 
action for, of man killed in duel, who may maintain.... 4 8 
of child, action for, who may maintain.............. ; 4 10 
of party, does not abate action.............. 2.2.2 cee 6 
of party, after commencement of action, survivorship of 

MCHON ick Loe. Aaa se E oc died cageam ude ET 11 39 
of judgment debtor, revival of judgment against repre- 

SCNLALVES ss sss eve Seti ia eae. E EE ETA 80 320 
action for, by executors and administrators............ 165 658 


after, actions by and against personal representatives.... 165 659 
arson when death ensues, prosecution can be commenced 


at any time..................02.. EE oes Sacra 200 10 
penalty for murder in first degree, and arson where death 

ENSUES a ote ice 2 a stat arn Sages es Uw ane Beso ERA we oe wrens 200 12 
penalty of, may be commuted by Governor to imprison- 

MENEE E oes sce ena eee oats aka iee Nee aa 200 12 


fro: duel, survivor guilty of murder in second degree.. 201 15 
from creless navigation, overloading boat, explosion of 
beiler in steamboat racing, manslaughter............ 201 
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DEATH-—(Contiunect). Page. 
second or abettor in ducl when death ensues, manslaugh- 
EOL e o eta a eae a E biilalevbs ER whi Soe AER Se 202 
of child or mother, when drug is administered to preg- 
nant woman to destroy child, punishment..... odie ael hee 205 
from arson, murder in first degrec.................... 206 
occurring, by peace officer dispersiug riotous assemblage 
officer guiltlesss......... 0... cece ee cece eee eens 214 
judgment of, and its execution............. 0. eee eee 259 
bond to be filed within forty days after, to entitle estates 
to be settled without administration................ 299 
DEATH WARRANT— 
requisites of, how executed and returned.............. 244 
DEBT, DEBTS—SEE ExECUTOR, &c. f 
contracted by fraud, debtor may be arrested...... pees 80 
fraud in contracting, a cause for attachment........... 44 
party owing to defendant, garnishee of.............:. 45 
wife’s separate estate and personal earnings exempt 
from husband’s................ a ente eee 89 
wife’s separate estate liable for her, contracted before 
marriage a diees eira Se Sede eee ate Oo oa eee 89 
of deceased, when homestead liable for............... 89 
property of garnishee may be levied upon to amount 
OF eb ote tele Gre oon disd we Been dae a E ES 95 
DEBTS AND CREDITS— 
subject to attachment, and proceedings.............. 44, 45 
DECREE—SEE JUDGMENT, ORDER. 
of any court, limitation of action upon................ 8 
on proceedings in partition.........0...........00 00. 136 
in suits of foreclosure..... 0... 6. ccc ec eee eee rene eee 149 
DEED— Sre Conveyance. 
by sheriff for real property sold on execution.......... 102 
certified copy by recorder, received in evidence......... 118 
of commissioner to convey real estate under order of 
COUPES oE sts acres oh So Ne eee eae ra teed e eae eS Ne 130-1 
considered personal goods, of which larceny may be 
Committed... cece e ewes cece cee er erences 191 
counterfeiting or forgery of, punishment............... 194 
what instrument shall be by deed...................4. 465 
bow deeds must be executed..............-.2 002s 465 
married woman not bound unless joining her husband in 
EXECUTING... eee eee eee eee eet eee eee eens 465 
to be recorded... .... cece eee cette eee ee cece e nes 466 


Ser. 


21 


39 
42 
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DEED—(Continued.) Page Sec. 
who may take acknowledgment of. ....... 0.0000. ee eee 466 5 
how to be executed out ofthis Territory.........0 00... 466 6 
how foreign deeds to be authenticated... ............6-. 466 7 
curative provision concerning defective.............666 466 8 
scroll equivalent to seal... 2... eee eee eee eee 466 
act curing defective acknowledgments, &...........- 481 
for wife's separate estate, requisites to be valid...... -.. 450-4 
to corporation for interest in mining claim, equiva- 
lent to subscription to capital stock. ............0-66 407 26 
DEFAULT— 
of defendant to answer, judgment when to be entered 73, 74 
may be set aside on motion, when.................... 75 290 
in performance of mortgage, action for foreclosure.... 149 561 
no surety shall suffer judgment to go by. when......... 155 588 
of party served with information. ................0008 167 644 
entered of recognizance, forfeitures thereof...,........- 245 
DEFENDANT— 
In civil actions— 
who shall be known as...... 0... fee eee eee ees 3 3 
guardian of infant, how and when appointed.......... 5 13 
al] necessary to complete determination of action, to 
be joined irnir rns inaa ode oe ADE eee ies 5 14 
when a party who should be plaintiff, may be made.. .. 6 14 
when numerous, one may defend for all.............. 6 15 
persons severally liable may be joined or not.......... 6 16 
may have new party substituted, when and how....... 7 22 
third party interested may join as.................66- > 7 28 
service by publication, rights of on appearance, in 
what cases judgment against may be opened........ 19 65 
writteo admission of, equivalent to proot of service 
WPOD oisc4.8he tea eee e ee ode avn Wend E a Base aed 20 67 
voluntary appearance of, equivalent to personal service 20 69 
pleadings by, (see answer, demurrer, pleadings) ........ 21 
when name of, unknown, how designated in complaint 29 109 
arrest of, procedure and remedies...............0.00% 30 
when entitled to judgment of non-suit............... 72 286 
may select property exempt from execution........... 92 343 
entitled to costs, when plaintiff fails to recover........ 127 460 


tender and deposit in court by, when entitling, to costs 128 466 
deposit in court of amount admitted due, costs payable 

by plaintiff, when......... 0... ccc eee eee eee 128 467 
who are, in actions to recover and affecting real estate, 
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PYOCOMULG ss vee ciccd seas Fee desea Oa eee soe Dale eats oe 131 
who may be made, in actions for partition of real prop- 

ORLY Becca E A Kan ne DE MER Ee avi ences s 135 
remedies of sureties against co-defendants............ 154 

In criminal prosecutions— (see accused.) 
when indicted under fictitious or erroneous name, true 

name may be subsequently inserted................ 225 
what description or name of, will be sufficient in indict- 

ment............... vig Rea tiote ti eden Risserese aye R 223 
bail of, to be endorsed by clerk on warrant of arrest.. 229 
in attachments, bail of, to be fixed by court........... 229 
to be informed by officer that he acts under warrant... 229 
officers may use all necessary means to arrest, if resist- 

OO Scolds ies oak Eo E SEDs wae hee aid ed ee e 229 
officer may pursue and retake any place within Terri- 

LOLs conte E i finde E aes E EEEE 229 
of recognizance of, toappear.........-....--6-e 00. 229 
instead of bail, may deposit money in court.......... 230 
indicted for capital offense, to be served with copy of 

indictment and list of petit jurors................. 230 
certain, entitled to copies of indictment without pay- 

ment Of. fees j.,). oie eis 3 52 eek Wet ilgeedsinae eens 230 
AITAIBNMCHE “OF. oe eld eed a eee ew Woe bees oe eens 231 
court to provide with counsel...................0000. 232 

` right of, compelling attendance of witnesscs........... 233 
confession of, how to be regarded.................--.- 234 
to be recognized to court to which change is ordered, if 

offense be bailable........ 0.0.0.0... cee 235 
must be personally present, if punishment be imprison- 

DION Gee Rasta tecins ance beara vice tig EN E E E 237 
punished by fine only, when may be tried without person- 

Al PTCSCN COs) oe x25 ehies scp de eee eines cal ened Sie tees 237 
jointly indicted, may demand separate trial........... 237 
how made a witness for Territory or co-detendant...... 237 
where offense improperly charged may still be held to 

answer, When ............ 0 cece cece ee cece eee eees 238 
verdict may be found against any, where several are in- 

CiCbER os eae A Sahn eed ceed Sandal dena cave aadee ooh 239 
if found guilty, liable for costs and judgment entered, ex- 

COP es 6 ees ede Seis Gant greens Med io hie dedinned a 240 
motion of, for new trial and arrest of judgment......... 240 


to be informed before judgment of the verdict, and al- 


to 
R 
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DEFENDANT—/( Continued.) Page. Sec. 
lowed to show cause why judgment should not be pro- 

NOUDCOO a oae Wises MAAE dieu diets pa Sele RE 242 275 
property of, liable as in civil actions for fine and costs... 242 278 
may be ordered to give security for good behavior, in ad- 

dition to sentence .......-.........04 P EEN 242 279 


imprisonment of, prescribed in lieu of payment of fine.. 243 283 
when and how, judgment of fine may be worked out if 


no Jale naa E ARE A ac gat geste 243 283 
may sue out writ of error to supreme court. ... ........ 246 | 
if judgment reversed, to he discharged, but if guilty of 

an offense wrongly charged, may be remanded..... 248 307 


DEFENSE—SEE ANSWER, COUNTER CLAIMS, DEFENDANT. 
DEFINITION--SEE CRIMES, MISDEMEANORS. 


of plaintiff and defendant...................0.0.00006 3 3 
of trustees of an express trust....................006. 4 5 
of intervention ......... 6. eee cee eee eee eens 7 238 
of mutual open and current account................... 10 33 
of counter claim. seee n e i Enie aeS 21 80 
of material allegation... ........... cece cece eee eens 28 101 
of variance contradistinguished from failure of proof... 
of bias, implied and actual.................... 0.2000, 54, 55 
of verdict, general and special...............2..--00-- 62 
of =>, 621 910 (6) | ae a aR E E 66 259 
Of NeW. taSs ts weet ailince eee Soe Ee eee wees 70 275 
Of judgment: oo ease b see anes Hide eee cote cee Sb gore, slah tots 72 284 
of submitted Case.......... 2. cece eee ee eee ro 77 
of the word “ representatives,” who may defend against 

revival of judgment............ 20... eee cece ee eee ee 83 318 
of representatives in sales of real property on execution 101 365 
OL Beto wes te aha ec Su thas sp saa ae mates 124 447 
ot word costs, as used in civil practice................ 126 455 
Of DUISUNCE oiar 85 aeri a acta Meee Se toe LA 148 557 
Of CONnteM Pte soci od wie hana taud aed Se paana 171 
of the infamous crime against nature.................. 177 687 
of felony and misdemeanors (see crimes)......-..+--++++ 182 11 
of “personal goods” of which larceny may be com- 

mitted sacidowbaseiels kereng en Genwi Re eRe 191 52 
of principal and accessory.......... 0.0... ee eee eee eee 213 
of person andl of words implying number or sex........ 215 
of words cistrict and county........ tae E RS 215 152 
words are to be taken in usual signification, legal phrases 

as defined bylaw seini renonciat EE n E E 226 195 
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DEFINITION—(Continued). Page. 
words of statute need not be followed in indictment.... 226 
of separate and common property of husband and wife 450 
of gift by wife............ bite Sistas e tiamrate setae po tarad « 452 
of marriage contract...... o aviticion 4 SOR eee wee pedis a0 453 
of Inwful fences... ce cece eee tenes 447 


of unjust discrimination and extortion by railways.... 456 
DELIVERY— 


of personal property, claim to 2... ........0.0. ee eee 37, 38, 39 
of property levied upon or attached, claim to .... 47, 48, 98, 94 
of money or other property may be ordered, contempt for 

disobedience 1... ... eee seesi ee a Daae 51 

DEMURRER— 

causes of, prescribed... 22... cee eee eens 22 
shall specify grounds of SeS or be disregarded.. 22 
it may he to whole complaint, or any cause of action.... 22 
when right of, deemed waived, except................-- 22 
may be to onc or more of several causes of action...... 23 
by plaintiff to answer..... 2.20... cece eee eee eee 23 
if plaintiff fail to, or reply to answer judgment for defend- 

ONE eek shh dew ate siie Mee eng Hao t Lae ease eee 24 
of defendant to reply...... 2.2.0. esoe eee cee eee 24 
must be subscribed but not verified.................-.- 24 
issue of Jaw arises on, to be tried by court............ 52 


by judgment debtor in proceeding to revive judgment 83 
DEPOSIT-- 
In civil actions— 

by defendant, on application to substitute party making 


same ClaiM.... 2. ee eee e cee rense eee eens 7 
to discharge defendant from arrest..................- 35 
certificate of, to be given to defendant...... PEE 35 
refunding and disposition 0f...........-...-...-eeeee 36 
court may order to be made...............----20- eee 49 
by defendant of amount admitted to be due, as to 
COBEN oS ii ae lags ea gah ela ae 8 Eee 128 
by non-resident plaintiff in lieu of security for costs.. 129 
any person required to give bail may make........... 177 
In criminal actions— 
may be made 1n lieu of bail...............-.. 2.20 eee 230 
DEPOSITION— 
evidence of a prisoner may be taken upon............ 109 


shall not be used if reason for taking it ceases to exist. 113 
used in the inferior court may be used in appeal....... 113 


Sec. 
196 


318 


22 
132 
133 


193 
467 
477 
690 
216 
394 


407 
409 
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DEPOSITION—(Continued.) 


Page. 


of party in proceeding to perpetnate testimony..... 116, 117 


when shall be embodied in transcript of record, in suits 
OF error Ao ee ttesieil casey anne Ea Dies, EE a 

Of witness in the Territory— 
when and before whom may be taken, and notice re- 
aired agin tele E asam a ba e aA 
how taken and certified, form of certificate........... 


by whom can be used at trial, and to what subject..... 
if adverse party present at taking, concluded by, ex- 

cept objecting at time. ........... 0... e eee eee 
may be taken by narrative or question and answers.... 
shall not be used if reason for taking has ceased, except 
if action discontinued, when may be used in subse- 

Quen’: actions. 4530. tae eee webe ade ay Ramee owed 
may be used in appellate rosea, subject, however 


witness may be required to travel twenty miles to make 
Of witness out of the Territory— 
if within 100 miles of court, same as resident of Terri- 


commission for taking, settlement of interrogatories, 
notice, &............ od gbiebhicene teased eed EE 
manner of selecting commissioners and who qualified... 
court or judge to settle interrogatories, or parties can 
agree to take without. ... 0.2.0.0... 0 2c eee ee cee 
power of commissioner, certificate of and mode of trans- 
MISSION ei irea cree aa ee A RA ERE adsense 


COP Be reena a Sond na veleia out ed bare east wee EE 
DEPUTY—See OFFICERS, SHERIFF. 
acting before lawfully qualified, penalty............... 


DETAINER—SEE FORCIBLE DETAINER. 

DEVISE—Sre PROBATE. 

DISABILITY— 
while under what, not included in time of limitations. . 
by alien subject of country at war with U.S............ 
not available, except existing when right of action ac- 

CUCU hoan Nr E E Saas Lee Loi E A eoaeews 

all must be removed before statute of limitation runs. 

DISBURSE— 
willful failure of officer to, penalty.............. 0000s 
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DISBURSEMENTS—SEE Costs. Page. 
DISCHARGE — 
of defendant in civil action, if plaintiff fails to pay sher- 
UfE's EE A se ve bae Oo selene bo Shes cee 32 
of defendant in civil action, on giving bail............. 3 
ot defendant in civil action, on deposit in lieu of bail... 35 
of party arrested on ne exeat, giving special bail or secu- 
rity for performance of contract...............-.-. 153-4 
of parties on habeas corpus........ Cheeses a ale Ernie an 160-3 
of party held on indictment, if not tried, when........ 181 
of party held to answer for offenses committed in another 
BIAT sac ress eee ass aks Siew Peed wena tid E geen eas 219 
of party indicted, where prosecutor has received satis- 
FRCEION oe reese isos be esate cca alread ares ele id eke 230 
of one of several defendants, to be made witness...... 237 
on reversal of judgment in supreme court, except..... 248 
DISEASH—Sex Contacious DISEASE. 
DISINTERMENT— 
willful, of human body, or aiding therein, penalty.... 210 
DISTILLERY— 
malicious setting fire to, arson....................... 189 


DISTRIBUTION—Szx PROBATE. 
DISTRICT—SEx County, Cotrt, Roaps, VENUE. 


when necessary, construed to mean county........... 179 
DISTRICT COURT—Sre Court. 

act providing additional terms...........0 .....--.-08. 473 

what business to be transacted,..................2000- 473 

act fixing time and place for holding,................. 471 

jurisctiction of, in actions for enforcement of liens...... 443 


may appoint trustee to manage wife’s separate property.. 452 
DOCKET— 
execution, to be kept by clerk of district court, what 


shall :contain.:<sc00.0 sheet ees seed onde tes baeete 78, 79 
transcript of judgment of other courts to be enteredin 79 
how kept by clerk, and of indices to................ 79, 80 
entry upon of revived judgments.................005 83 
assignments of judgment, how entered...............- 87 
trial, how clerk shall enter claim to property levied 

upon or attached............ eee eee eee cee eee eee 93 


entry of sale of land by sheriff on execution, for confir- 


Maton :6 24 560k pad sree Saks ale ee Cee ee a eee 8 
entry of notice by one of several defendants for others to 


make contribution. ........ 0... eee ee ee cree eee eee 100 


bez 


131 


44 


694 


309 


328 


346 


99 


363 


INDEX. 
DOCK ET—(Continted.) Page. 
of criminal cases, what shall contain.................. 231 
)OCUMENTS—See Books, Evipence, RECORDS. 
what may be taken by jury on retiring todeliberate.... 60 
subpcena to witness to produce and bring any, under 
his: Control Sosis terie Veen weaned E aa wheats 108 
gencral provisions concerning, used as evidence 117, 118, 119 
adverse party entitled to inspection of, or copy....... 117 
penalty for party refusing to allow to adverse party.... 117 
authentication of, to be used as evidence.............- 118 
DOWER —SEE PROBATE. 
tenant in, action for possessing real property............ 135 
admeasurement of by referees, when allowed........... 135 
estate ın, one-third proceeds of sale in partition proceed- 
DeSean Peete dy a eaan E NO Ea aara en 143 
DRAFTS— 
personal goods of which larceny may be committed..... 191 
counterfeiting and forgery of, punishment.............. 194 
YRUGGIST— 
selling arsenic, corrosive sublimate, prussic acid, strych- 
nine, without label, together with word “poison,” pun- 
ISHMEN Ge redid ps bE aaa A net ce de ee were beets 211 
DUEL— 
action for damages for death in, who may maintain..... 4 
when party killed, survivor guilty of murder in second 
detre n os erao eased ee REE Se gee eae cee 183 
fighting a, challenging or delivering challenge, no homi- 
cide or death ensuing, punishment.................. 184 
acceptance of challenge, sending or delivering challenge, 
OF PYeCSenGe At ic. se pia sacha cdo See ees es 185 
DWELLING HOUSE—Srxr HomestEap. 
malicious setting fire to, arsOn............000. cree eee 189 


malicious setting fire fo one’s own and burning another's 189 

felonious entry by night time, or breaking into, in day 
time, burglary... 20.2... ccc eee cece cee eens 190 

door or window of, may be broken open by officer in 
making criminal arrest....... 
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E. 

ELECTION —SeEs Erector. Page. Sec. 
voting or attempting to vote more than once at same... 204 103 
officers conducting, attempting to influence elector, 

penalty es 65 ei ayaa Tey aa elle eb areas ae oe ea 204 103 
voting at, without legal qualification, penalty......... 204 104 
officer of, prying into vote of elector by marking ballot 205 105 
person attempting to isfluence, by threats or corrupt 

means or give public treats, &., &............... 205 106 
of officers and trustees ot corporation................. 400 5 
of officers and trustees of colleges, churches and other 

SOCICHES SiN shos saad dete enna Mee dees date eet 409 1 


submission of proposition to admit Washington Terri- 

tory as a state at the next general............-..... 
of territorial school superintendent.................06% 
of connty school superintendents. ...........2.02..006- 
of school directors ........... 0000 eee eee eee eee 
Oti school Clerks: 3. evens ce haara sha Mewesk ud coe 
of county seat at San Juan county........... ....... 
of councilmen and representatives.................006- 


Ha 
p 
& 

m o D Om e e 


474 


EMBEZZLE, EMBEZZLED, EMBEZZLEMENT— SFE LARCENY. 


by public officer, attorney, agent of corporation, 
broker or trustee, cause of arrest in civil action...... 
officer, agent, clerk, servantor bailee committing, shall 
be deemed guilty of larceny................0-..05 
committed by altering receipt or written evidence of 
property, and who may be guilty................+-- 
with or without hire, bailee alike guilty.............. 
ENGINEER— 
of steamboat racing, &c., guilty of manslaughter if 
death ensues from expiosion of boiler..............- 
ENTRY—Sex FORCELLE Entry. 
EQUITY— 
law and, distinction between abolished..............-- 
EQUITY OF REDEMPTION 
“foreclosure of, by civil action on mortgage............ 
sale of mortgaged premises on execution for mortgage 
debt foreclose ersed tindran eee eee eee ee 


30 113 
193 61 
193 62 
193 62 
184 21 

4 2 
149 
152 571 
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ERROR, ERRORS AND DEFECTS, AND WRIT OF ER- 
ROR—See APPEAL, BILL or EXCEPTIONS, EXCEP- 


TIONS. 
In civil actions— Page. Sec. 
in pleading, not affecting substantial rights of adverse 
party, disregarded........... 0.0 cece cece eee eee 29 110 
Writof in civil actions— 
for what, and when may be sucd out.................. 119 4380 
reversal of judgment on, not to affect title of property 
sold on execution... 0.0.0.0... cece ccc eee eee 123 443 
suits upon, and appeals, when the latter may be resorted 
CO piece tales cole re E bid alee ogee elder EEE 123 445 
what shall be considered by supreme court, in suitson.. 124 446 
Writ of in criminal actions— 
what may be reviewed, and by whom sued out.......... 246 296 
notice, service of, and transcript of record.............. 246-7 
judgment of supreme court, remanding of defendant or 
execution of........... a asta tore aTa (50d hoo a ct.. 247 302 
what shall be examined and adjudged upon........ 247 303 
how far it operates as a stay of proceedings............ 247 248 
one or more of several defendants may take............ 248 306 
on reversal of judgment, defendant may be remanded to 
answer properly charged offense... ............---- 248 307 
shall not be dismissed for informality in taking........ 248 308 
what prosecutions may be re-examined, and limitation of 
ap Peal oea a etwas Ae tee a A sede cate we ees 248 311 
ESCAPE— 
limitation of action against officer, for...0............. 10 
of defendant arrested, when sheriff liable as bail, and 
proceedings: s. odes cae hed pune saad iGhe tae eee een 36 
person aiding or assisting prisoner to make, penalty.... 200 85 
jailer voluntarily suffering prisoner to, punishment...... 201 86 
jailer suffering prisoner to, through negligence......... 201 87 


party making, or rescued, may be retaken within Territory 229 212 
ESTATE— scx HOSBAND AND WIFE, PROPERTY, REAL ESTATE, 

AND REAL PROPERTY, PROBATE. 
married woman may sue alone concerning her separate 4 6 
limitations of actions for recovery of, and for rents and 

PIONS: eiaeaen kanaa ia eaa a AE dexa deka ye 8 
separate, of married woman exempt for husband's debts 89 335 
restoration of, to judgment debtor, on redemption of 

property sold on execution............ aise ah ayaa Dares 102 
actions to recover and affecting real................... 131 

89 
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ESTATE—( Continued.) Page. 
to be set forth in complaint, property how described.... 132 
of defendant to be set out in answer, or evidence shall 

not be given of title... ee ee ee eee 132 
judgment in such actions...........-.. 000. cece eee 132 
in actions tor real property, judgment conclusive as to 134 
in dower, admeasurement of..................00ceeeae 135 
partition of real property (see partition)................ 136 
of dower and curtesy, proportion of procecds of sale in 

Partition a was heme bee Fo este les Sa ee a SoS . 143 
mortgage of, (see foreclosure of mortgage)............ 149 

ESTRAYS— 
conversion to use of, or willful violation of laws regard- 

Ing penalty... see ed beaee sees news EE ented . 206 

EVICTION— 
from property bought on execution, by reversal of judg- 

ment, remedy of purchaser....................... 100 
judgment of, in favor of reversioner, in action of waste 147 

EVIDENCE—Sest Arripavits, Booxs, Depositrions, Docu- 

MENTS, RECORDS, VARIANCE, WITNESSES. 

In civil actions— 
pleadings shall not be used as, in a criminal prosecu- 

MON io odie wean vanes So ene E Sa ela OR MET Se 25 
when account or instrument on which suit is brought 

shall not be given in................. 0c eee 25 
party having burden of proof to produce first, and par- 

ties to be confined to rebutting, except............. 57 
to be addressed to jury, but rules of, to be decided by 

COUTG 2 2 E E EE EE EET 58 
exceptions to admission of, and settlement of in bills of 

OXCepPtON rioden enni vee NEE ww Sed eee 66 
of witnesses, their competency anā credibility, and who 

shall not be examined @S................ 00. eee 106, 107 
manner of compelling attendance of witnesses, (see 

SUOMOENA) 35 Ss iscas.g E E eave brew wise Sasa a eae 108, 109 
examination of adverse party.............-....002005 110 
depositions of witnesses, (see deposition) ............ 111, 114 
proceedings to perpetuate testimony.............. 116, 117 
authentication and use of records, books, documents, 

Onc Raventelehd E ssn detache ons wets anlar nt 117, 118 
printed statutes of other states, when admitted as..... 119 
of title, defendant cannot give in real actions, except 

pleaded by answer.......... cece cece cece 132 


Sce. 


INDEX. 


EVIDENCE—(Continued.) Page. 


in actions between donation claimants, elder patent con- 

clusive, except the same be absolutely void.......... 
to contradict an inventory as evidence of assets, in ac- 

tions against executors and administrators..........-. 
the measure of allowed to pleadings sworn to.......... 

In criminal actions— 

right of accused, to confront and produce witnesses, &c.. 
sufficiency of, in prosecutions for rape of a child under 


"136 


170 
176 


180 


EWELVESVEATS os oti ook Gee we edie tiv dae ee gidedeaee'ete 187 
experts competent witnesses in prosecutions for forgery.. 195 
principal or agent in prosecutions for violation of license 

laws compelled to testify as against each other...... 204 
Indians competent, in prosecutions for sale of liquorto.. 212 
grand jury not bound to hear for defendant, but duty of 

to weilghiall Oorr: areni iair a e dada eee’ 222 
where defendant pleads guilty, court will hear or empanel 

jury to fix degree of crime charged................. 231 
general provisions as to witnesses and.................. 233 
a view may be ordered by court...................... 237 
one of several defendants may be discharged to testify, 

WHEN: sena annA D EEPE a sans E aeede cee 237 

Miscellaneous. 
certificate of incorporation attested by secretary of Terri- 

tory or auditor is prima facie... 0.6... eee 399 
copy of entry by clerk of corporation’s right of any per- 

son to demand and use a8.............. 20 eee ener ee 403 
schedule or tariff rates by railroad, when admissable as 

PTO. fatið ood ei dcce aor nthe U8 Gace scars Gebers p Dae 457 
requisites of notarial certificgte.................0000 0. 469 

EXAMINATION—SeEsr Arripavit, DEPOSITION, EVIDENCE, 
WItness. 

Justice of the Peace. 
of parties attached as garnishee of defendants.......... 46 
of account, &c., may be ordered before entry of judg- 

ment for failure to answer... ......... 0 cece 74, 
of corporation or party garnishee of judgmentdebtor.. 105 
of document, &c., in possession of, adverse party may 

be compelled. <o cecce takerru nieret ... . . 117, 118, 119 
in issues of search warrants for stolen or embezzled 

Prope y WO. bile EE A ee eek as 216, 217 
of parties charged with offenses in another State or Ter- 

TILOLY os ay 26s Ae a FUG NR en See eee Re 218 
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660 
681 


16 


179 


376 


708 INDEX. 


EXA MINATION—(Continzed.) Puge. 
OF parties— 
order to deposit in court or deliver money or other thing 
admitted to be duc to alverse party................ 51 
in proceedings supplementary to execution. ......... 104 5 


EXCEPTIONS—-Srr ERROR, OBJECTION. 
shall be disregarded by supreme court, if spevific parts of 


charge be not designated to which taken............. 57 
definition ofge 6:5 pa ena inoa EEEE ETRA Leese ee 66 
to be disregarded if not material or do not affect substan- 

tial rights of parties......... 0.0... c ccc eee eee 66 
how made, and of the settlement of testimony on disa- 

greement between court and counsel................ 66 
bills of, how made and part of record, and need not be 

taken to written matter of files of court............. 67 
to be in writing to award of arbitrators, and causes.... 69 
what the supreme court will consider and adjudge in a 

civil action on writ of error...............0.. 220005 124 
law in civil actions governs in criminal trials............ 237 
may be taken by defendant in criminal case, or any mat- 

ter of law prejudicing his substantial rights......... 241 


supreme court on hearing writs of error in criminal cases, 
will disregard such as do not affect substantial rights of 
defendanto ss «stinky Set ender see eek deat eles s 247 
EXECUTION— 
In civil actions— 
against sheriff liable as bail returned unsatisfied, suit 


on official bond, (see arrest).................0000. 36 
on judgment, where property has been attached...... 47, 48 
to satisfy part of claim admitted due by defendant's 

ADS WEP m booster See ROS Sos ale Seales tee es 51 
on award of arbitrators, entered up as judgment...... 70 
docket, to be kept by clerk, what shall contain........ 78 
leave to issuc, after expiration of lien, revived judgment 

and mode of proceeding..............0...20 eae 82 to 87 
writ of, to enforce judgment may issue of course within 

five years of rendition................. 00 ce cece e eee 83 
for the payment of money or delivery of property, as 

distinguished from order ta perform another act.... 84 
requisites and essentials of the writ................. 85 


runs to any county, but in first instance to county 
where judgment rendered.....................004. 
sheriff to indorse time received and make return in 


fee} 
~ 


See. 


197 


to 
© 
Co 


137 


201 
274 


318 


320 
322 


323 
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EXCEPTION—(Centinwed.) Page. Ser. 
Sixty JaBea be mie Sead dew erie eas eek 86 3824 
penalty of sheriff or clerk retaining moneys collected 
OD novese thee ce gag ee apes e E E A 86 324 
where judgment debtor may be arrested on, awd jail 
liberties defined. ......... 0. eee 87 
realand personal property not exempt, liable..... ..... 87 327 
assignee of judgment may have in his own name, when 87 328 
FOr stay- Olpe bdo wica ade ooe a E be eeckow gees 87, 88 
property exempt from, (see eremption)............... 89. 92 


manner of proceeding when property has been attached 94 349 
manner of proceeding with property of debter in hands 

Of garnishee san en a u a eke as . 98 352 
proceedings in levy upon personal property........ 95, 96 
sales of real and personal property, how conducted.. .96, 97 
of real estate to be returned for confirmation, proceed- i 


oTt EE a E E A tea See 99 361 
if purchaser be evicted, what he may recover from plain- 

til: Signo Shani vane itt rete nia a Gala eg 100 362 
contribution by several defendants, when one pays more 

than proportion.......0 2.0.0.0... 0. c eee eee cence ee 100 363 
certificate of sale to be given by sheriff, what shall con- 

PMD s'o3.2 ae Sass hee Aegon dae ieee ok oes 100 364 
who may redeem property sold, and are termed redemp- 

HODETS a Pew rarae ose oe Sad ened snes ee 101-2 
mode of redemption.............02 2.0 c eevee eee eee 102-3 
possession and control of estate during time of redemp- 

HOT oie cei ek bed oe staid be eae 103 872 
sheriff's deed to be entered in book of levies........ 104 373 
procecdings supplementary to.............-.... 104, 105, 106 
stay of, in suing out writ of error...............0. cee ` 122 438 
may issue from supreme court, or by its mandate from 

district: Courts rooe cas oie AR lee metas eared Kanes 122 439 
reversal of judgment by supreme court shall not affect 

title of property sold on...............e ee cece eee 123 443 
when restitution may be awarded.........-.........04, 123 443 
may issue against guardian of intant plaintiff........... 128 469 
against assignee of action after commencement......... 129 471 
order of sale in foreclosure suit, an execution for defi- 

ciency from sale of mortgaged premises.............. 152 
to use of surety in judgment against principal and sure- . 

DOS ita ened lastest hata EET cae india sage 155 


against defendant owning interest jointly with another, 
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EXECUTION—(Continued.) Page. Sec. 
restricted to defendant's interest, proceeding......... 178 692 
of judgment of justice of peace when can be levicd upon 
real estate sacs orna aen EE hese eames tans RR 178 693 
In criminal actions—(see warrant.) 
obstruction of, of legal process, punishment............ 201 8S 
willful refusal of officer to serve, punishment........... 201 39 
for payment of fine and costs, and stay of............ . 243 
judgment of imprisonment, of bard labor and solitary con- 
finement .....-... 0.2 cece eee cere teens NENE 243 285 
proceedings in the event of no penitentiary or county jail 244 
to enforce the penalty of death, warrant, return, &c..... 244 
in actions on forfeited recognizances......... ace REENA 246 
when writ of error will stay, and how far............. 248 
EXECUTION DOCKET—Sze Docker. 
EXECUTORS AND ADMINISTRATORS—SeEe LETTERS or 
ADMINISTRATION, LETTERS TESTAMENTARY, REPRESEN- 
TATIVES AND SUCCESSORS IN INTEREST. 
may sue without joining beneficiary of action........ 4 5 
suing or defending as such, adverse party cannot be wit- 
ness fOr Sel fs nics oe whdd wn eye eeaim eae tana 106 382 
set-off pleaded in actions by and against............... 125 449 
liability of for costs in prosecuting or defending actions. 128 470 
actions by and against.................2..-6. ` 169, 170, 171 
executor to present will, to probate court in 30 days 362 47 
executor may decline to act, how................. .. 362 48 
executor not having the will in his possession may peti- 
tion for an order to have the same produced........ 362 50 
concerning appointment, qualification and duties of. 266, 278 
shall make inventory of all the estate of the deceased, 
and concerning the same.................-... 278 to 288 
of duties of concerning claims against the estate of de- 
deceased n ise nail va keane bet a tae es 284 to 288 
sales of property by, &..................22000. 288 to 296 
powers anc duties of, and of the management of the es- 
LALO raise eee Soa kee teeta shake Sedans 297, 298 
of the conveyance of real estate by, in certain cases 299 to 301 
of the amounts to be returned by, and of the payment 
of debts..................,. ET E ok 301 to 308 
holding stock in dorporatioii a Mad indore a a E E NA 402 11 
liability of, for stock held as such, not personal but 
estate of testator or intestate to be, how far......... 403 15 


INDEX. 


EXEMPT, EXEMPTION—See HOMESTEAD. Page. 
property, not liable to be attached. ................... 45 
from jury service, a privilege but no cause of challenge.. 55 
of separate estate of married woman, for debts of hus- 
DANG igs segs Stele HE ata ee EE 89 
homestead, and mode of securing, (see homestead)...... 89 
specific articles of property, from attachment or exccu- 
Holo renea cde ioe Bo Rite ak eles eit eee cee i 90, 91 
waiver of, how made............... cece eee ee eens 91 
defendant may select property and trial of right ....... 92 
of personal earnings of judgment debtor or garnishee... 105 
EXTORTION-- 
threatened injury to person or property with intent to, 
PeOnAlLY occa Tr cone wwe ese Pod te Veo eae ss 188 
officer under color of office iniy exacting grcater 
than legal. fees. nui naerenn e e e nS 203 
by railroad corporations................-...-.. 455 to 460 
CefinitiOn, Offic cc. gone i riamn gue Sool ed wi eee 456 
penalty Tonsen gig ogi wit eole fate we se 4 456 
F. 
TALSE —Sre Fraud. 
charge of incest, fornication, adultery, &c., against fc- 
male, actionable....... 0. cee eee eee ee eens 177 
imprisonment, limitation of action for................ 9 
imprisonment, in action for, when recovery fixes measure 
Of Gamages...... 2... iniri cece ne cece cece ete eeees 126 
personation, property received through, larceny....... 192 
token or pretenses, obtaining money or property by, pun- 
e  SISNMCN Es sdasacciehe na Mrreey nie Ya bie hea Merete pics 192 
FAMILY AND HEAD OF FAMILY— SEE EXEMPTION, HoME- 
STEAD. 
allowance ot property to, exempt from attachment or ex- 
ECUN, sE A es ee Aes HE re eta Deed 89, 90, 91, 92 
introduction into, of obscene publications, &c, penalty 210 
allowance to of deceased... 2.0... cee cece cece eee 283 
FARO— 
dealing at, penalty for....... Highs tes esate EET, 206 


174 
216 


96 


oo 
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29 


458 
59 


60 


130 


110 
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FEES.—Sre Compensation, Costs. Page. 


to sheriffs for food and maintenance of defendant ar- 
rested, how paid...........00.ssecseeeeeee ee eences 
of arbitrators, taxable as costs against losing party...... 
of clerk, for transcript of judgment to be filed with au- 
ditor; to. be paid). crcccisr eee Raters cae cease 
of witnesses, tube paid or tendered at service of subpoena 
for transcript of record, to be paid by plaintiff in error on 
filing precipe.......... EE E E E 
attorney, taxed in favor of prevailing party............ 
of witnesses and officers, taxed as costs, when to be 
CIAO oo RS eea Cy hes Hatin aed Oy elena E 
OF: TELCOS: ge cise e tnt annd i tele a ae 
of witnesses, payment of may be enforced as a condition 
of econtinuance........... aeaii Enni rh cee eee 
of referces, in partition proceedings, apportioned to par- 
tes IN Interested ats De EEEE EA D 
extortion of greater, than allowed by law, penalty...... 
ferryman receiving greater than allowed by law, penalty 
for transcript of record, to be paid by defendant in error 
in-criminal Cases: 30.5 4 baste Sadie ie te dda aed 
FELONY—SezeE Crises. 
limitation of prosecution for....................4. sy 
offenses punishable by imprisonment in penitentiary, 


principals and accessories in eommission of .......... 
demand for surrender of person charged with commis- 

BION Of bic hve sees cetera Shee Pod Merce anwides Sees 

FEMALE— 

actions for seduction, who may maintain.............. 
what charges falsely made, are actionable.............. 
carnal knowledge forcibly of a, and carnal knowledge 

of, under 12 years of age, rape..................00. 
carnal intercourse with, under promise of marriage, seduc- 


FENCE— 
around cemetery, willful injury to, punishment........ 
what are lawful fences.......... 0... ccc eee eee eee 
owners of lawful fences may maintain tresspass......... 
practice in such actions................... eee eee aee 
how damages are to be assessed.......... 0.0.0.0 0.0005 
partition fences to bepaid for.................. eee ee 
when compelled to be built..............0..0...0004. 


127 
127 


127 


146 


203 


208 


246 


182 


182 
213 


217 


687 


INDEX. 

PENCE—(Ceutinued.) Page. 
remedy given for refusal to build... 2.2... eee eee eee 448 
partition fences to be kept in repair............-..... 449 
whcn another's land may be entered upon to remoye.... 449 
yaluc of partition fence, how to be assessed............ 449 
when such assessment may be impeached............... 449 
duties of owner of unruly animal...................0. 449 
proof required in actions for damages under this act.... 450 
certain countics excepted from operation of fence law.... 450 

FERRY, FERRYMAN, FERRIAGE— 
penalty for reeciving greater than lawful rates........ 208 
on roads of corporations. ............... cece e ee eee 413 

FICTITIOUS NAME— 
defendant indicted by, and true name may be inserted 225 

VINE, FINES AND FORFEITORES—Ser CONTEMPTS, 
PENALTIES. 
limitation of statutory action for forfciture............ 9 
disabilities excepted in actions for................... 11 
property taken for, cannot be recovered by claim to 

personal property............ 0020 e cece eee eter ee 37 
due by ofücer for official delinquencies, suits for recov- 

OLY elada E A E E NE a Ea E 156 
may bə recovered by action, who may maintain....... 157 
tu be paid into county treasury except............... 157 
ventte of action TOL: mote arselin t eee ent e eens 157 
action for, due to public corporation for official misfeas- 

BNCOE Fite, Sele sites ete hate ows tladas sar ata A Seems ae 158 
limitation of, for punishment for contempts........... 172 
to go to county fund, reccipts for and penalty for officers 

failing to pay over, collected.................0.0005 214 
judgment and sentence for, execution, stay of, and liabil- 

ity of defendant and sureties. .........-......... 242, 248 
party committed for non-payment, may work out, per 

diom allowed 34 6. v6. f.5 es Ses aa ee caw et gees 244 

celong to county, where offense committed............. 250 

See penalty— 

FIRE—SrE Arson. 

FLUMES— 
malicious injury to, or aperture in, penalty............ 196 

FOOD— 
penalty for sclling diseased or unwholesome.......... 211 
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69 
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FORCIBLE ENTRY OR FORCIBLE DETAINER-- Puge. See. 


defined as acrime.... 2... lee cece eee tee 195 
See justice of the peace-- 
FORECLOSURE OF MORTGAGE— 


actions for, by whom maintainable................... 149 
remedy confined to mortgaged premises if no separate 
ABTECMEN bi eh 5 ow eased ales Vad vd wee ade aE ES 149 
judgment of, order of sale, and judgment for defi- 
CLO CY). oie. ses ata ata eave cra E wana ae eens 149-50 
copy of order of sale is the execution, and proceed- 
ings of the sheriff... 0.0.0.0... cece cee ee eee 150 
plaintiff cannot maintain, if prosecuting for debt se- 
CUPEE Dy Serpant rror a ee ae een Sieh ede 150 
in cases of mortgage payable by installments, and sale of 
premises for said instllaments................ 0.00005 150 
in all cases, surplus arising from sale to be paid mort- 
POLO E iis we E E Melee cere loge se narguane ane eee 151 
of bills of sale and chattel mortgages.................. 151 
of levy on other property to satisfy deficiency.......... 152 
judgments over, like other judgments, &............. 152 
FOREIGN CORPORATION—SEE CORPORATION. 
service of process upon, by publication............. .. 18 
property of, may be attached......................... 44 
when plaintiff, security for costs may he required....... 129 
FOREIGN JUDGMENTS— 
limitation of action upon............ 0.2. eee eer eee si 8 
used as evidence, how to be authenticated.............. 118 
in suits upon, where personal service not had, shall be no 
higher evidence than original claim................. 175 
to suits upon, where personal service not had, defense 
same as if original proceeding...................... 175 
FORGERY— 
the crime defined and punishment affixed.............. 194 
sufficient averment of, fraud in indictment.............. 194 
‘under intent to defraud, what shall not be deemed vari- 
TICE E OERE E losin oe pene ote wie natin Ee aNe 194 
experts competent witnesses to prove............-..+5- 194 
seizure under search warrant of instruments used in.... 216 
misdescription of instrument immaterial, where lost thro’ 
procurement of defendant.................-see seen 227 
FORM— 
of action, common law abolished and one established 3 


of oath of trial jury, in civil actions................... 57 


66 


INDEX. 
TORM—(Contined.) Page. 
used by clerk in keeping execution docket......... 78, 79, 80 
of certificate to deposition ........ usss 00.2 e ee ee eee 112 
as to, of interrogatories and settlement of.............. 112 
of oath to grand jury... 20. Lee eee eee 220 
of presentment by grand jury................e eee cease 224 
of pleading in criminal cases existing heretofore, abolished 
and rules prescribed ............ 20. e eee eee eee 224 
of indictments 5.3. eee kced ieee Ree seeg ep edd see oe 225 
of verdict in criminal case.......-... 0.0... ee eee eee 239 
See justices of the peace— 
FORNICATION-— 
false charge of, against female actionable............... 177 
penalt for living in open and notorious............... 209 
FORWARDING MERCHANT— 
altering receipt of property, larceny............ 0 ...... 193 
FRAUD— 
limitation of action for................ 0.0.2 cee eee 9 
in contracting debt, ground for arrest of defendant..... 30 
in contracting debt, ground for attachment............ 44 
in purchase of property, receiver appointed............ 50 
in practicing upon jury box, penalty....... SA hatte 207 
FRAUDULENT CONVERSION—SEEr Conversion. 
by embezzlement, who may be guilty................. 193 
of estray property, penalty............... 0c eee e eae 206 
FREIGHT—See RAILROAD. 
FRIVOLOUS— 
parties making, complaints liable for costs........... 221 
FUGITIVES FROM JUSTICE— 
Governor authorized to make demand for, on other 
States and Territories, mode of proceeding......... 217 
appointment of agents and payment of expenses...... 217 
duty and power of Governor, in demand by Governors 
of other States. ....... 0... eee cece eect een ees 218 
party charged may be arrested to await requisition.. 218 
proceedings in charges of offenses committed in other 
States and Territories, bail, costs, discharge &c...... 219 
FUND—SEE Contry, Cowon SCHOOLS. 
county, all fines shall go to.........0 ss se sece eee eee 214 


158 
159 


143 
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G. 


GAMBLING DEVICE, GAMBLING TABLE, &¢.—Srz Bani- 


INO GAMES. Poge. See, 
penalty for keeping or suffering to be kept............ 206 
search warrant for... 2. ..... 2. cece eect e ees 216 12t 
GARNISHEE-—SEE ATTACHMENT. 

service of writ of attachment and notices to... ........ 45 176 
liable to plaintiff for amount of debts unti) attachment 

discharged........... sale E E EA ees 46 178 
may be required to answer under oath, proceeding..... 46 179 
may be required to give sheriff a memorandum of indebt- 

edness, &...........0---- 006 aede wae maaateiog esas 47 188 
execution against, mode of proceeding................ 95 
sheriffs receipt a discharge of judgment debtor......... 95 351 
any person indebted to judgment debtor may pay to 

sheriff and be discharged debt................-.5--5- 105 375 
summons of, in proceedings supplementary to execution 104 
examination of, by court or judge.................0-- 104 
order to garnishee to apply debt to satisfaction of judg- 

TACHI E2356 35755 655 Gg aie E ace 09] bah aie Tidiore ies stand Shavers tng 105 378 
where interest is claimed by, in defendant’s property, 

court may order action to try right of property...... 105 379 
disobedience by, of order of court, contempt........... 106 380 

GENDER— 

construction of word implying................ 00.005. 179 696 


GIFT—SEEr HUSBAND AND WIFE. 
property acquired by, to either husband and wife, shall 


be respectively separate property...............0005- 450 
sale of separate property for benefit of husbend, or he 
using proceeds of sale deemed a..............0 00000 452 
rents and profits of property by, to wife, depend upon 
terms of instrument............. 00. cece cee eee ee 452 
GO VERNOR— 
power to pardon and commute death penalty to impris- 
onment for life, recognized...............220. 000 182 
requisition and extradition cf fugitives from jnstice.... 217 


powers conferred to pardon, commute, respite and re- 
prieg sooo ak Kates Bae ne cee AEE A eee 250 


12 


318 


INDEX. 717 
GOVERN OR—(Coutinued.) Page. See. 
’ must commission territorial superintendent of schools.. 420 8 
has power to appoint and commission all notaries pub- 
oars deb hie bee ees cee peha Means s 467 1 
certain seals of notaries, approved by Governor to be 
VAI. bes sats ug wre cea ee ts in Soleo pe nes R Shale 467 1 
may revoke appuintments............. 20sec eee eee 467 1 
to issue proclamation, that voters are required to vote 
upon propositions to form state government........ 470 
to appoint and commission commissioners of deeds.... 477 
executive acts of, to be authenticated by great seal of 
Territory ............ SOR ER ei eee wa Ra Tels eaNaee 487 
GRAIN — 
willful and malicious setting fire to, punishment..... 189 45 
GRAND JURY— SEE INDICTMENT. 
discharge of panel or individual, and filling same..... 220 
ONthOf cio eae ee ae, Pets euteid oaaae 220 167 
appointment of foreman and clerk.................... 221 168 
duty of prosecuting officer to attend, &c.............. 221 
matter of inquiry limited and decision as to costs...... 221 171 
matters of specialinquiry..............-.....-2 eee eee 221 172 
not bound to hear defendant's evidence, except....... 222 173 
member of, shall not disclose what......... E AS 222 175 
panel discharged, may be resummoned at same term... 222 177 
twelve members required to find true bill............ 222 
indictment, indorsement upon, &c., and presentation... 223 
punishment for disclosing acts of grand jury......... 223 181 
duty when complaint is ignored .................00004 223 
presentment defined and disposition of................ 224 
GREAT SEAL— 
secretary of Territory to be custodian of............... 487 1 
how’ to be. tsedis i sicko ie p ee eee eae ASETA ARA 487 2 
GUARDIAN—SEEF PROBATE. 
may sue without joining the name of ward............. 4 5 
never necessary to sue or defend for wife.............. 4 6 
action by, for death or injury of ward................. 5 9 
action by, for seduction, and when by, a bar to action by 
her for her own seduction................ 0020-2 eee 5 
when court shall appoint guardians ad litem .. ......-- 5 
confession of judgment by.......... 0... eee eee eee 75 292 
responsible for costs adjudged against infant plaintiff... 128 469 
for mismanagement or bad faith, may be held liable for 
suits prosecuted or defended..........sceseeeeeeees 128 470 
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GUARDIAN— (Continwed.) 


Page. 


shall not be interested in purchase of property subject of 


partition, except for benefit of infant ward........... 143 
receipt by, of ward's share of proceedings of sale in par- 
tition proceedings.........-.. 0 eee e rece eee penees 145 
of the appointment of by probate court and powers and 
Autes OF = vette ieee eke aA EN sows 314 to 321 
of insane PeTSONS.... 6.6... eee eee cette eee 821 to 326 
application of foreign, for appointment of trustecs to 
manage estate, GC... 2... eee eee 326 to 328 
appointment of by justice of the peace.............-.-. 343 
GUIDE BOARD—SEex FINGER BOARD. 
willful or malicious injury to, penalty................. 208 
H. 
HABEAS CORPUS— 
restraint of liberty under any pretense, inquiry into 
and discharge.......-. 5... eee ee eee . 160 
complaint what to contain, and by whom verified...... 160 


by whom granted, to whom directed, and service... .160,161 


return, traverse upon, amendment of, and hearing.... 161 
if no legal cause for restraint, discharge of party...... 161 
limitation of inquiry............. 0.2.0... 02 eee eee 161,162 
court may compel attendance of witnesses, and do all 

other necessary actS........ 00... cece cee eee eee 162 
obedience to writ, no liability in civil action.......... 162 
to prevent party from being taken out of jurisdiction 

OL COUPE. hepnu eee Olde e twine eng pie e esis ened 162 
warrant may be issued for apprehension of party re- 

StAIDING 48 coh ee wee ae. we Ae 2 163 
returns to such writs and warrants..................- 163 
temporary order as to custody of party may be made, 

ETE E E E E A EET 163 
may be issued and served on Sunday................. 163 
requisites of writ, defects immaterial, amendments, &c., 163 
granted in favor of parents, guardians, masters and 

Husbands ii3.t0ox 3 sick eee ee, Caney LEER aca 163 

HARD LABOR— 
confinement at, embodied in sentence to penitentiary.. 243 
prisoner may be placed at, until the judgment is satis- 

GOD E E mide cei ele alate Mise naked sewed 5 333 


See. 


539 


ar 
w 


124 


604 
605 
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INDEX. 


HEALTH—SEeeE QUARANTINE. Page. 
acts injurious to, a nuisance, civil action for.......... 148 
offenses against public, defined and punishment....211, 212 

HEIRS, DEVISEES AND LEGATEES—See REPRESENTA- 
TIVES, AND SUCCESSORS IN INTEREST, PROBATE. 


execution against property in hands of................ 85 
HIGHWAYS—Sexz Roans. 
obstruction of, a nuisance for which aetion lies........ 148 
supervisor failing to keep in repair, penalty........... 207 
IHOGS— 
branding or altering brand, to destroy identification, 
punishment......... east Ban E T TEE AE OT 191 


HOMESTEAD—See EXEMPTION. 
exempted to householder head of a family, value of 


$1000. ... eee Baie ra slate inno sav aseate EE 89 
of what may consist, and requisites to preserve as 

BUCH crn chi steig gia sae wen Dales E D e AE ae dese eae 89 
to go to survivors, failing which, liable for debts of de- 

COCASEd fcc raat tase Geet, tadashi ets wae ee 89 


may be mortgaged, to be valid against wife, requisites. 89 
proceeding of creditor to sell, if he believes worth more 


than $1000... 2. stabi aati eet ie Ss vet xe ee 90 
that sum, if sold, to be paid to judgment debtor free of 

CXPCNSE 2 oe g ee ide eS ae hanes eae bee ee 90 
subsequent, obtained with proceeds, also exempt....... 90 
&xempt from lien of judgment if sold to bona fide pur- 

CHASER 6555 la eR Reet A wt a den Bet R eee es 90 

HORSE--SEE ANIMAL, GLANDERS. 

stealing of, offense defined and punishment............ 191 
branding or altering brand to prevent identification.... 191 
cruelty to, punishment.................. 0c eee eee 211 


HOUSE—SeEeE Buritprne, DwELLING House, HOMESTEAD. 
HOUSEHOLDER—§SreE HomesrTgaD, Houser, EXEMPTION. 
HUSBAND AND WIFE—SEE MARRIAGE CONTRACTS. 

in what actions must join and when wife may sue 


Alie eere a Since ent er e a ee Dee de aa 4 
in no case necessary for guardian or next friend for wife. 4 
separate property of wife, what not liable for husband’s 

CODE Bio 502584) gota eens: weir E are Sere dla waretare eae 89 
surviving, entitled to homestead...... ashe eae aT 89 
mortgage of homestead, when valid as to wife’s interest. 89 
waiver of exemption by, requisites to be yalid.......... 91 


in what cases cannot testify for or against each other, 


133 


335 
337 
338 
342 


720 INDEX. 


HUSBAND AND WIFE— (Continued). Page. See, 

and when competent as witnesses.................. 107 355 
wife may commit arson, though property fired belong 

to husband ss arerin nekaa hee oaa e aani 190 47 
neither accessory after the fact for harboring the other 

after committing offense.......... A neh Se eal Sets 213 141 
act defining rights of....- 6.0... eee eee nee 450 
what shull be separate property of ................... 450 1 
what common property......... 0 .. 2. eee eee ee eee 450 2 
wife to file inventory with auditor................... 451 ; 
what inventory must contain, how executed........... 451 3 
filing of same, notice of wife’s title................... zot 
separate property of wife exempt from execution from 

husband’s debts........ 0... eee eee 451 5 
husband to manage wife’s separate property....... 401 G 
trustee may be appointed by district couri in certain 

CIBC iis ie wis cea, Sure ot 5 2 00S aa hee ee Mets 452 8 
sale of wife’s separate property by husband to be 

deemed a gift... osc. ocr phe BAe ied aged eet 452 7 
of marriage contracts, ante and post nuptial........ 453, 454 
powers of attorneys by married women.............. 45-4 
how such powers must be executed................... 454 
aet of 1871 concerning the rights of persons and prop- 

erty as affected by marriage, repealed............... 466 

I. 
IMPRISONMENT—Sin Arrest, CRIES, Fixes, MISDEMEAN- 

ons. 
false, limitation of actions for............ 2.2. e eee eee 9 20 
limitation for prosecutions, depend on nature of........ 182 19 
in penitentiary or jail, punishment by, determines l 

whether offense be felony or misdemeanor............ 182 1i 
sentences to undergo for, fincs, in penitentiary aud jail 2432-3-4 
if solitary confinement added, form of sentence...... 213 285 
sentence of, to county jail, miy ba worked out.......... 214 287 


See justice of the peace. 
IMPROVE MENTS— 
value of, when set-off against damiges for withholding 
Teg Propert yc. cc iseereey ne a ewne weed wees 153 191 


INDEX. 


INCEST— Puge. 
false charge of, against female, actionable.............. 177 
crime defined and punishment.. 6.0.02. ce. eee eee ee 209 
INCUMBRANCE—SEe LIEN. 
INDECENCY— 
public, punishment for... 0.6.02. eee ee eee <... 210 
INDIANS— ` 
sale of liquor, what, prohibited, in prosecutions for, com- 
petent witnesses... cece eee eee 212 


in criminal cases, competent as witnesses where Indians 
are defendants, or in prosecutions for sale of liquor to 233 


INDICTMENT—Srx Accusep, DEFENDANT. 


answer for charge to he upon, except.... 0.0... eee eee ee 180 
right of accused, upon... 6... ee eee eee 180, 181, 182 
malicious attempt or conspiracy to procure an, penalty.. 203 
of principals or NCCOSSOTIES. 02. eee eee eee eee eens 213 


of offenses relating to property, no variance to prove pos- 
session instead of ownership. ..............2..04. .» 215 

no complainant shall be present or vote for tinding an.. 221 

when ignored, grand jury to find whether complaint friv- 


olous or malicious... 0.06.00 ce eee eee ees 221 
number of grand jurors required to find an..... 2.22... 222 
for felony of party not in custody, finding of shall not be 

iselosed nic Asses Moan soe Ne Eo E wage vas 222 
finding and presentation, general provisions............ 223 
endorsements, presentation, inspection and filing....... 293-4 
not a “true bill ” disposition of and discharge of party 

CHAT IER fs.) Aa a Tiled oinke s Kis Odds ad Ria te eae Ne 224 
first pleading on part of Territory, contents of and form 924-5 
must he direct and certain as to what.............6.... 225 
if fictitious name used, may he corrected... nenna 22h 
must charge but one crime, means may be in altcruative 225 
time immaterial if within statute, except............4. 225 
as to person injured, when immaterial... a...an geda Rh 
of description of animal, sufficiency of......... sa aan "230 
of construction of words in and statutory detinition of 

CHING sre vd 9 Seale Ea wae din aaguete Boies aes oF 226 
sufliciency of, and defect in form immaterial, when,.... 227 
presumptions of law, and matters of judicial notice not te 

De stutidl s ains der aA 6 EAEn NN Decale sees 227 
judgment of special jurisdiction, how pleaded.......... 227 


pleading of private stitute or right derivable therefrom 237 


183 


189 
199 
191 
192 
193 
it 


199 
200 
201 
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INDICTMENT—(Continued.) Puge. 
sufficiency of statement in charges of libel............. 227 
for forgery, when misdescription immaterial.........., 227 
for perjury, what is necessary to be stated............. 228 
against several, one or more may he convicted ........ 228 
when found, warrant to issue, service of, &c........... 228-9 
for felony, copy to be served on defendant............. 230 
for offense, where action for damages lies, satisfaction of 

plaintiff a stay of proccedings..................00., 230 
duty of clerk in docketing, &...............0.00000- 23 
arraignment of defendant, pleading and inserting true 

NAME, Cernir Ea Soden Vedra tadeadud aes ER aR 247 
Territory cannot fcontinue, except for absence of witness 

indorsed Upon........... 0. eee cee ee eee ees 233 
issue of fact upon, and trial.............. 0... ee ee eee 236 
amendment as to charge, or venue before verdict....... 238 
for offenses including degrees, verdict of jury and bar to 

furtheresec) ste aie eas eek Aiea MS ee 238 
acquittal of charge in, because of insanity.............. 239 
insufficiency of facts stated in, cause of arrest of judg- 

MONG 3c G, patie eed Galea ma pale basone or ISA IESG 240 
when judgment arrested, defendant may answer new.. 241 


quashing, entitles prosecuting attorney to writ of error 246 
where supreme court reverses judgment on defective, 


defendant may be remanded to answer new.......... 248 
INFANTICIDE— 
crime defined and punishment.....................05 188 
INFANTS—Sexr GUARDIAN, CHILD AND CHILDREN, MINOR, 
PROBATE. 
actions by and against guardians, appointed ......... 5 
disability, not to be included within limitation........ 11 
compensation by, in suits of partition................ 145 
proceeds of sale in partition, to whom payable and of 
representation of by guardian................. 145, 146 


INFECTIOUS DISEASES—SEE CONTAGIOUS DISEASES. 
INFERIOR COURT—S$SzEE MANDATE AND PROHIBITION. 
INFORMATION — 

causes for which may be filed and by whom, and proceed- 

MEBs ses ohieieear eb acenke T ...166, 167, 168, 169 

INJUNCTIONS AND RESTRAINING ORDERS— 

continuance of, not inclnded within time of limitation. 11 

by whom, may be granted.................0.0 02.005, 40 

complaint on affidavit, what must show, and when may 


547 


INDEX. 
INJUNCTIONS, ETC—(Continued.) Page. 
be applied for... 6... e ue pi a erh 40, 41 
except temporary, in emergencies, only granted upon 
HOtiCe Rei. pa ad wow ews ARER A SA 41 
affidavits may be used by both parties in hearing...... 41 
terms may be imposed on granting orcontinuing...... 41 
bond to be given. .... 6.66. cece cece eee eee eens 41 
copy of order, to be the writ, and service of.......... 41 
for stay of proceedings after adjournment, release of 
errors to be made. .... 2... eee eee eee eee 41 
shall bind every person and officer from time of infor- 
MAOD, s inches ge ah Senter Ea yea wees eRe are, ela siete 41 
notice of application served, party bound from filing of 
of plaintiff's bond ........ 20... cee ee eee eee eee 42 
money collected on judgment enjoined, disposition of.. 42 
disobedience to, how punished, procedure............ 42 
of motions to dissolve or modify...............00.005 42 
damages for injunction to stay proceeding............. 43 
of reinstatement of........ 0.2.0.0... 0. cece eee ee eee 43 
judge’s power in vacation, same asin term............ 43 
INJURY—SEkE Damaaes, Crimes, &c. 
occasioning death, action shall not abate.............. 6 
to property, limitation of action for.......... 2... ... 9 
threatened to property, defendant may be arrested.... 30 
INSANE PERSON—Sexr IDIOT AND PROBATE. 
INSANITY— 
acquittal of accused on ground of....,. .....-...0005 239 
INSTRUCTIONS-—-Sez CHARGE or Court, Error, EXCEP- 
TIONS. 
INSTRUMENT OF WRITING-—See Documents, EVIDENCE. 
forgery or counterfeiting of................ 0. cee eee 194 
INTENT—Sez Assaciuts, Crimes, FALSE, FRAUD, INDICTMENT. 
INTEREST— 
on judgments, legal rate or rate specially agreed upon. $81 
in event of action, may be shown to affect credibility of 
WILKERS 523 irae ace? Sows ES aah eae Geese ok 106 


INTERROGATORIES —SEE DEPOSITION, EXAMINATION. 
INTERVENTION — 

who may petition for, and mode of proceeding.......... 7,8 
INTESTATE— SEL EXECUTOR OR ADMINISTRATOR. 

administration to persons dying, of whom granted, &c. 269 
INTOXICATION — 

person in state of, incompetent to testify............... 107 
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Sec. 


63 
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INTOXICATION—(Coutineed). Page. 

selling or giving liquor to minor, penalty.............- 212 

selling or giving liquor to Indian, penalty............. 212 
“INVENTORY—SEE PROBATE. 

of estate, when may be contradicted or ayoided........ 170 

of wife's separate estate, to be filed with auditor. ....... 451 

of deceased persons... 2.2.2.6... fee cee eee 279 to 283 


ISSUE—Ske Facr. 
In civil actions— 


arise upon pleadings, and are of law or of fact...:..... 52 

of law, upon demurrer, of fact on material allegations 
controverted in pleadings............... 0.0. e eee 52 

may arise on different parts of pleading, of law first tried 52 

how tried (see trial)... 0.6... cee wee 52 

In criminal actions— 
joined upon indictment, and how tried................. 236 
J. 


J AIL—Srk Arrest, Bar, CRIMES, Fines, IMPRISONMENT, MISDE- 


MEANOR, 

liberties, allowed tu debtors imprisoned... .........-. 87 

setting fire to, arson... 2... cee eee eee 189 

condition of to be especially inquired into by grand 
VUE is sek e pig dee vec ce E eg es coated gas eend She Sar 221 


JAIL LIBERTIES—SeEx JAIL. 
JAILOR—See JAIL. 


punishment for rescuing from....................... 201 
punishment for escape of convict, through connivance or 
NOB PENCE sss ce sess Cals Sea a ore SOS we .. 201 
punishment for inhumanity and oppression............ 202 
JOINDER OF ACTIONS—SEex Action. 
improper, cause for demurrer..............-...-.005 22 
what may be united in same complaint................ 27 


JOINDER OF PARTIES —See PARTIES. 
when beneficiary need‘not be joined with trustees, exe- 


COLON rs ond cei RS eea aa Dea tence SAN ae cement east 4 
of husband and wite maintaining actions....... ....... t 
who shal? be as plaintiff, and who defendant ....... ... 5 


JOINT CONVENTION OF LEGISLATURE— 
when to be held and for what purpose................ 486 


Ser. 


137 
130 


660 


te 
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JOINT OWNERSHIP— Page. Sec. 


interest of defendant, liable to execution, how....... 178 693 
JOINT TENANT—SeErE REAL PROPERTY. 
JOINTURE—SEr HUSBAND AND WIFE. 
JOURNAL—SEE CLERK, Laws AND JOURNALS. 
JUDGE--S£E Court. 
JUDGMENT— SEE ACTION, COURT, EXECUTION. 
In civil actions— 


of any court of record, limitation of action on......... 8 oF 
on the pleadings, when defendant may ask for,........ 24 85 
how pleaded and what to be proven ............. 26 93 
stay of, by injunction.....................0.0.. 40 to 43 
upon decision, in trial by the court.................. 63 
entry of, upon award of referees................ 0... 65 
award of arbitrators, may be entered as, when........ 70 


definition of, and for and against whom may be entered 72 
of non-suit, for what given, dismisses action but no bar 


to commencement of another suit...............06 73 
on failure to answer, proceedings...............--. 73 to 75 
by confession, (see confession)... 16... eee eee eee ee 75 to 76 
on submitted cases, without action................ 76 to 77 
on the mode of taking and entering, (see clerk)..... 77 to 80 
lien of, and interest they bear..................0.0-5 81, 82 
of revival of, mode of procedure.... ............ 82, 83, 84 
final, in supreme court, fixes commencement of lien...... 82 317 
enforcement uf (see execution)... 2... eee eee eee 83 
entered against surcties ou bonds for stay of, when...... 88 
in claims to property levied upon or attached........... 93 
how authenticated to be used as evidence............... 118 
final, may be re-examincd in supreme court, procedure 119 
of the supreme court in suits of error.............0. 122 
in form only, may be ordered by court for purposes of 

appeal to supreme court....... 0.0.0... eee eee eee 123 445 
in actions, where set-off pleaded..................... 125 
in actions affecting real property.................. 132 to 136 
in proceedings in partition..................0000.00% 136 
in actions of waste, and where forfeiture and eviction 

BLOWER E eee need ad eed ada Eas AT 146 
for abatement of nuisance.........000. 0. cee eee eae 148 
of foreclosure of mortgage, and of deficiency......... 149 
in trials of suretyship, and when surety or co-obligor 

shall not confess or suffer a default................. 154 


in suits on official bonds and for fines and forfeitures... 156 
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JUDGMENT—(Continued.) Page. 
against public corporations and officers, and how enforced 158 
in mandates and prohibitions and appealstherefrom ... 164 
in information, and enforcement of.................... 166 
in proceedings for contempts............-... 20.0 eae 171 
suits on foreign, (see foreign judgment) ................ 175 
of justice of peace, made liens against real property.... 178 
In criminal actions— 
obtained through bribery, penalty..................00. 199 
of special jurisdiction, how pleaded...............24.. 227 
when nolle prosegui may be entered................60. 231 
arrest of, causcs for which granted................-6.. 240 
when can be rendered only in defendant’s presence.... 241 
of supreme court ess isdans ie ee eee ee tenn 246 
of supreme court, transcript of, authority to whom.... 248 
See justice of the peace— 
JUDGMENT CREDITOR—Sekr CREDITOR. 
JUDGMENT DEBTOR—SEeE ARREST, DEBT, DEFENDANT. 
when may be arrested, for disobeying an order of court 30 
different kinds of execution against person or prop- 
OTEY Of esis et sen nt Ses See Ch le De aaa eae 81 to 87 
exemption of property from execution (see exemption)... $9 
sales of property of, under exccution................... 94 
when sheriff may permit, to retain possession of property 
levied pons. kae o eee sce rete eee a cet RA 96 
one paying more than share, entitled to contribution trom 
others ...........4. bg Spee Wiser cates ding SA hes 100 
rights of, to redeem property sold on execution (see re- 
demplon): deissat a aed sda oe ees sie Shae ean 101 to 104 
proceedings against, supplementary to execution......... 104 
earnings of, exempt from execution or order.......... - 105 
JUDGMENT LIEN—Sex Lien. 
JURISDICTION— 
fa civil actions— 
when court deemed to acquirc.......... 2.0.0... ee eee 20 
objection that court has not, never waived............ 22 
when costs not allowed, if within, of justice of peace.... 126 
Jn criminal actions— 
agreeing within Territory to fight a duel without, death 
ONSUING: dearena is spee sie eM nee as He aria Tanta Bees 183 
offense committed in one county and consummated in 
Another. sess saeGd eae ie sair EEU Wome nares, 214 


offense com mitted on boundary line of two counties or 


See. 


310 


113 


378 


17 


144 


INDEX. 
JURISDICTION—(Continwed.) Page. 
within one hundred rods........ sa. ces eee eee eee 214 
property stolen or embezzled in one county and con- 
veyed to another.......... 00.20.20 eee cece eee eee 214 
mortal wound given in one, death in another.......... 215 
each judicial district regarded as county, for purposes of 215 
facts conferring. nced not be averred in pleading, but 
must be established on trial....................005. 227 
arrest of judgment because of want of................ 241 
JUROR— 
accepting bribe, and bribery of, penalties............ 199, 200 
JURY, TRIAL—Sze Granp JURY. 
Ju. civil actions— 
sheriff's, to try rights of property atached.......... .. AT 
issue of fact to be tried by, unless waived........... . 52 
empanneling of, and number................-.......- 53 
challenge of, and grounds of challenge............... 54-5 
exemption from service a privilege, not cause.......... 55 
order of challenges, peremptory and for cause, and trial 
of latter creca u prier was Bian aie? A eas 56 
oath administered to. ......... (eee eee eee t 56 
judges of fact and evidence addressed to.............. 58 
when and how allowed to separate before verdict...... 59 
discharge of a juror, effect of.................022000e 59 
juror may be examined as witness, but if not, must not 
communicate private knowledge.................... 59 
retirement of, and refreshments during deliberation.. 59, 60 
what may take with them on retiring................. 60 
as to disagreements among, as to testimony............ 60 
when may be discharged without returning verdict.... 60 
verdict of, declaring, filing, &e...............0. 0008 61 
manner of waiving trial by............. eee eee e eee 63 
misconduct of, and what shall be considered, ground 
For. new tralo ecese Seat east pipe hs eoie cles ioc snare 70 
findings of, in actions affecting real property.......... 132 
fu. eriminal actions— 
to try issucs of fact joined on indictments, how many 
Shall compose... 1.0... 06... e cece cee ee ee eee ee 236 
of peremptory challenge and challenges for cause .... 236 
law applicable to challenges in civil cases to govern in. 236 
persons opposed to death penalty not to serve on in cap- 
ital cases oo nice ese Pe edd ones rai i a os 236 


206 
208 


239 


243 
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JURY, TRIAL—(Continued.) Page. 
oath or affirmation of........ 2.0... cece cece ee eee 236 
when may be allowed to separate.... ................ 237 
when may be discharged without prejudice to prosecu- 

HON a citi bay, eee ooo tae eee heats 23 
may render verdict as to some defendants............. 239 
when may be directed to reconsider their verdict...... 239 
to return verdict when defendant acquitted because in- 

BADE peas cored Saeed, Dae eats ee ee eee Gears taco 239 
agreement of, rendition of verdict anq form of........ 239 
misconduct of, ground for new trial.................. 240 

JURY BOX— é 
practicing on, by clerk before draft, penalty........... 207 


JUSTICE OF THE PEACE— 


power to compel attendance of witnesses by attachment 109 
if action within jurisdiction of, costs not allowed if com- 


menced in district court............-....0.000. 000 126 
may issue zo exeat in cases within jurisdiction.......... 154 
how judgment of, becomes a Jien on real estate........ 17 
power to disperse unlawful and riotous assemblies ..... 199 
acceptance of bribe by, penalty................... -... 199 
to report amount of fines collected to school superin- 

tendent engu oes ed Reka HE a Se AE hes 422 
duty of, in proceeding by private corporation to appro- 

priate lands. 0.62 cies fe ire ee een te dened de eed 418 
authorized to take acknowledgments of deeds and other 

instruments in writing.......... 0.0... e eee eee eee 466 

election and qualification of ................5.. 330 to 333 
jurisdiction of 1.0... 0.6... cee eee ee eee 333 to 555 
commencement of actions before, including service and 

return Of process...... 2.0... ce eee ee eee ee -335 to 339 
docket of, and what it shall contain................... 339 
attachments when may be issued by and how they may 

be released... ce eee eee oe DEO to 342 
in what cases may issue warrants of arrest, and relating 

to issue, service and return of same...............4-- 342-3 
relating to infant plaintiff and defendants and limitation 

of time for appearance of parties................... 345-4 
pleadings and adjournments................2.0565 344 to 347 
trial by: Juryen eee eas Se Se ee De pe ee ewes 347 to 349 
of judgment.... 2.2.6... ee cece eee eee eee eee 349 to 350 
of executions and proceedings thereon....... z... 890 to 355 


of replcvin .....s.serseeesesesererserreererress 356 to 359 


a 


3 


INDEX. 729 


JUSTICE OF THE PEACE—(Continued.) Page. Sec. 
of forcible entry and detainer............ ... m... 359 to 363 
of proceedings for contempt.............-.....08 363 to 365 
of certiorari and proceedings thereon. ..:......... 365 to 367 
of appeal to the district court.................. 367 to 369 
Of title to Vet hiss ooo aaa ee Seren gi Shire xis eE a EE 369 
of witness and depositions........ E Conte cate ore 370 to 372 
of action to recover possession of a mining claim....... 372-3 
Of criminal practice and jurisdiction— 
proceedings in criminal Cases................... 381 to 390 . 


of proceedings to prevent the commission of crime 390 to 393 
of examination of offenders, commitment for trial, 


and taking bail..................... eels pests 393 to 397 
Forms in justice’s courts in civil actions— 
Of SUMMONS: 605 see seas ois Se Bee ile Ea E advange es 335 
of summons in forcible entry and detainer..... Sates’ 377 
of “notice” (when action commenced by service of 

complaint and notice) ............ 0... cece cence 336 
of notice, in case of service by publication........... 338 
of warrant for contempt............. 2.0.2 eee eee eee 364 
of entry of judgment upon conviction for contempt... 364 
Of Warrants. eere eka Seti pe cate aN 373 
of, subpoenas. a oe ee Shee ee eee og ew be 374 
Of @xecitlons ::. 12.6 orai saddest eee a caged lets 374 
of execution against the body.................. 200 e ee 375 
of execution against principal and surety after expira- 

Hon OF Stay ci aicin cles Seka Shes Teles Os 376 
of venire for JUrY......... 00. ccc eee eee eee eee eee 375 
of order in replevin........... 0.2 ce cece ee eee eee ee 376 
of writ of attachment............. 0.00. cece e eee eee 377 
of writ of restitytion in forcible entry and detainer.... 378 
of undertaking for stay of execution................. 351 
of undertaking for arrest........-.... ccc eeeee ee eee 379 
of undertaking in replevin...............0eeeeee sees 379 
of undertaking in attachment............-....0.0 sees 380 
of undertaking in discharge attachment.............. . 380 
of undertaking to indemnify constable on claim of 

property by a third person...........-2.--e cece eens 381 

Forms in criminal cases— 
Of WATTANE: oeenn eed ee tukg 250 ae EE Teta Sane 385 
of search watlrant............ 02. e ccc e eee cece e eee e eee 386 
of continuance where justice on the trial shall find that 

he has not jurisdiction in the case...............6- 387 
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JUSTICE OF THE PEACE—(Continued.) 
of warrant to keep the peace........ 0.0... 0.0 cc ce eens 
of commitment upon sentence............ 2.2... ee eee 
of certificate of conviction............... cece cece 


Of CXCCULIONS. 5 5-656. e050 S58 ERa os A Stee ba 8 
JUSTIFICATION—Seer Barr. 


KIDNAPPING— 
offense defined and punishment 


KILLING—Ses Cries, MANSLAUGHTER, MURDER. 


LANDLORD— 
may be substituted as defendant for tenant............ 
in such actions, judgment conclusive against.......... 

` action by, for rent, equivalent to demand and re-entry... 

LANDS—SEr DAMAGES, ESTATE, REAL PROPERTY. 
in action for recovery of purchase money, what relief 

PONCE seers eeraa ee ea apaa edd kida 

LAND OFFICE—Scez REGISTER AND RECEIVER. 

LAPSE OF TIME— 
action barred for, in other State, cannot be maintained in 

tbis Territory's suey ioeie aae boa eve bs 

LARCENY— 
grand and petit, defined and penalties................. 
what are included in tern “ personal goods” 
horse stealing defined, punishment 


branding or altering brand to destroy identification. ... 
receiving stolen goods, purchasing or concealing same.. 
in trials for receiving stolen property, conviction of 
thief inmaterial. sensit eee eee ee eee 
property obtained by, to be restored to owner, and reward 
may be allowed by cour: for securing.............. 
by false personation........ 0. cece cece eee eee aee 


Page. 


387 
3388 
389 
389 


187 


Sec. 


39 


487 
489 
498 


19 


47 


59 
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LARCENY-- (Continued). Page. 
embezzlement and false receipts of property, deemed as 193 
search warrant for stolen property...... AE E Eaa 216 

LAW—Ser Common Law. 

LEGACIES— 
given in will to subscribing witness void, unless, &e... 259 
piobate court when to direct payment of.............. 307 

LEGATEES— 
when competent as witnesses to will.................. 259 
how made competent as witnesses to will............. 259 
contribution among....... 22... cee eee eee .... 260 
distribution of estate among............. 0.0.0. c cece 308 


LEGAL NOTICES— 
printing of, to be let to lowest bidder by county commis- 


SIONEMS osa ached Me wil ahs Mee Fa RLG claw eels 478 
to be litm May ccc2slaniod t eosdteendcaavelneodaecdss 478 
duty of all county offieers.... 22.00.0000... 02. eee eee 479 


LEGISLATIVE ASSEMBLY— 
bribery of member of, or acceptance of bribe, penalty. 200 


apportionment of members of................-..---- 474 
to call convention to frame state constitution, if people 
SOVON og edie Sees Gaps Bae RGN 471 


LETTERS OF ADMINISTRATION— SEE Executor AND AD- 
MINISTRATORS. PROBATE. 
proceedings relative to in probate court.......... 266 to 278 
LEVIES—Ser Book or Lrvies, CLERK, EXECUTION, SHERIFF. 
LEWDNESS— 


notorious or other public indecency, punishment of..... 210 
LIBEL, LIBEL OR SLANDER— 
limitatiom of action for........ 0.0... cece eee eee eee 9 


sufficiency of allegation in complaint, and defenses to 


ACHION ae oaks cue de nen eee E vane hd Seances 26 
what charges against female, and what false words spoken 
of any person actionable........ 00.0.0 eses eee eee 177 
LIBRARY— 
of professional men, to what value exempt from execu- 
EE seek PE tase mansion beatae E 91 
LICEN} E— 


penalty for violating laws regulating, or selling without 
where necessary, by self or agent... ............... 204 

in prosecutions against principal or agent, either may be 
compelled to testify against the other................ 204 

liquor, shall be revoked for sale to minors, or allowing 
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Sec. 


83 


129 


29 


96 


687 


341 


99 


99 
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INDEX. 


minors to play cards................ cose eee ees 212 
act in relation to. 22.0... Lecce cece cece eee e aces 437 
license required by auctioners..................0.005. 437 
by: peddlers. cane huvere de eeta a 437 
county commissioners to issue............... 00.00.00 437 
penalty for doing business without................... 437 
certain business exempt............. 000.0. c cece ee ees 437 
penalty for selling liquor, &c., without,................ 37 
duty of county commissioners in the premises.......... 438 
when and where license may issue.................... 38 
lager beer, &c...... or EEEE Gad A acid aces 438 
billiard, pigeon hole and bowling alley,................ 439 
penalty for violation, &c.............. 000. e eee eee 439 
amount to be paid for........... 0. cee eee eee eee 439 
length of time to be optional... .... 2... ee eee eee 439 
duty of county auditor in the issuance of.............. 440 
what billiard tables, &c., shall be deemed within mean- 

WG Of ACh. ds cin ov bs ote cada oie aw eee Meee 440 
act not to apply to apothecaries, druggists, &c., selling 

for medical purposes ............ 00.0000 cce eee e ees 440 
disposition of fines under this act....... ..........0. 440 
certain localities excepted from operation of act......... 440 


LIEN—See Mecuantc’s LIEN, REDEMPTION. 


of judgments, on real estate... anano annann eee 81 
continnance of, by revival and leave to issuc exccution 82,-3,-4 
not affected by appeal, writ of error or stay of execution. 82 
sale of homestead to bona fide purchaser not subject to 


any, against vendor.............0 00 ees e eee c eee eee 90 
attaches to personality from time of actual levy...... 82 
creditor's right to redeem property sold on exccution.... 101 
parties holding unsatisfied, to be made defendants in par- 

tition, and proceedings to ascertain amount of........ 139 
on personal property, by chattel mortgages, &c., foreclo- 

SUPE OF mi the dea Diva EE an eee 151 


of judgment of foreclosure, and for deficiency after sale 151 
of judgment defendant owning joint interest in property 178 
to acquire, on real estate, for judgment ot justice of 


LIMITATION—Ses ComMENCEMENT OF ACTIONS. 
Of judgment licns— 


on real estate...............0.00000. Mid aed a aatedoteete eae 81 


Page. See. 


co 2 


oP 


ot 


wes 


INDEX. 

LIQUOR—Szx LICENSE. Page. 

prohibited within one mile of assembly convened for wor- 

SLIP cs oo bg ds E Senda er dew e seta weeaws 198 

selling or giving to minor, penalty...../ Pe ase Sarnes 212 

selling or giving to Indians.......-...........0...00 212 
LOGGERS—Segr Mecuanic’s LIENS. 
LOTTERY— 

defined, prohibition of, penalty..................0005 205 
LUMBER— 

malicious setting fire to, punishment................. 189 
LUNATIC—SEE QUARDIAN. 

guardian of, may sue without joining name of ........ 4 

proceedings in probate court relative to............... 321 

M. 


MAGISTRATE—SEs JUSTICE oF THE PEACE. 


contempts of, defined... . 0.2.0... cc cece cee eee cee 171 
MAINTENANCE— 

of defendants arrested in civil action, costs of......... 32 

of family, what shall be exempt from execution....... 90 

of criminals, when party shall thereby become accessory 213 
After fact. meee dante Sod ous EnA eta ewes 884.3% 213 

complainant liable for, in case of person charged as 
fugitives from justice......... 0... e cece eee eee eee 219 


` MALICIOUS—SEE CRES, FRIVOLOUS. 
if complaint be decided by grand jury or magistrate, 


complainant to pay costs.......-... 6 cee cece eee eee 221 
prosecution, offense defined, punishment............ 203 
trespass, offense defined and punishment.............. 195 
MANDATE AND PROHIBITION—. 

writs of and proceedings thereon.................. 164, 165 
MANSLAUGHTER— 

‘crime defined..... reek EEEE ISEA T ..... 188 


deliberately assisting another to commit suicide, deemed 184 
death resulting from careless navigating or overloading 
MOSsel siya lathe aaa aed nara oe ie aa es 184 
officer of steamboat racing, guilty of, if death ensues 
from explosion of boiler.............2. 0 ceeeeee veces 184 
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Sec. 


120 
341 
141 
162 


162 


171 
93 
67 


18 
19 


20 


21 
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MANSLAUGHTER—( Continued.) Page. 
presence at a duei resulting in death, deemed as, punish- 
ment prescribed eroro esor o a e nese eeeee 184 
MANUFACTORY— 
setting fire toargon........... cece eee eee cote eee 189 


MARK OR BRAND— . 
using or altering on stock, to destroy identification, pun- 
ISHMEDE oy sig. sd whe aa. 8 Gee E AEA E oie EROE Shaw eae 191 
forgery or counterfeiting of, forgery, punishment........ 194 
MARRIAGE—SEE MARRIAGE CONTRACTS. 
unlawful joining of parties, by authorized parties to mar- 


TY, penat orenen ea a aa wate ee 224 
penalty for person having joined parties in, not return- 
ing certif tabakoa ca pare tle ba eee ee sinew es ee ee 224 
penalty for unauthorized person joining parties in...... 224 
seduetion under promise of, penalty, subsequent inter- 
marriage a bar toconvietio ..................020.. 225 
what are incestuous, punishment............... croon 225 
polygamy defined and punishment.................... 226 
rights of husband and wife defined, except when a con- 
tract conflicts with law... 0.0.00... eee 321 
MARRIAGE CONTRACT—SEE HUSBAND AND WIFE, 
actions for breach of, limitation..................-.0468 9 
MARRIED WOMAN—Szs HUSBAND AND WIFE. 
in what actions she can sue or be sued alone........... 4 
separate estate of, exempt from husband's debts........ 89 
inchoate right of dower, protected in suits of partition.. 148 
may commit arson, though husband owner of property.. 190 
MARSHAL—SEE OFFICER, CONSTABLE, SHERIFF. 
power of, to disperse riotous assemblages............. 197 
obstruction of service of process by, penalty.......... £01 
MATERIAL MEN—Ses Mencuanic’s Lien. 
MAYHEM— 
malicious, defined and punishment affixed............ 185 
simple, defined and punishment..............--.+004- 186 
MAYOR— 
authority to disperse rioters. .... 6.2... 6. cece eee eee ee 197 
MEAT AND DRINK—Ses MAINTENANCE, Poisox, PROVISIONS. 
penalty for selling unwholesome or diseased............ 211 
MECHANIC'S LIEN— 
when persons not entitled to lien. . 2.2.06... 02 ee, 441 
when mechanic or laborer is entitled to a lien.......... 441 


extent: Of os ksi a E 4 ee te E US AGT Delta 441 


23 


335 
587 


74 


134 


INDEX. 


MECHANIC’S LIEN—(Continwed.) 
Joggers, &e., entitled to... 6 cece eee ee 
to be filed in auditors office...... l. fee eee eee 
what notice of, shall contain...................00 0008 
sub-contractor, &c., entitled to..................048. 
must give notice to owner............ 0c ee cece ee eee 
liability OF oWNCr i iape Bae eo sno Eaa 
railway owners, &c., deemed to have notice, and when... 
extent of liability 0.0.0... ee eee ee eee eee 
may be enforced in district court................0..0 06 
practice in actions for enforcement of..............-2. 
in case proceeds of saleinsufficient.................... 
property to be released by owner filing bond, &c........ 
satistaction of, how and when to be entered......... 
set off allowed in certain cases.. 2.2.0.0... 0.0... eee eee 
MERCHANT— 
altering receipt of property, punishment............... 
MILK HOUSE— 
arson of, punishment............... 0.0. e eee eee eee 
MILL—SeEr MILLER. 
arson of, punishment.............- cee cece e ee eee <a 
MILLER— 
false receipt of property brought to mill, penalty...... 


MINES AND MINING CLAIM—Sex Quartz Minna Criar, 
action to recover possession of................--5000- 


MINOR—SEE CHILD AND CHILDREN, GUARDIAN AND INFANTS, 
HtsBanp AND WIFE. 
service OF process UPOD.... 2.2.6 eee eee eee eee : 
confessions of, judgment by.......... 0.0. e ee eee eee 
seduction of female defined, punishment.............. 
selling or giving liquor to, penalty................... 
allowing to play at cards penalty.................000. 
MISCARRIAGE— 
procurement of, unless necessary for life, punishment. . 


MISDEMEANORS—Sex Cries, Fives, IMPRISONMENT, OF- 
FENSES. 
limitation for prosecution. ....... 0... .e eee eee eens 
Cefn ition: Of esse 6 ote. p ar te eng dd Sale alee ee ates Ni 
prosecutions for, where actions for damages exist, 
stayed on satisfaction of prosecator................ 
judgments on conviction of... 00... cece eee eee 
MISTAKE—SEE AMENDMENTS, ZRRORS. 
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MORALITY AND DECENCY— Page. Sec. 
offenses against, defined and penalties............ 209 to 211 
MORTGAGE—Sezz FORECLOSURE or MORTGAGE. 
venue of action Upon... ..... 6. eee cece eee eee eee 12 48 
not deemed a conveyance, to recover real property ex- 
cept by foreclosure............- Sheers atid edie 134 496 
actions of foreclosure..............0. cece eee eee runo 149 
MORTGAGEE— 
may redeem property sold on execution.............. 100-1 
cannot maintain action for possession, except by foreclo- 
sure and sale... isc. vee ceas eee eee eee bee eb nave snes 134 496 
cannot sue for debt while foreclosing his mortgage..... 150 566 
MULE OR ASS— 
stealing of, punishment............... 022-00... 0e0e 191 53 
MURDER—Szz Decrees. l 
prosecutions for, may be commenced at any time...... 182 10 
In the first degree— 
crime, not bailable.................2-2..... fo ene alee 181 8 
crime defined, punishment.......................-5. 182 
death ensuing from arson, deemed...................- 189 44 
In the second degree— 
crime defined and punishment....................... 183 - 
‘survivor in a duel, deemed guilty of................. . 188 16 
duel agreed upon within Territory, fought without, 
survivor guilty of, triable in any county............ 183 17 
setting fire to one’s house and burning another’s, death 
ensuing, deemed a8................ 2222 e ee eee ee . 189 46 
N. 
NAVIGATING, NAVIGATION— 
receiving too many passengers or overloading, death 
therefrom, manslaughter..................00 20 ee eee 184 20 
obstructions to, prohibited, penalty.................-. 207 
NE EXEAT— 
actions upon agreement in writing not yet due, commence- 
ment ofe seeren n ee n a a EEEE 153 574 
when writ of, may issue.... 0.0.0... 00. eee e cece eee eee 158 575 
arrest under, and proceedings of sheriff in admitting party 
to special bail......... PAT A A arate Sassi 153 576 
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NE EXEAT—(Continued.) Page. Sec. 
defendant may secure performance of contract instead of 
Dail feces. cess ecnes Goede p der weed soy wea aed alee Mees 153 577 
may be had against party jointly bound with defendant, 
or against one or more of several co-contractors, when 154 578 
writ of kabeas corpus may be used by defendant........ 154 579 
justices of peace may issue, within their jurisdiction.... 154 580 
may issue in district where defendant found.......... 154 581 
NEGLECT OR NEGLIGENCE— 
of person navigating vessel, causing death, manslaughter 184 20 
of captain or engineer of steamboat causing death, man- 
slaughter: siainen eed Gaerne dee eaten beam 184 
of officer in charge, escape of prisoner through, penalty 201 87 
of road supervisor. .......... 0c eee ee ee eee eee 207 117 
of officer to pay over money as required by law........ 202 92 
NEW PARTY— 
bringing in of, and notice to.............. aa Satie a 7 
introduction of in supreme Court...........-.-.....05- 123 442. 
NEW TRIAL— 
In civil actions— 
on conclusions of referees... ..... 2.0.00. .ce cece eee ee 65 258 
by arbitrators may be ordered by court.............-.. 69 269 
definition of, and causes for which may be made........ 70 
when notice of motion shall be given, and hearing of... 71 279 
in cases tried by court, decided out of term, when must 
Detmade's. 3 cence dessa NE pe Hebe eden fae 71 280 
causes for, must be specifically stated, and none other can 
be"regarded 2.3 dicing Hews te in ates Ea Rae ani 72 281 
both parties may use affidavits. ...............0000008 72 282 
judgments of the supreme court, remanding case for tur- 
ther proceedings.......... 0... c cece cee eee eee eee 122 489 
when ordered by supreme court, costs a matter of discre- 
HON otis he siee hada Cena viedo age et ele TEET 129 474 
dn criminal actions— 
when motion must be made, and causes for............ 240 266 
in what cases affidavits necessary.............0 cece cues 240 267 
may be ordered by supreme court.................005. 247 302 
NEXT FRIEND— 
in no case needa married woman appear by........ 4 6 
application of, for guardian pendente lite of infants.... 5 B 
NOLLE PROSEQUI— 
prosecuting attorney may enter, by leave of court.... 231 221 
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NON RESIDENT— Page. Sec. 
time during absence not included in limitation........ 10 37 
causes of action between, barred by lapse of time, can- ` 

not be maintained in this Territory...... ....... 12 47 
service by publication upon, of commencement of ac- 

tiom sn preon Teea mayap aerate Niet awe oie A wean 18 
attachment of property of...............0-....008 0 44 172 
plantiff to give security for costs..................... 129 477 
parties in proceedings in partition, notice to.......... 137 


when co-contractors are, when writ of ne exeat may issue 154 578 
time of absence not included in limitation for prosecu- 
tions forcrime....... 0.6 eect ee eee eee 182 10 
minors and persons of unsound mind, relating to 236, 237, 238 
NON-SUIT—See JUDGMENT. 


when and for what cause given............. 0. eee eee 73 287 
effect of, to dismiss, but not bar another action....... 73 288 
defendant in suit on official bond when entitled to..... 156 592 

NOTARY PUBLIC— 
how to be appointed.......... Fine, tater pees haa Rat ds So 467 1 
terms of oficere oreari E Shae E a S 467 1 
seal prescribed. iis oen e eee eee eee tee eee 467 Q 
how to be qualified................... eer reren 467 2 
expenses of appointment provided for................ 468 5 
how to certify his actS........... 0. ccc cece cence eee 468 7 
duties and powers Of.......- 0... ccc cece c eee eee nae 468 6 
fees of notary public. ........... 0... cece eee eee 469 10 
repeal of other act3........... 2... cece cece e eect cease 470 il 

NOTE—See Promissory Note. 

NOTICE— 

In civil actions— 
to: DOW. (PON yeis soos ese Ses ce eke a eels 7 23 
by plaintiff, excepting to bail in arrest..... jatar estos, ut ete 34 127 
by defendant of justification of bail in arrest.......... 34 123 
in actions for claim of personal pruperty.............- 38 142 
in applications for injunction................0...000- 40 153 
injunction applies from service Of.................006- 41 160 
of applications to dissolve or modify injunctions,...... 42 166 
of application to release property attached by bond... 48 187 
ot application to dissolve attachment improperly issued 49 189 
for sale of attached property pending snit............. 49 193 
by arbitrators, to compel attendance of witnesses...... 69 270 
of motion for new trial....... 02. ee eee eee 71 279 


on revivals of judgment. ....... oo. cece cece 82 316 


INDEX. 


NOTICE—(Ceatinued.) Page. 


requisites of, in revivals of judgment.................. 
of holding real estate as homestead............---.06 
in sales of property on execution............6-2-. 500 
of adjournment of sheviff’s sale....... 0. ...0eeeeeeee 
to produce records, books, documents...........+--++.. 
to encumbrancers in suits of partition................ 
of sale to make up deficiency on foreclosure of mortgage 
of pendency of proceedings in habeas corpus where party 
cannot be found ..... 6... eee eee ee tenes 
in an information............ 0... cece eee eee eee eee 
in all cases in this act, must be in writing............. 
of writ of error, by defendant in criminal cases........ 
of proceedings in probate court, when to be by citation, 
and how served......... 2.0.60... cece eee eee Ea aA 
of proof of nuncupative will.......................- 
of taking proof of lost or destroyed will.............. 
publication of, by executors, &c., to creditors of de- 
ceased............ NE AE E Buda e aana 
of account being rendered by executor, &c., for settle- 


of application by heirs, legatees, &c., for their respective 
shares of the estate... 0.0.0... 0.02 inene eee eee 
Justice of the peace— ` 
in commencing actions before justice of the peacc..... 
of arrest of defendant to be given plaintiff............ 
of stay of execution.......... 0... c eee eee 
of appeal to district court........... 0... cece eee eee 
NUISANCE— 
what shall be deemed, and who shall bring action...... 
judgment in such cases, and when defendant may be en- 
JOINED eis sek ese ws het aven thea doen TTAN NANAS 
warrant for abatement of, and proceedings............ 
stay of, warrant, on application of defendant and pro- 
ceedings. s/he cy oe cie tee we ene ee ween twee den cals aE 


OATHS AND AFFIRMATIONS—See AFFIDAVIT, VERIFICA- 
TION. i 


administered to receiver..........ccccceeeec eee ee rece 


140 
152 


161 
167 
177 
246 
255 
259 
265 
284 
305 
308 
336 
342 
350 
367 
148 


148 
148 


149 


269 


157 


558 
559 


560 


196 
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OATHS AND AFFIRMATIONS—( Continued.) Page. 
to:trial jurors, i weed ies gue aban AE oes 56 
administered to arbitrators............ 2.0... cece eee 68 
verification of statement of defendant in judgments by 

CODLESSION 6 sie side ee ted eee ees pee de eeaaneseees 76 
administered to grand jury................e eee v eee 220 
official, of judge of probate to be filed................ 252 
official, of justice of the peace to be filel............. 330 

OBSCENE— 
penalty for publishing, selling or circulating pictures, 

ballads, language, &e.............. ce eee ee eee ee eee 210 

OBSTRUCTING AND OBSTRUCTION— 
of public highway, road or bridge, penalty... ....... 206 
of navigable channel, bay or river, penalty........... 207 

OCCUPATION AND USE—SEE Posssssron. 
of real estate, limitation of action for ................ 9 


OFFENSE—See Actions, CRIMINAL, RIMES, DEFENDANT, 
FINES, IMPRISONMENT, MISDEMEANOR. 


when person may be held to answer.. e E E 180 
rights of party charged..............-..-..-00.0-05- 180 
conviction of, only upon confession or verdict......... 180 
second indictment barred by trial, except........... 180, 181 
punishment for, to depend upon legal conviction by 
court of competent jurisdiction......... .......... 181 
right to speedy trial and admission to bail............. 181 
cognizable at common law when not controlled by sta- 
tute, indictable.............. 0... eee eee cee eee 181 
time within which prosecutions must tie commenced.. 182 
distinction between felonies and misdemeanors........ 182 
all concerned in commission of, or counseling or aiding 
PEINGIPANS s ern isis bye ec ae Se ee Coe gee eee ewe 213 
place of trial for, and general provisions rclating to.214, 215 
what shall be inquired into by grandjury............. 221 
indictment for, what shall contain, &e................ 225 
See Justice of the peace........ cece eee cence eeee Burgas 384 
OFFICE—SEE OFFICER. 
action for liability for act by virtue of, limitation...... 9 
venue of action for act done by virtue of............. 13 


usurpation of, or intrusion into, relief by information.. 166 
performance of duties of, before qualification, penalty. 202 
extorting money, &c., under color of, peualty......... 202 


95 
96 


INDEX. 


OFFICER--Sre Arrest, ATTACHMENT, EXECUTION, OFFICE, 
SHERIFF. 


limitations of actions against................e0 cece 
venue of actions against, defined...................5. 
refusal of, to obey order of court, contempt........... 
suits on bonds of, and for fines and forfeitures......... 
actions by and against public.................-...00. 
proceedings against by information.................. 
contempts by, and to whom may be committed........ 
power of, to deputize the performance of duties....... 
process served by, return sufficient................ 
authorized to take bail, may justify sureties.......... 
includes any person authorized to perform duties..... 
embezzlement by, with or without hire............... 


peace, powers and immunities in suppressing of riots, 


BEG eE elma Stang Danae E nies want dias SEES seers NaS 197 
offenses by and against public............-.... 2.20 198 
service by, of criminal process...............6--.06 208, 209 
certain, to make complaints of violation of law..... 250 
failing to execute process from justice's court, penalty. 348 
ORDER—SEE DEGREE, JUDGMEMT, WARRANT, PROBATE. 
OUT HOUSE— 
malicious setting fire to, arson.................0ee eee 189 
OYSTERS— 
act to encourage the cultivation of................--0- 463 
citizen of Territory planting, be entitled to occupy ten 
MOLES! s ch. cow Wa naui ES E ETET 463 
twenty acres in Shoalwater Bay.................00005 463 
occupancy not to interfere with cutting timber or log- 
BINGE ssies cose Sed eed ates ches bia Sateen ete 463 
steps to be taken to secure oyster claims.............. 464 
claim only to be held during occupancy.............. 464 
how persons may transfer right of holding oyster claim 464 
duty of auditor in the premises.......... PPE 464 
PANEL—SErE CHALLENGES. 
PARDON— 
for conviction of perjury, makes witness competent. . 106 
power of Governor to, recognized and conferred....... 182 
PARENT AND CHILD—See CHILD AND CHILDREN, FATHER. 
writ of habeas corpus to enforce rights............0.605 163 
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PARTIES—Seet ACTION, DEFENDANT, INTERVENOR, JOINDER, 


PLAINTIFF. Page. See. 
dn oivil actions— 

how designated... 0.0... cee cece ete neee 4 8 
actions must be prosecuted in name of real party in inter- 

est, except... 0.6... eee cee eee cece rete en eees 4 4 
beneficiary need not be joined in certain cases.......... 4 5 
married woman, joinder or non-joinder of husband.... 4 6 
when husband and wife may join................0.0065 4 7 
infants to appear by guardian...............-..0.0005- f 5 12 
who shall be joined as plaintiffs and wbo defendants.. .. 6 14 
when numerous, oue may sue or defend forall........ 6 15 


severally liable, may be joined at option of plaintiff. .... 


death or disability of, does not abate action............ 17 
transfer of interest does not abate...............22005 17 
successors in interest to, may maintain action........ 

of introduction of new.... 2.0.0... 200 cee eee eee 21 


of substitution of third, for defendant............... 
of intervention by petition ............. 0.20 cee eee eee 


IIN N DOGO 
i 
-~ 


non-resident, served by publieation................... 18 
defect of, in pleading............... 002.020. e eee 22 74 
where plaintiff ignorant of name of defendant.......... -29 109 
rights of, determined by a judgment.................. 72 
not disqualified as witness on ground of interest...... 16 
of examination of............ E A E 110 
may be compelled to produce books, records, &c...... 117 
pleadings sworn to by, how regarded................. 176 681 
introduction of new, same notice as original............ 176 682 
PARTITION OF REAL PROPERTY— 

suit for, who may maintain. ...... 22.2... eee eee 136 503 
complaint, what shall contain. ........... 0... e ec cee 136 504 
lien creditors may be made defendants................ 137 505 
service of notice, in suits of........... 0.00. cece eee 137 
answer of defendant, what to set forth.......... ala 137 508 
issues in, and proof ot title on failure to answer........ 137 509 
when property cannot be divided without prejudice, sale 

may be ordered................ E Seated ors 138 510 
appointment of referees to divide............... 2.22. 138 
confirmation of report of referees and decree........... 138 
what parties not concluded by decree.................. 139 518 
expenses to be paid by plaintiff and taxed us costs..... 139 514 
order of sale on report of referees, and sale........... 139 


estate for life or years, when set-off.................. 139 516 


INDEX. 


PARTITION OF REAL PROPERY—( Continued.) Page. 
lien creditor must be made defendants before sale, and 
supplemental complaint filed...................04. 139 
when reference ordered to ascertain liens.............. 139 
proceedings of referees, report and confirmation...... 140 
distribution of proceeds of sale.............00e. eee eee 141 
sales, how conducted, notice of, order and securities. . .141,142 
estate for life or years, set-off or sale of...........-.. 142 
procecds of sale, investment Of............ ccc ee eee eee 142 
provision for inchoate dower and counting out witnesses 143 
in all sales in partition proceedings, general provisions.. 143 
investment of proceeds due unknown owner........... 144 
may be equalized by compensation.................0.. 145 
of shares due to infants or insane, paid to guardian, and 
when latter may consent.................-. EE 145 
of costs, and enforcement of decree in,................ 146 
PARTNERS AND PARTNERSHIP—Sze LIMITED PARTNER- 
SHIP, PARTIES TO ACTION. 
PASSENGERS—Seer RAILROADS. 
PATENT—See LETTERS PATENT. 
in claims to property under acts of Congress, clder, to 
gören Innt yold assraryeeg oh eno ade ve de een ove 136 
PEACE AND PEACE OFFICER—Srx MAGISTRATE, OFFISER. 
Offense. APAINSL. £602 snee cae cave oe eee Reb eee Llane’ 197 
PENALTY—Ser Crores, Fines, Mispemnanors, OFFENCES. 
if clerk or officer of corporation makes false entries, &c.. 404 
for using improper books in schools................- 430 
school district failing to report............ 0.00.00 0 00 432 
for violation of license Jaws.......... 2. e cece eee 487 to 441 
for failure to enter satisfaction of lien, when paid...... 444 
keeping unruly animals............... 00.00 sarren 449 
for extortion and unjust discrimination by railroad cor- 
POCALIONS ea base ree Seed eee saa Rewer 455 to 460 
for failure of notary public to deposit records after expi- 
ration of term of Office... 22.6.2... cece ee eee eee 469 
witnesses refusing to obey subpoena from land office in 
IN CONTESTS io eria EEE AEAEE EEA 476 
violation of act preventing spread of contagious diseases 
among domestic animals. ........eesssnueeresesrese 481 
violation of ballast law... 0.2.2.0... ee cece cece tees 484 


PENITENTIARY—See Actions, CRIMINAL, Goni CRDIES, 
FELONIES, OFFENSES. 
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551 
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PERJURY AND SUBORNATION OF PERJURY — Page. See. 
conviction of, renders witness incompetent............ 106 383 
definition of, and how and by whom committed...... 198,199 
sufficiency of allegation and proof, in indictment for... 228 204 

PERSON— 
offenses against lives and.......... 0.2.0 cee eee cee eee 182 

PETITION—-Sce PROBATE. 
for right to intervene in an action.................... 7 A 

PHYSICAN — 
what property of, shall be exempt................... 91 
shall not be examined as a witness in civil actions as to 

communications by client without consent of....... 107 385 
penalty for prescribing poison while intoxicated....... 211 136 
not protected in criminal prosecutions from testifying. 233 231 

PICTURES AND PRINTS—-SEE LIBEL, OBSCENE. 

PLACE OF TRIAL—SzeE CHANGE OF VENUE, VENUE. 

PLAINTIFF—SeExE COMPLAINANT, PARTIES. 
the party commencing action shall be called........ : 4 3 
party in interest shall prosecute..................--. 4 4 
an unmarried female may be, for her own seduction.... 5 ii 
infant, appointment of guardian................2-... 5 13 
all persons interested in cause of action to be joined, 

(A N EEE T E E A E E E E ese 6 14 
when third party may join, by intervention .......... 7 23 
seisin of, in action for recovery of real property....... 8 26 
pleadings by, and rules regarding................+... 21 
verification of pleadings by.............. cee eee eee 24 
in arrest, liable for custody of defendant ............ 32 120 
when shall suffer non-suit, generally................. 72 287 
in error, proceedings on suing out wrib............... 119 
when a non-resident, may be required to give security 

fOr COBLS Los beanie aS cs eee eaten ce alee ween ee 129 477 

PLANK ROADS—See Roaps. 
injury of, or to, penalty...... 0... cece cee cece eee ees 206 113 

PLEA—Sexs ARRAIGNMENT, PLEADING. 
of guilty entered, when testimony shall be heard and 

when jury cmpanelled. nn., 0... cee ee eee ee 231 223 
not guilty to be entered when defendant refuses........ 232 224 
benefit of clergy, abolished.......... ....... Paa atana 251 324 

PLEADING— 

In civil actions— 
forms of, to confurm to the civil practice act, and rule of 

70 


sufficiency prescribed. ....... 0... 6... cee eee eee eee eee 21 
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PLEAD! NG—(Continued.) Page. Sec. 
on the part of plaintiff... 00... ee eee ee 21 71 
on the part of defendant........- 0.6... eee cece eae 21 M 
of the complaint, and what shall contain.............. 21 
demurrer by defendant, when allowed and how taken... 22 74 
when objection to complaint must be by answer........ 22 76 
complaint amended, must be served on defendant...... 22 77 
when defendant is deemed to have waived objections, ex- 

COD E E I EA TE E E EE 22 78 
to jurisdiction or insufficiency of complaint, may be 

made at any stage... 26... sisii anionen eee eee 22 78 
answer, What shall contain. ............ 0.00. eee eee ee 22 79 
a counter claim, and when it exists................... 22, 23 
defendant may demur to part and answer residue..... 23 8l 
sham, irrelevant and frivolous, way Le stricken out on 

MOMON sos sia Shee The tae Guba iire aera eai 23 82 
of the reply by plaintiff, what may contain........... 23 83 
plaintiff may demur to defendant’s answer, when..... 23 84 


if plaintiff fail to reply or demur to new matter in an- 

Swer, judgment ose deren ewe ee E 24 85 
defendant may demur or move to strike out, reply.... 24 86 
supplemental, may be filed, rules prescribed by court. 24 87 


Verification’ Of 23.0.6 Sina S255. ee Sead eat anne S 24 «88 
when verification to answer may be omitted.......... 25 89 
shall not be used in criminal prosecutions as evidence 25 89 
general rules regarding. ...... unes 00.0... e cee eee ees 25 
copy of instrument of writing or account, need not be 

Bb forties s alors} Pee yen Se Os A eee gest 25 99 
but copy of, or bill of particulars may be demanded by 

adverse party....... 6... cece eee cece ee eceneees 23 90 
penalty for failure to serve such copy on adverse party 

if demanded sr ccs hak owe ees Pe nob aa? Beslan es 25 L9 
court or judge may order further account, or bill of par- 

EANES a EE E oes Ga AE 25 %9 
to be liberally construed, with view to substantial jus- 

Ae O E E T E E E EA AA 26 91 
motion to strike out irrelevant cr redurdant matter.... 26 ¢4 
court may order, to be made definite and certain...... z G3 
of judgment of court of special jurisdiction.......... 26 93 
of the performance of conditions precedent ......... 26 94 
& private statute or right derived therefrom........... 2 95 
in actions for libel or slander, defamatory matter how 

Stated enei o eed eeen geeen aa Semesters 26 95 


24 
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PLEADING-- (Continued). Page. 


in such actions, defendant may aver truth of matter and 


in an action to recover possession of distrained personal 

5) <0) 9-2 5 -sceon anina nea e t E E a a aaa 
plaintiff may join what causes of action, when......... 
material allegation of, not controverted, taken as true... 
material allegation defincd................ 6. eee eens 
mistakes in, and amendments 
issues of law or fact arise upon, when...............45 
the jury upon retiring may take with them the... ..... 
in suits of error copies of, shall be contained in transcript 
in suits of error, limited to the errors as signed in precipe 
by defendant in set-off... 0.0... 0... eee eee 
in actions to recover and affecting real estatc 
in suits of partition of real property...............-6- 
verification of, in suits by and against public corporations 

or officers 


in hearings upon habeas corpus.... 0.0... cece cee eens 
in mandate and prohibition 
in informations 


sworn to, not to be deemcd as proof................... 
in actions pending, to conform to provisions of this act 
In criminal prosecutions— 


acquittal on merits in formal trial, bar to second in indict- 


no person held to answer, exccpt upon indictment 


when second indictment may be found................. 
in prosecutions affecting property, what deemed a vari- 


what the term ‘ person ” shall include................. 
' construction of terms implying number, sex, &c........ 
forms of, herctofore existing, abolished, and rules herein 
Prescribed, sssi cers awa Vac weane ee ced aE a 
indictment, to be first on part of Territory 
what indictment shall contain, and form of.,.......... 
indictment must be direct and certain in regard to..... 
when defendant is indicted under fictitious or errone- 
OUS MAME! < 60082 hoyle eee ee ies eee 
must charge but one crime, but means may be alleged in 
Alternative. 65% os nese Pees sea ED welts 88s we we 
allegation in indictment as to time.................... 
erroneous allegation as to injured person, when imma- 


Sec. 


97 


98 
99 
100 
101 


233 
435 
437 
447 


601 


191 
192 


INDEX. 
PLEADING—(Continued.) Page. 

terala seee dale Conds gdh aes ca Sane Se vee vee 226 
what description of animal sufficient in indictment..... 226 
words and language of, how construed................ 226 
statute definition of offense need not be followed, but 

words of same meaning sufficient.................. 226 
tests of sufficiency prescribed............. 0.0 cece eee 226 
defects disregarded, which do not prejudice substantial 

PACS scala Sieny E E A tel aminades 227 
presumptions of law and matters of judicial notice need 

NOt: DE Stated nesset ea aiani a a noe 227 
judgment of special jurisdiction, how averred........ 227 
how private statute or right derived therefrom may be 

pleaded | si. sccc. sete eae oh akitan cha Seated wena ed 227 
what need be stated in indictments for libel.......... 227 
when misdescription of instrument subject of indict- 

ment for forgery, immaterial ...................... 227 
sufficiency of allegation in indictment for perjury..... 228 
of arraignment of defendant............ Coe so aay 231 
plea of guilty may be entered, proceedings on such en- 

Drar Boca Ped See ee ode da dhe Pek Se eee 232 
standing mute, same as plea of not guilty............. 232 
true name of defendant may be substituted in indict- 

MONE foo ieee nw ese ss eae e sb gee Raed 232 
if mistake of charging proper offense, defendant may 

pe holdo: an ae banen ra uara e E E 238 
conviction or aequittal, when a plea in bar to other pro- 

SOCULION e e ae e Ea DEn oT E E a 238 
in arrest of judgment when defendant may be held to 

answer new indictment...........-...0...- 22 ee eee 241 
laws and usages regulating, continued in force execpt 251 
in justice courts............. cee eee eee eee 344, 345, 346, 347 

POISON— 
administering with intent to kill.................0000. 185 
mingling with food, &c., or putting in spring, &..... 185 
selling without label, and English name............... 211 
prescribing while intoxicated. ........ 0.0... cece cee eee 211 
POLYGAMY— 
crime defined and punishment................002 eee 210 


POSTPONEMENT—SeExE ADJOURNMENT, CONTINUANCE., 
POWER OF ATTORNEY— 
married woman may make, for sale or incumbrance of 
Separate estat... cece cee cece eee rece aces eees 454 


747 
Sec. 
193 
194 
195 


196 
197 


198 


199 
200 


201 
202 


203 
204 
223 
224 
226 
254 
257 
270 


325 


26 
27 
135 
136 


128 
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POWER OF ATTORNEY—(Contiaved.) Page. See. 
requisites Of........ 0... ccc cece e eae sees 474 23 
legalization of certain. ............ 0... cece ee eee eee 454 24 


PRACTICE— SEE CODE or CIVIL AND CRIMINAL PROCEDURE. 
PRAIRIE— 


setting fire to, or neglecting to stop fire, penalty,...... 196 
PRESENTMENT— 
by grand jury, what deemed and disposition of......... 224 


PRIEST—SEE CLERGYMAN. 
PRINCIPALS—Ser ACCESSORIES, PRINCIPALS AND SURETIES. 


who shall be tried and punished as...................- 213 
PRINCIPAL AND SURETIES—Ser Action, Batu. 
action of surctics against......... 0.0... . cece ec eee eee 154 
when surety may require creditor or obligee to commence 
action against, or be rcleased...............2.000 00s 154 
property of, to be exhausted before levy upon surety’s.. 155 


judgment against, to be for use of surety, if latter com- 
pelled to pay... .... cee one ipri eenas iia ea t 156 
entering as defendant and securing surety, no surety to 


confess judgment or suffer defunlt.................0- 155 
PROBATE COURT AND PROBATE JUDGE. 

powers, and jurisdiction of...............-. es eee eee 252 
practice in probate cases... 2... 0.2.66. ce eee eee e ee 255 
wills and rules applicable to and governing their con- 

SEPUCHIONS #055 2s spied eanan E e tt RE See SA is 257 
VONUG, oodo a ae ER AE ET SU DEEN TARS 261 
of the proof of wills..... PEE E E EA 261 
letters testamentary and of administration and bonds of 

executors and administrators... 2.0.00... eee 266 
of the inventory and effects of d-ceased persons........ 278 
provision for the support of the family............... 283 
of claims against the estate............. 0. eee eee eee 284 
sales of property by executors and administrators... .. 288 
of the powers and duties of theexecutor and administra- 

tor, and of the management of the estate........... 267 
of the conveyance of real estate by executors ang ad- 

MINIStAtOrs x05. 9:0 sagt nesoun wea Tika tne tt eas 299 
of the amounts to be rendered by executors and ad- 

ministrators and of the payment of debts.......... 301 
of the partition anil distribution of the estate......... 308 
of the appointment and duties of guardian.... ...... 314 
relating to idiots and insane......... 6.6 cee eee eee o2t 


estites of non-resident minors and persons of unsound 


71 


184 


140 


588 


INDEX 
PROBATE—(Continued.) Page 
MIN yee okee Madea Piya S es was Petes LAS gw eens 326 
Of appeals esis cscs se unane wie ea ea Nes bee Ube wee ean . 828 
repeal of former laws............. 2. cee eee eee eeeeeee 329 

PRISON—Seze JAIL, PRISONER. 
grand jury to inquire into condition of............... 221 

PRISONER—Szx Arrest, BAIL, JAIL, Prison. 
evidence of, how and when can be taken.............. 109 
escape or rescue of, penalties for officers and parties suf- 

fering OF CAUSING. . -socso 6.6 cece eee ioa eee eee 201 
oppressions or inhumanity to, by officer.............. 202 
judgments and executions againmst................0085 241 

PRIVATE PROSECUTOR— SEE COMPLAINANT. 
endorsement of, en back of indictment............... 223 

PRIVATE STATUTES— 
and right derived therefrom, how pleaded.............. 26 

PRINTING, PUBLIC— 
rate of compensation for.............. 0c cee eee eens 485 
how to be paid.... 2.2... ccc e eee -... 485 
to be let to lowest bidder in certain counties.......... 478 
‘when to be advertised and by whom.................. 478 

PROCLAMATION— 
to be made by sheriff, on sale of real estate............. 97 

PROHIBITION—SeEr MANDATE AND PROHIBITION. 
actions stayed by, not included in limitation........... 11 

PROMISE— 
to continue a contract, after expiration of limitation, to 

Pein WritiDg® soss sreancterirr onosi cee eu iEn ad 12 

PROOF—Ses FAILURE, SERVICE, VARIANCE. 

PROPERTY— SEE ATTACHMENT, EXECUTOR, EXEMPTION, LAND, 
Partition, REAL ESTATE, REDEMPTION, SALE, TRESPASS, 
WASTE. 
separate, or common, of husband and wife, joinder in 

actions concerning... 22... .. ce eee cece ee eee ences 4 
offenses against...........cccccccecessceceeeeeeeeees 189 

Personal — ‘ 
limitation of action for detention, injury, &c., of..... * 9 
all liable to execution, except exempt by law......... 87 
exempt from attachment and execution........... 89, 90, 91 
sale of, on exccution.......... 0... cece eee eee 94 to 104 

PROSECUTING ATTORNEY—Sex ATTORNEY. 
actions in behalf of Territory, limitation........ Perr 10 


filing of information by, in what cases..............- 166 
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172 


394 


90 


179 


227 
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PROSECUTING ATTORNEY—( Continued.) Page 
duty of, in judgments against corporations............ 168 
in informations filed by, not liable for costs........... 168 
information may be filed on the relation of, annulling let- 
ters patent..... 0.0... cece cee cece crete eeeeees 168 
to prosecute contempts...... 0... . eee cece eee eee eee 173 
duty of, in requisitions for fugitives from justice. ..217, 218 
may examine witnesses before grand jury............. 221 
authorized to present complaints to the grand jury.... 221 
may enter nolle prosequi on leave of court............ 231 
right of peremptory challenge.................20.005 286 
may consent to trial by court, except................ 237 
may consent to jury separating............-.....005- 237 
for what cause, entitled to writ of error.............. 246 
of appeals by, and service of writ of error upon....... 246 
transcript of record, in suits of error by.............. 246 
notice to be given, before granting of supersedeas..... 247 
duty in forfeitures of recognizance................... 250 
PROSECUTOR— SEE COMPLAINANT, PRIVATE PROSECUTOR. 
in burglary, robbery and larceny, court may allow rec- 
ompense for recovery of property. .......s..sresese 192 
PROSECUTIONS—See ACTIONS CRIMINAL. 
malicious, recovery of damages, when to be the measure 
OF COSUS i650. 7 ios Godson EEES we ee eens a ated 126 
conspiracy to institute, without cause, punishment.... 203 
PROVISIONS—SeExz MEAT AND Drink, MAINTENANCE. 
mingling poison with, punishment.................. 185 
selling diseased, corrupted or unwholesome........... 211 
PUBLIC— 
buildings, setting fire to, arson................ 002 aee 189 
PUBLICATION—Ses COMMENCEMENT OF ACTIONS. 
PUNISHMENT—See Cros, Frves, MISDEMEANORS, OFFENSE. 
conviction to precede. ......... cee ee eect eens . 18] 
general provisions relative to............-eeeeeeeeee 214 
by judgment for fines and costs................-065 242, 243 
of imprisonment in jail or penitentiary.............. 243 
of death how inflicted... ...... onna ce cece eee cee 244 
if mitigated by present act, defendant to have benefit... 251 
PURCHASE MONEY— 
in action for recovery of, who may be made party, and 
order of court as to performance of contract........ 6 


. See. 


651 
653 
670 
170 
171 
221 
246 


250 
296 


304 
319 


58 


325 
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PURCHASER— Page. Sec. 
of homestead, when lien against vendor shall not bind 
Property sesir on bs gece cs nidi a a Ea a a 90 340 
Q. 


QUARTZ MINING CLAIMS— 


act in relation tòs eres medri ee cece ee et teens 444 
length of, how determined..................0 0 seca 445 1 
rights and privileges of locators of.................6-- 445 2 
miners may make rules, &..... 2.2.0.0... 0.0. 445 3 
limitations Imposed.......... 66. e cece cece eee eee eee 446 3 
locations of, to be recorded...........e cece ee eee ee eee 446 
what record shall contain.......... cisttingioare’s 6 Marea a 446 
certain amount of work required.................-..00 446 
R. 
RAILROADS— 

corporation owning, prohibited from charging more than 

reasonable compensation.............0 eee e ee eee eee 455 1 
violation to be deemed extortion...............22.005- 456 
unjust discrimination by, prohibited.................. 456 2 
what shall be deemed unjust discrimination........ 456, 457 
what is prima facie evidence of unjust discrimination... 457 
penalty for extortion by railroad corporations......... 458 4 
how penalty is to be recovered...........-:e.00ee eee 458 5 
additional penalty given to party aggrieved........... 458 6 
all railroads to prepare schedules of rates and charges. 459 7 
schedules to be published...............0.e sees eae 459 7 
schedules as published to be received in evidence.... 459 7 
penalty for omission................... EE TENET 459 7 
all fines to be paid into county treasury............... 460 8 
construction of particular terms.............-...2+05- 460 9 
act of 1871 repealed exempting from taxation......... 483 
act encouraging construction of...............000-ee 479 
certain railroads to be exempt from taxation.......... 479 


RAILROAD—Sexs Corporations, ROADS. 
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RAPE— Page. See. 
homicide in attempting to perpetrate, murder... ...... 182 12 
assault with intent to commit, punishment............. 185 30 
Acfinition of crinie, punishment............... eee eee ee 187 37 
with female under 12 years of age, carnal knowledge with 

or without consent, and proof.......... 06. cece eee ee 187 37 


REAL ESTATE—Sex Lanps, PROPERTY, REAL. 
actions affecting, and for rents and profits of, limitation 8 


controversy affecting title, cannot be arbitrated......... 67 264 
lien of judgment upon, how acquired, revival, &c...... 78 308 
of married woman, exempt from husband's liabilities.... 89 335 
exempted as a homestead. ... 00... eee eee eee 89 336 
sales of, under execution 6... cece eee cece eee eee 94 


redemption of, sold upon execution(see redemption) 101,102,103 
conveyance of, by commissioners, when may be appoint- 


ed and procedure... 2.0... cece eee eee 130 
how judgmeat of justice of peace may become a lien 
UPOR ccc side se ese ee E atigu dae aa GIE tae Ie 178 693 
Actions to recover and affecting — f 
who may maintain, and parties to..............-.-5-- 131 486 
defendant may have landlord substituted, how........ 131 487 
of making the landlord a defendant at his application, 
or on motion of plaintiff.................22 2-20 131 487 
complaint, what shall be set forth.......--....... --- 132 488 
of the answer... 6... ec ee eee eee eee 132 489 
findings of jury by verdict............... 0... e eee 132 499 
damasres, limitation of ........ 6.00. e eee eee eee eee 133 


adverse party may be allowed to enter upon for survey 133 
alicuation after commencement, does not affect rights 
of parties, but purchaser may be liable for damages, 


moitgagee must first proceed by forecl. sure ......... 134 496 
plaintiff must show a denial of his rights by defendant 134 497 
brought by landlord against tenant, equivalent to de- 


mand for rent and re-entry .... 2.6... cece eee eee eee 134 498 
judgments in, upon whom conclusive». ......-.+-- 124 499 
possession taken under judgment, how affected by new 

trial OEE dees we cities Sed alle T ET 135 500 
admeasurement of dower, after judymsnt............. 135 
in adverse claims under donation lew, eldest patent 

Conclusive.......-2+eeeee eee ees aE aidan S ses 156 °502 
partition of, (sce part'tion (f ral CEPA). N EES 126 


for waste and trespass Upon. .........-..---6- .. ee «146 


INDEX. 

PLEADING—(Continued.) Page. 

for NUISANCE. si. adreas eae eno a PAS ee leer eee aa 148 

foreclosure of mortgage............. 0. cece eee eee 149 
RECEIVERS— 
In civil actions— 

when may be appointed........ foe. eee eee eee ee 50 

no attorney or party interested can be appointed........ 50 

oath and bond knr eane emio api eaii n es 51 

powers Of fscernwicdve se Pau kere wanes ewes E EE ere 51 

appointment of, in settling judgments agaist corpora- 

tions dissólyédi oiiaee es eia viele da ee One we Sere a 168 

RECEIVING STOLEN PROPERTY— 

knowingly, punishment.... 0.00.0... eee 191 

in prosccutions for, conviction of thief immaterial...... 192 

owner of, not divested of rights, and entitled to restitu- 

TODS 5 eine chcen hae) seeded eens hed .- 192 

search warrant, issue of............. 0... noen cece eee 216 
RECOGNIZANCE—Sex Actions CRIMINAL, BAIL, BOND. 
RECORDS—See EVIDENCE, Books, DOCTMENTS. 

subpæna to produce.........2 2... eee eee 108 

general provisions regarding use as evidence............ 117 

of proceeding of court, authentication of, as evidence... 118 

of deeds, conveyance, &c., of land, copies how certificd 118 

of officers in Oregon and Washington, how certified.... 118 

seal to, sufficiency of............ 00... c eee eee eee eee 119 
RECOMPENSE— 

to be ordered to officer for recovery of stolen Moise. 192 
REDEMPTION —Sre Execution, REAL PROPERTY. 

equity of, foreclosed in suit on mortgage............ 149 


OF properly sold on execution— 


parties entitled to, term of, and order of priority 101, 102, 103 


REDEMPTIONER—SeEx REDEMPTION. 


REFEREES— 
issues in action may be tried by, action............... 64 
when court will direct a trial by...-.............050. 64 
appointment, qualification and challenge of......... 64, 65 
powers of, and trial by ............... 00.0. c eee eee 65 
report of, judgment upon, or motion to set aside...... 65 
exception to report of........ 2c eee eee eee eee eee 67 
compensation of, taxed as costs, &c.................. 127 
to admeasure dower in real actions................++- 135 
in partition proceedings, (see partition) ..............+. 138 
bribery of, or acceptance of bribe by................ 199 
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195 
195 
196 
200 


250 
251 
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REGISTER AND RECEIVER— Page. Ser. 
may compel attendance of witnesses in certain cases.. 476 1 
may issue writ of attachment.............. EAER, 476 2 
RELIGIOUS MEETING— 
disturbance of, penalty..........0. 0.0 ee cece cence eee 198 76 
RENTS AND PROFITS— 
limitation of actions for............ 0... cece eee eee 9 QF 
on wifc’s separate estate, exempt from husband's liabili- 
HES EE E T sn snk T T mie oe eet aie tas 89 335 
action for (see real estute)... 0.6.6. cc ee eee ee 
REPLEVIN—PROcEEDINGS RELATIVE TO. 356 to 359 
REPLY—Ser PLEADING. 
REPRESENTATION—Sexr APPORTIONMENT. 
REPRIEVE AND RESPITE— 
power of Governor to grant............ 2... cee eee eee 250 318 
REQUISITION FOR FUGITIVES FROM JUSTICE— 
Governor may make, procedure..............0000 ee eee 217-8 
RESCUE—Srx Arrest, Escape, OFFICER. 
RESTIT UTION— 
on reversal of judgment by supreme court, plaintiff may 
have action for, of property sold on execution........ 123 443 
to defendant on new trial in real actions.............. 135 500 
of stolen property to Owner........... 0. c eee e eee e ee 192 217° 
RESTRAINING ORDER—Sexr INJUNCTIONS. 
RETURN—SEE JUDGMENT, NOTICE, Process, SERVICE. 
REVENUE—See Taxes, 
REVERSIONER-- 
in actions of waste, when entitled to judgment of evic- 
tion Of tenants serer na RF Pe dein AAAA 146 553 
REVERSAL—See JUDGMENT. 
RIOT AND RIOTOUS ASSEMBLIES — 
what deemed, and penalties.................... 000 eee 197 
duties, powcrs and immunitiés of peace officers concern- 
ING seaweed Osi bene ea Deenangse hed hel, eels 197 
homicide by officer in dispersing, justifiable............ 197 
RIVERS— 
discharging ballast into, penalty...........--.. 2.00 eee 206 114 
obstruction of navigation of, penalty.................. 207 115 
ROADS— 
obstruction of, or injury to material...............4.. 206 113 
neglect of, by road supervisor, penalty................. 207 117 
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ROBBERY— Page. See. 
homicide in attempt to commit, murder................ 182 12 
assault with intent to commit, punishment............. 185 30 
crime defined, punishment............. 00.0 eee eee 187 38 
propcrty obtained by, to be restored, duty of officer in 

making arrests and ordcrs of court regarding........ 192 
property taken in one county, carried to another, juris- 
dictitans arain a S44 ae ces EAE sete Bee comes 214 146 
search warrant for property.................. 000000. 216 
S. 


SALARY—SEE COMPENSATION, FEES. 
SALE—SEE EXECCTION. 


of perishable property attached................ 0.000. 47 
of property under attachment and proceeds........... 48 
in partition, proceedings hy referces (see partition of real 

property) .. 0... cece i Mamata len chee 186, to 146 
made by executor or administrator at less than price in- 

ventoried scsi kien deen td dae eae ee peo a dae et 170 660 
of stolen property, void. ........... 00... e cece eee 192 57 
of obscene prints, pictures, &c., penalty................ 210 130 
of unwholesome, discased or corrupted provisions...... 211 134 
by druggest or apothecary, of poison, exccpt........... 211 185 
of liquor to minors or Indians, penalties............... 212 
of property by executors and administrators........... 288 
not valid unless under order of probate court.......... 288 178 
applications for order of, must be by writing........... 288 174 
when application for, shall be made................... 289 
ot real estate, applications for order of and proceedings 

relating thereto... Toena Tesia E eee ee eee eens 289 to 296 
of estate of minor by guardian................. 0.008 318 
of estate of idiots and insane persons................. 324 

SAN JUAN COUNTY— 

boundaries dfi aerie eaae one oaeee dv ab este de 461 1 
location of county scat.........0.csceeeeeeeeeeeeceees 461 2 
appointment of commissioners of...................-. 461 4 
to be divided in precincts and road districts............ 462 5 


auditor of Whatcom county to furnish tax list and assess- 
ment roll 462 6 


i a Se as 
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SAN JUAN COUNTY—( Continued.) Page. 
certified statement to be forwarded to territorial auditor 462 
to pay Whatcom county $1,000...................00.. 462 
how to be attached for judicial purposes............... 463 
SATISFACTION—See Mecmaste’s LIEN. 
entry of, by clerks of courts and county auditors....... 80 
acknowledgment of, by prosecutor, when a stay of pro- 
ceedings on indictment............ 0.0 cc eee eee eee 230 


SCHEDULE—See RAILROADS. 
SCHOOLS—SEE Common SCHOOLS. 
officers, to make complaint of violations of law relating 


Oren CoesarSsheg PSA vetoce Wars oe Sa Catone aise A A Hse seh 250 
election of territorial superintendent...... ........... 419 
duties and powers of such superintendent........... - 420 
salary of superintendent.................-.00 2 eee eee 420 
qualification of superiniendent......................2-- 420 
proceeds of sale of school lands to constitute irredduci 

ble*An dis. e sate wale a EA E gee Mead Saamiee 421 
interest of such fund, how to be applied.............. 421 
annual school taxes, how to be levied...............-.. 421 
how taxes are to be expended..................--..00.- 491 
certain fines to be paid into school fund............... 422 
certain duties of county auditor in relation to fines.... 422 
election of county superintendents.................... 422 
qualification of same.............0 rusun eee eee 422 
commissioners to fill vacancy...............0-. cee eee 422 
duties and powers of superintendent.................. 423 
examination of teachers when..................-.00-- 424 
what school books to be used...............2-0 000000 - 424 
all schools to be visited........ 0... eee eee eee 424 
what reports to be made........ 0.0... eee eee eet 424 
apportionment of school funds how made.......... m.. 425 
compensation of superintendent..................04.- 425 
superintendent may be a teacher.................---05 426 
when school meeting may be called................... 426 
organization and business of school mecting............ 426 
election, qualification of directors....,........0-.0005- 426 
powers and duties of school directors................- 427 
election and qualification of clerks............... .-0.5 428 
duties and powers of clerks.............0....00. 000005 429 
compensation of clerks..... 2.2.0.2... eee e ee eee 429 
teachers of common schools and their dutics.......... 430 


Sec. 
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SCHOOLS —(Continued.) Page.. Sec. 
penalty for violation. .......ussuuaseau see cece eee eee 430 16 
sixty days to constitute quarter.................... 430 17 
regulations concerning school meetings............... 431 1 
senior director to be chairmun.................... r... 431 2 
powers of meetings to levy tax.............0 eee eee 431 4 
delinquent districts have no share of funds............ 431 5 
what proof necessary to entitle district to school fund.. 432 
certain districts cxempted..... e oeda stacy tse deere A 432 
districts to be bodies corporate... .,.. sass 0 eevee ee 433 10 
non-resident scholars...........02..0.ccuceeeeeeueee 433 11 
annual school meetings, when held.................. 434 19 
who are qualificd voters at school meetings............ 435 20 
tax payers may perform labor in licu of payment of 

? taxes by consent of directors.....................5 435 22 
no officer disqualified as director, &c....... ......... 4385 23 
librarian to be appointed and when................... 435 24 


school officers may administer oaths under school laws. 485 25 
failure of clerk to report shall not make forfeiture and 


WHEN (i bo oe Bee et tui tee e eee aeee eg ees . 486 27 
boundaries of school district, how changed.......... 436 27 
duty of superintendent in the change of boundaries.. 436 30 
repealing clause of all former acts.................. 436 31 
SEAL— 
ofcourts or officers, to ke attached to records, to ke 
used in evidence............. 202... eee eee eee eee 118 
sufficiency of............-..0..00- dies shane Ret Gale hates 118 
SEARCH WARRANT-- 
in what cases may be issued, complaint for.......... 216 158 
to seize counterfeit coin, or tools for making.......... 216 154 
to seize gaming apparatus............-.......00 02 eee 216 154 
to whom directed, and duty under writ.............. 216 154 
disposition of property seized...................05. 217 156 
SECRETARY OF THE TERRITORY— 
attested copics of records of, to be uscd in evidence.... 118 426 
certificate of incorporation to be filed with............ 399 3 


territorial school supeiintendent to file his oath with.. 420 8 
notaries public to file impression of seal and oath of 


OM CE WIT dhs cowie taitea nea Bee as Hk ak eae oes 467 3 
shall deliver commission, when.........0 .......2005- 468 4 
printing commission, &c., by........... 220 cee eee eee 468 5 


vote on question of state government to be counted and 
Canvassed Dys sis. ia one ds Hi ca eee ew RA hind 4a aes 470 


C3 
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SECRETARY OF THE TERRITORY—(Continued.) Page. See. 
shall issue notice to commissioners of deeds in certain 
CASOS sen hy stasis ae intense ee Gets he ite Galette Mens 477 3 
shall be lawful custodian of great seal................ 487 
how the great seal shall be used by................5.. 487 
SECURITY—Sex Bonn, Costs, 
SEDUCTION— , 
who may maintain actions for damages for.......... 5 
limitation of actions for.........suasssusaesrrerrrn 9 28 
crime defined, punishment................ 00-2 ee eee 209 125 
subsequent intermarriage bar to prosecution.......... 209 125 
SENTENCE— 
of party adjudged to pay afine........... EEE 242 
of imprisonment in jail or penitentiary.............. 243 
ok denti a REA e E aa Mod ease Res 244 
SET-OFF--SEE COUNTER CLAM. l 
issue of fact arising upon................-0. 00002 eee 52 204 
verdict for defendant, when beyond plaintiff’s claim.... 62 246 
judgment, where pleaded................02.0 222 eee 125 
what may be pleaded In... ee eee 124 447 
when plaintiff sues for a beneficiary, what may be...... 125 448 
in actions by and against executors and other representa- 
"ol tives ator ew aatahatits cai Mate obi hte OMe ial 125 
must be set forth in answer.........0 2.00.0... 202 125 453 
in real actions, value of permanent improvements, when 
may be allowed against damages.........0.......2.. 133 491 
when allowed by justice of the peace...............-.. 346 
BEX—SEE GENDER. 
SHEEP— 
altering brand to destroy identification................ 191 54 
SHERIFF—SEE ARREST, BAIL, OFFICER, SERVICE, REGISTER 
AND RECEIVER. 
action against, limitations of............. 2... c eee eee eee 9 
to serve summons in commencement of actions, except.. 17 
return of, competent proof of service.................. 20 67 
duty of, on surrender of defendant by bail............. 34 
disqualified to become bail in any action............... 85 126 
liability of, for escape of defundant...... ............ 36 
duty of, in claims to recover personal property and tak- 
ing bonds for delivering or retention............... 37 to 3 
if property concealed, may brenk into inclosure........ 29 146 
duty of, in keeping property claimed, or when demanded 
by a third party. cser ierensari gee eid se eee eae ee 39 
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SHERIFF—(Continwed.) Page. Sec. 
return of proccedings of, in claims to property......... 39 149 
service by, of rule upon party disobeying injunction ... 42 
service of writs ot attachment, (see atiachment)........ 45 
sale of perishable property attached................... 47 
in summoning bystanders, names of talesmen to be re- 

turned to clerk... 0.0... arogi cee te tenn eens 53 
to provide jury with food and lodging, when....... .. 60 
execution directed to, and duties of............... 85, 86, 87 
penalty for failing to pay over money collected on.... 86 324 


claims to property as exempt, jury called by, and trial. 92 
claims to property levied upon or attached, service of 


affidavit, taking of bond, &...................005. 93-4 
made a defendant in action............-...... 0002 eee 93 347 
judgment when against, and when liable for costs...... 93 348 


sales of property on execution, (see execution, sale). .94 to 101 
redemption of property sold on execution, duties of 


CHCU p Ti ack O E TAE a EAN AS 101 to 104 
deed of, for property sold, entry and record of....... . 104 373 
receipt of, toa debtor ot judgment debtor, discharges 

debts: co cach EE E A E weg oe noe Sees 105 875 
duty of, under warrant to abate nuisance.............- 148 
duty of, under judgment of foreclosure.......... 150 to 152 
duty of, in ne egeat proceedings.............. 025-02 ee 153 
compclied to pay a judgment by reason of a default, 

judgment to remain in force for use Of............-.. 155 
service of writs of habeas corpus by, (see habeas corpus) 160 
duty of, in warrants for contempt..............--- eee 174 
when none, or disqualified, of special officers, &c...... 176 
power and immunities to disperse riotous asscmblies.... 197 
obstructing or refusing to aid, in serving process...... 201 88 
inhumanity or oppression to prisoners, penalty......... 202 90 
purchasing county orders at less than face, penalty..... 207 116 
search warrants, and duties of, under. ................ 216-7 


duty of, in execution of sentences for fine and imprison- 
MONEE ere n cu. ce OAE E ees OSes Lae eae 242-3 


execution of death penalty by......... cc. eee eee eee 244 


SHOALWATER BAY— 


discharge of ballast in... 2... 6.2... cece eee ees 484 1 
cultivation of oystersin.............6. end asad Mopars eae 461 1 


SLANDER—Ser LIBEL. 
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SOLITARY CONFINEMENT— Page. 
sentence to, not to exceed twenty days at one time, and 
precede hard labor penalty.. ..........2......005 243 


SPECIFIC CONTRACT AND SPECIFIC PERFORMANCE— 


in actions for recovery of purchase money, when order 


for may be made..... 2... cece eee eee eee 6 
STATUTE—See_Lratation. 
action for penalty imposed by, limitation............. 9 
private, or right derived therefrom, pleading of....... 26 
of other States or Territories, evidence................ 119 
controls offenses cognizable by common law.......... 181 
words of, defining crime, need not be followed........ 226 
STAY— 
of commencement of actions, by injunction or prohibi- 
tion not included in time of limitation............. 11 
of proceedings by injunction, (see injunction) ...40, 41, 42, 43 
of proceedings in suing out writ of error........... 122 
Of execution. 
does not affect existing lien of judgment.............. 82 
allowed on judgments...............-.....2.2..02005 87 
bond for, to be given, conditions of, &e.............. 88 
if judgment not satisfied within time of, execution 
against defendant and surety, when......,......... 88 
justification of sureties on bonds.................... 88 
stay for balance of time after issue of execution...... 88 
bonds required to be filed where..................... 88 
of warrant to abate nuisance....................0-0-- 148 
in justices’s courts................ cece eee 350, 351, 352 
STEAMBOAT—Ser Boats AND VESSELS. 
racing, death ensuing from explosion of boiler...... 184 
sctting fire to, arson ...... 0... eee eee eee ees 189 
entry of, with intent to commit felony, punishment... 190 


STOCK— SEE Annuuts, CATTLE. 
STOLEN PROPERTY—See LARCENY, PROPERTY, SEARCH 


WARRANT. 

buying, receiving or concealment of, punishment... .. 191 
averments and proofs in prosecutions concerning. ..... 192 
conviction of thief before prosecution immaterial.. 192 
shall be restored to owner, sales of, void.............. 192 


duties of officer in regard to, and recompense of 
search warrants for, and proceedings of officer...... 216, 217 


285 


19 


44 
48 
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STORE HOUSE~— Page. See. 
setting fire to, ATSON,........ cece cee ce eee e eee reso 189 44 
entry of with intent to commit felony, punishment... 190 48 
property delivered in, false receipts concerning, punish- 
Ment 55.6 20 wird ae hee bag wee SUS ba Sobs bee eo EE 193 62 
SUBPGINA—ArrenDANCE, DEPOSITION, REGISTER AND RE- 
CEIVER, EVIDENCE, WITNESSES. 
how issued, and commands of writ....... PETITO ial 108 388 
service of and return............. Hose Malaysian oie eas needa 109 389 
personal presence in court, witness compelled as though 
SOLVER io. a E ogy tk oodineios ns sitar eae te eee 109 390 
failure to obey, contempt, penalty for................. 109 
by officer taking depositions....................00 00 114 410 
disobedience to, contempt................... Siete Oe 171 665 
right of defendant in criminal case to................. 233 229 
SUCCESSOR IN INTEREST—Stre REPRESENTATIVES AND 
Successors IN INTEREST, 
SUICIDE AND SELF-MURDER— 
deliberate assisting party to commit, manslaughter.... 184 19 
SUNDAY— 
writs of habeas corpus may be issued in emergencies.. 163 624 
if last day be, excluded from time for performance of 
SET VICE Peicede teeta ede cede yhoo eae yp tee! weeds 176 683 
SUPERSEDEAS—Sexr Stray. 
writ of, operates as, in criminal case, when............ 247 305 
SUPERINTEDNENT OF SCHOOLS—SeEzE ScHoozs Common. l 
SUPERVISORS OF ROADS —See Roans. 
SUPREME COURT—Ses Coorr. 
act lixing time of holding................... cee eeeee 472 4 


SURETY AND SURETIES—See Bam, Bonp, PRINCIPAL 
AND SURETIES. 

SURRENDER—Sze Arrest, Bat. 

SURVEYOR GENERAL— 


of Oregon and Washington, records of, used as evidence 118 426 


certificates of residence or settlement in, used as evidence 


SURVIVORSHIP OF ACTIONS—See ABATEMENT, REPRE- 
SENTATIVES. ` 


119 427 
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T. 
TAXES. Page. Sec. 
for support of schools to be levied by county commis- 
sioners and how........... E AE E AE REAN 42 2 
district school meetings have power to levy special...... 431 4 
certain railroads exempt from payment of.............. 479 i 
act of 1871 regulating taxes on railroads repealed...... 483 
TENANT— 
in possession, actions against, for real property........ 131 487 
may have landlord substituted, when and how......... 131 487 
in common, action by, plaintiff must also show denial of 
right by defendant...............0 0.02 cece eee ee eee 184 467 
payment of rent by, entitled to a continuance of possess- : 
BION, E A E E et ae tease E E 184 498 
in dower, admeasurement of before possession......... 135-6 
in common, suit for partition.................0..0005- 136 
interests of, concluded on decree in partition........... 138 512 
for life or years, set off on partition or sold........... 142 532 
share of procecds of sale on partition .............. 142 to 146 
compensation to, when sold.............0 cece eee eee eee 145 547 
action against, for waste...........- bestia a S15, 8% 146 
TENDER—SEE Costs, DEPOSIT. 
made by defendant, who liable for costs ............... 128 
TERMS OF DISTRICT COURT— 
special, when to be held... 2.6... eee eee eae 472 
act fixing times and places of holding................. 71 


TERRITORIAL AUDITOR—SEE AUDITOR, TERRITORIAL. 
TERRITORIAL OFFICERS— 

when to be elected... 0... . ccc ec eee eee eee sses nee 486 1 
TERRITORIAL PENITENTIARY—SExE PENITENTIARY. 
TERRITORIAL ROADS—SeExr Roaps. 
TERRITORIAL TREASTRER— 


copies of papers certified by, evidence..............044 118 426 
penalty for buying Territorial orders at lesa than fuce... 207 116 


INDEX. 

TERR{TORY—Sere PROSECUTING ATTORNEY. Page. 
action for statutory penalty to, limitation............. 9 
limitation applies to, as a private party............... 10 
verification of pleadings by.................00-00 eee 24 
who may confess judgment for................-.000ee 75 
liable for costs as private party..............0....00- 129 
suits on official bonds, fines and forfeitures........... 156 
informations for forfeitures t0............ 0. cece ee eee 166 
plaintiff in cases of contempts............cee cece eee 173 
first pleading on part of, in prosecution is indictment, 

TOT Ohorearen EE A a A se cain Saves 224 
no continuance granted to, on account of absence of 
witnesses, except......... Bald TEEN N Cauca s 233 
discharge of a defendant to become witness for........ 237 
TESTATOR—SEE EXECUTOR AND ADMINISTRATOR. 
TESTIMONY—Ses Deposition, EVIDENCE, PROCEEDINGS TO 
PERPETUATE TESTIMONY. 
THREATS, THREATENING— 
injury to property, defendant may be arrested in action 
FOE aata ene dada: ib Ping one Alam Raa OEE ctl 31 
injury to property, ground for injunction.............. 40 
of waste upon land claimed adversely under land laws, 
ground for injunction................ 0.0 ce eee eee 147 


exhibition of dangerous weapon in, manner, punishment’ 186 
malicious, of injury to person or property, to extort 


money or control person against will, punishment.... 188 
use of, towards an elector to hinder or deter, penalty... 205 
TICKET— 
officer of election marking to find out vote of elector, 
PONE. vires nase SNS Reale ae beeen cadets 205 
lottery, penalty for selling.................0... ee eee 205 
TIMBER-- 
allowed tenant ın possession till redemption expired... 103 
action of trespass for cutting or injury to.............. 147 
malicious setting fire to, punishment.................- 189 
lands, setting fire to, or suffering fire to pass own prem- 
ises, PEDAL sce sg ease, lala oF braced ties, Reo SETAN G 196 
TIME—SEE LIMITATION. 
rule for computation of............ 0.0 c eee cee eee eee 176 
averments as to, in indictments...................0-- 225 


act fixing, of holding term of supreme court...... cirar ATI 


71 
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TITLE~. Page. 
of property actions to try, venue of........ Pete te 12 
to property on which distraint made need not be averred 

as defense to action for distrained property.......... 27 
to real estate not to be submitted to arbitration........ 67 
trial of, of property attached or levied upon........... 93 
by commissioners to convey real estate................ 130 
in adverse claims under donation law, eldest patent con- 

elni VO ar irnia a Ee lE a Ee E SD aa rears ae 136 
decree of partition not to affect, of what partics....... 139 
to property forfeited to Territory in informations........ 166 

TRANSCRIPT— 
of proceedings in changes of Venuc.................45. 15 
of judgment, filed with county auditor...... 78, 79, 80, 81, 82 
of proceedings in suits of error..................005. 121 
of judgment of justice of peace, to become lien on real 

estates o nioen eu aos oA cece in angie) Se ate AE se 178 
of judgment of supreme court in criminal case, manda- 

tory on Officers.... 0... Coke cee cece eee 248 


TRANSPORTATION—Sezx RAILROAD. 
TREASURER, COUNTY—SEE TERRITORIAL TREASURER. 
shall set apart certain fines and apportion same with 


school fund..................4-- sa budels T 421 
must pay to clerks of school district upon order of su- 
perintendant sorer eee ce ERY 425 
shall give receipt to persons paying for license ........ 439 
TREES— 
actions of trespass for cutting or injuring............. 147 
willful or malicious injury to, in public grounds........ 208 
injury to, in a cemetery, penalty............. de aut cin 211 


TRESPASS—See INJURY, WASTE. 


limitation of action for...... 0... 00... cece eee eens 9 
for what will lic, and treble damages awarded.......... 147 
where casual or involuntary, or other cireumstances justi- 
fied, single damages...............e cece ee cee eens 147 
malicious, defined, punishment...................000- 195 
TRIAL— 
In civil actions-- 
place of (see Teil)... ce cece eee cece eee tence eens 12 
at what time complaints shall he auswered............- 16 
of issucs, by whom and whien.........-....- ee cere eee 52 
continuance of, motion for...... Spb a satel hut nals 58 


empanneling of jury, trial of challenges........ 53, 54, 55, 06 


co 


207 


INDEX. 
TRIAL—(Continued.) Page. 
swearing of jury, and order of..........6. ec cece eee 57 to 61 
by court, when allowed, and what................0005. 63 
by referees prann enina ena i a E winks dues 64-5 
by arbitrators: soe so60 ede whee die epa EEEa En 67 to 70 
new, motion for (see new tridl),... 0.6 eee eee eee eee ee 70 
of rights of property, attached or levied upon...... 92, 93, 94 
before justices of the peace............ 2 eee eee eee 347 
In criminal actions— 
rights of accused tO......... ec cece ee eee eee eee 180, 181 
party indicted shall have, or be admitted to bail........ 181 
for offenses committed in one county, consummated in 
Another ie oen eet ae ka be ds ae Be 214, 215 
of issues on indictment, selecting and swearing jury, &c. 236 
order of proceedings in...................00005- 236 to 240 
new trial, motion for........... 0... cece eee ee ee eee 240 
before justice of the peace.............. 2... eee eee 381 
TRUSTEES— 
term defined, may sue without joining beneficiary....... 4 
set-off, when and how may be pleaded................. 125 
liability of, for costS....... 6. ccc cece eee cee eee eens 128 
TURNPIKE—Szz Roaps. 
obstruction of, or injury of material, penalty.......... 206 
U. 


UNLAWFUL ASSFMBLY— 


what are, and dispersing Same.........,-....e cee veers 197 
UNSOUND MIND— 
persons of, incompetent as witnesses.......... preian 107 
appointment of guardians for and proceedings in pro- 
patén od 2s eae e AE E E S E EER EE aa 321 


UNWHOLESOM™—SeeE Provisions. 

USE—Sexr Occcpation. 

USURPATION— 
of office, &c., action for, by information.............. 166 
offense defined and punishment ............ bia. Bieter ane 202 


765 


Sec. 


113 


384 


94 
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vV. 

VARIANCE—SEE AMENDMENT, PLEADING. Page. See. 
must have misled, to be material..................4-. 28 102 
distinction between, and failure of prvof.............. 28 104. 

VEGETABLE PRODUCTS— 
malicious setting fire to, punishment................. 189 45 

VENUE— 

In civil actions — 
when the situation of subject of the action, locates.... 12 48 
-when shall defend on, where cause of action arose... 13 49 
in actions against corporations.....................05 13 50 
when it shall depend on personal service of defendant. 13 51 
when the plaintiff may designate in his complant. .... 13 5i 

Change of— 
when allowed by the court................ 0.0.00. e eee 13 52 
no motion allowed till case at issue................... l4 53 
where new county is created............... 002000005. 14 54 
duties of clerk in cases Of.......... 0.00.2. e cece 15 55 
L O EE E EE E EE ET EE 15 56 
when order of, may be vacated................2000008 15 57 
when shall be deemed complete, and jurisdiction. ..... 15 58 

Of criminal prosecutions— 
in cases of kidnapping.,................. Paninira 187 40 
when offense committed in two counties, jurisdiction in 

ither siess aioe eae e ten ews antes a a a e hs 214 144 
when on boundary line or within 100 rods, jurisdiction 

in @1ther: eeek she ee ew ea PEE ERA aT eee 214 145 
property stolen in one county and brought to another, 

either county... 0.2... ccc cece reece ee eee eens 214 146 
mortal wound or poisoning in one county, death in an- 

other, either county........... 0... cece eee eee 215 147 
district and county convertible terms ................ 215 152 
Change ofer sadist ccede dees anaa leah pase Kaden 234 

VERDICT— 

In civil actians— 
rendition of by jury, and correction of form.......... 61 
to be in writing, filed and entered of day given........ 61 241 
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VERDICT—(Continued.) i Page. Sec. 
is general or special, definition of....... AAEREN EE 62 242 
in actions for specitic personal property.............- 62 243 
in actions for money or specific real property, may be 
either gencral or spccial........ 2... cece eee eee 62 244 
court may order special, how rendered...............- 62 244 
special finding will control general................... 62 245 
in actions where set-off pleaded.................0000 ` 62 246 
assent to, by juror different from own conclusions, mis- 
GONMRCE ais pha $4 neh a hele eee daa sates Sa 70 275 
what objections to, ground for new trial.............. 70 276 
in actions affecting real estate.......... 0... 132 490 
In criminal actions— 
in offenses including degrees, what may be............ 238 
against one or more defendants, jointly indicted....... 239 
when jury may be directed to reconsider.............. 239 261 
when of acquittal for insanity...........--..-.000005 239 262 
rendition of, form and judgment upon.............. 239, 240 
VERIFICATION—SeEeE AFFIDAVIT, PLEADING. 
who may make, and of what to consist..............+. 24 88 
by one of several parties, or by agent or attorney...... 24 88 
when by agent or attorney, what must be stated....... 24 88 
by corporation, or Territory, who mav make........... 24 88 
when may be omitted........ 00... eee eee 25 89 
for want of, pleading may be stricken out............. 29 108 
of pleadings in actions by and against public corpora- 
HONS oi sees 8ish Bee R wee aes Ses Cat eet ebe 158 601 
of applications for habeas corpus....... 0.0 cece eee eee 160 605 
VESSELS—Sre Boats AND VESSELS. 
VIEW— 
view may be ordered by court in trial of cause....... . 59 237 


VOTE—Sre Corporations, ELECTIONS, ELECTOR, TICKET. 


WAGON— 
selling liquor out of, at meeting for worship.......... 193 76 
WARD—SEE GUARDIAN, LUNATIC, MINOR, PRODATE. 
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WAREHOUSE— Page. See. 
entering, to commit felony..........-.....0..eeeeeee 190 48 
false receipt of property, by warehouseman........... 193 62 
_ WARRANT—Sex ARREST, ORDER, OFFICER, SEARCH WARRANT, ` 
SHERIFF. $ 
to produce person held in restraint to await action on ha- 
CCAS CONPUS cages ea Re wee Ee hee RT ReaE Eee ees 160,161 
for fugitives from justice.............. ec eee eee eee 218, 219 
to issue on indictment found, by whom served......... 228 
endorsement of bail, &e.... 0... ec eee ee eee 229 208 
defendant to be informed of authority of officer........ 229 210 
powers of officer under......... 0. cece ee eee eee 229 
death, execution of 20... 2... icc eee eee eee eee 244 
WASTE— 
limitation of action for........... 0.0 cece ee eee eee 9 28 
tenant in possession, pending time for redemption of 
property sold on execution, restraint of, and what not 
deemed iS 82 nes se siee Peeks sce dee AS es 103 371 
action for, who may maintain and judgment............ 146 
restraint of, in adverse claims under land laws.......... 147 556 
WEAPON— 
assault with deadly, and cowhiding armed with........ 186 
exhibiting deadly, in threatening mauner.............. 186 B4 
WEARING APPAREL— 
exemption of, from attachment and execution.......... 90 341 
WHOREDOM— i 
false charge of, against female actionable.............. 177 687 
WIDOW—SEE DOWER, PROBATE. 
action by, against party killing husband iu duel....... 5 8 
WIFE—Sre HUSBAND AnD Wire, MARRIAGE CONTRACTS, 
Marrirep Woman, MARRIAGE. 
actions by or against, when husband to be joined..... 4 
when competent as a witness in actions where husband 
PATEY is weein el ciora SEEP ans ADI omen nd aa Eaa 107 385 
WILL— 
forgery or counterfeiting............ 0... cece eee eee 194 53 
WINES—Sex LICENSE. 
sale of, to Indians, penalty, evidence admissible........ 212 139 
WITN ESSES—See ATTENDANCE, DEPOSITIONS, EVIDENCE, SUB- 
PENA. 
In civil actions— 
f persons of sound mind, suitable age and discretion, com- 
106 381 
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WITNESSES—( Continued.) Page. Sec. 
parties to action not to be excluded, interest affects credi- 
PNY soe sacs Aide eee eet Sees Hoa ee ewes 106 382 
conviction of perjury until pardon or reversal, incompe- 
tenbre Sacha oo athe dade Aea ee ail E e ear ht eens 106 383 
who incompetent as....... 6.6 cece eee neces 106 384 
who shall not be examined as........... 0.0 cee eee ee oe 107 385 
manner of compelling attendance of................... 108 
residing in Territory, depositions of................... 111 
out of Territory, deposition of....................0005 114 
In criminal actions— 
right of accused to meet face to face and produce....... 180 
experts competent to prove forgery.................06- 195 65 
attendance of, how compelled.....................2.. 233 
absence of, when Territory shall not continue.......... 233 230 
rules of competency same as in civil cases.............. 233 231 
physicians, surgeons, clergymen and priests not pro- 
tected from testifying as to confessions............... 233 231 
Indians competent in what cases.................004, 212 234 
defendant’s, liable for fees of his own................. 251 321 
in justices’ courts..... 00... 0 6. ee eee eee eee ee 370, 371, 372 
attendance of, compelled in contests before land office... 476 


WOOD AND WOODS— 
what may be used by tenant during time for redemption 


of property sold on exccution....................-. 103 371 
malicious setting fire to, or permitting fire to pass....... 196 71 
WORDS--SEE CONSTRUCTION. 
WORSHIP— 
disturbance of meetings for, penalty................... 198 76 
WRIT—Ser ARREST, ATTACHMENT, OFFICER, SHERIFF, WAR- 
RANT. 


WRIT OF ERROR— SEE ERROR. 
WRITING—SEE INSTRUMENT, PROMISE. 


INDEX 


TO 


PRIVATE AND LOCAL LAWS, JOINT 
RESOLUTIONS AND MEMORIALS. 


APPROPRIATIONS 
to pay William Lewis, sheriff, &c.... .......0 0.24... “522 
to pay J. H. Munson, publisher...................0-- 523 
to pay Brown & Son, publisher..............-....... 523 
to pay J. M. Murphy, publisher.. ..................- §23 
to pay R. M. Smith & Co., publishers................ 523 
to pay E. T. Gunn, publisher.................-...00. 523 
to pay S. L. Maxwell, publisher..................... 523 
to pay B. M. Washburn, publisher................... 523 
to pay A. B. Pettygrove, publisher.................. 523 
to pay Bagley & Harned, publishers.................. 524 
to pay Thos. Prosch & Son........... 00-0 ce eee cece 524 
to pay E. P. Ferry, Governor, &..........2..-..405- 527 
topay Peter Runquist......... 00.0.2 ea cece eee nee 530 
to pay Rey. E. P. Hyland, chaplain.................. 533 
to pay Rev. C. A. Huntington, chaplain.............. 533 
to pay H. C. Courtney ........... sake Salata oe ae 535 
to pay J. W. Sullivan, gaoler.... 0.00.0... 0. ccc eee 535 
to pay William Billings, sheriff.....................- 536 
to pay Charles W. Frush, chief clerk................- 637 


to pay Berialı Brown, chief clerk........... 0... .02005 637 
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APPROPRIATIONS—(Continzed.) Page. 


to pay A. H. Lowe, judiciary clerk 

to pay S. Hemenway, physician...................6-. 

to pay J. H. Munson................-..000 00008 02 

to pay W. R. Downey............ 2.00. c eee eee eee 

to pay I. V. Mossman, librarian..................5... 

to pay James McAuliff, sheriff...................... 

to pay James Seavy, clerk........... 0.00. cece eee 

to pay William Hubbard, sheriff.................... 

to pay D. W. C. Davisson, sheriff.................05- 

to pay B. W. Griffin, sheriff 

to pay S. L. Mastic & Co 
BLACK RIVER— 

act declaring, a public highway 
BOUNDARIES— 

ot Clickitat county, changed 

of Clarke county, changed 

of Pacific county, changed... a... oana sonansa renren eee 

of Wahkiakum county, changed 
CHANGE OF NAMES--SEE Names. 
CHEHALIS COUNTY— 

hogs not allowed to run at large in 
CLALM COUNTY— 

act‘for protection of stock raisers in Jefferson and Clalm 

COUNTIES on m aea osha Mabe ode eee ees Hig anita a 

CLARKE COUNTY— 

act to change boundaries of 


county commissioners of, authorized to use funds for 


building and repairing certain bridges............... 
CLICKITAT COUNTY— 


act changing boundarics of ........ 0.0.00. eee eee 
FEES AND COSTS-~ 


act regulating, in Kitsap and Jefferson counties amended 
HOGS— 
not allowed to run at large in Chehalis county........ 
act amending act to prevent hogs trespassing in certain 
COUNICS ssri ieuan a vee vk aR Se a e E apes oe 
INCORPORATION ACTS— 
of city of Walla Walla amended..... Kenas ea TARE 
ot city of Olympia amended ........... 6... eee eee eee 
of city of Seattle amended............-..--- eee eee 
of city of Kalama amended... -o 2.6... 0. eee eee eee eee 
of city of Port Townsend amended................--: 


INDEX. 73 
INCORPORATION ACTS—(Continued.) Page. Sec. 
of city of Steilacoom amended................2 veces 491 
of city of Vancouver amended............ Sion la A 543 
of town of Tumwater amended....................05- 576 
IZETT, JOHN M.-- 
act, for relief Of... orrie rri merinin cece aea Shi 551 
JEFFERSON COUNTY— 
act regulating fees of sheriff of...................... 528 
act for protection of stockraisers in Jefferson and Clalm 
COUNTIES hice ee e hee say ee Saeed 541 
JOINT RESOLUTIONS—SEsE RESOLUTIONS. 
KALAMA— 
act amending act to incorporate city of Kalama........ 533 


territorial road established from Kalama to Yakima City 531 
KING COUNTY. 
act to provide means for building a court house and jail 


ID POE aire vies E E etl E AEE 567 
KITSAP COUNTY. 
act regulating feesof sheriff of....................5. 528 
act allowing a salary to auditor of ................... 554 
LEWIS COUNTY— 
act re-locating the county seat of.................... 528 
act supplementary to the above....................4. 567 
MEMORIALS— 
for relief of settlers on raiiroad lands............... 581 
for relief of John M. Izett...................2.02006- 584 
praying Congress to confer certain powers upon commis- 
sioners of Thurston county...................-./ `. 586 
for appropriation to overcome obstacles in Columbia 
Tiver eide e a di tee REVON 588 
for establishment of mail route from Seattle to Walla 
Woalllaiccscchie ema bug ace edie bela ees EES 589 
for boom on Snohomish river ............-.....0055 590 
for improvement of south fork of Lewis river.......... 592 
to declare certain streams and sloughs in Snohomish 
and King counties navigable..................0006 593 
for a wagon road from Cathlamet to Puget Sound.... 594 
for extension of public surveys over San Juan Island.. 595 
for free navigation of Chehalis river................-- 597 
in relation to Seattle and Walla Walla railroad and 
transportation company.......... 0... c cece cece 598 


for a land office at Port Townsend............eee0 eee 600 
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MEMORIALS—(Continued.) 


for opening military road from Steilacoom to Walla 


for carrying mails in routes 43,113 and 43,114 by steam 
vessels aAa a EA E E EE DE a e LEa 


relative to carrying mails on route 43,116 ENE ETA 
for relief of Wm. Packwood................00.000 eee 


for vacating government reservation at Port Angeles.. 
NAMES— 

act changing the name of Charles Wilson to Charles 
Henry Val pyts isee a eaa sees bende 

act changing name of Alexander Braid Monrve to Ed- 
ward Eldridgen rsssiicens dier eaa ah ita E 

act changing name of Samuei Farris Grasty to Samuel 
Parris Lovellsiriwsh ote gt tikes ah age gob et fates 

act changing name of Thomas J. Harrington to John 
Melali focus aa ites beer ne Sees te Se de eee 

act changing name of Ida Elnora Van Bibber to Ida El- 


nore: Bozarths -siere ceed diode Med oh dander ee g 


act changing name of James Valentine, Jr., to James 

Fares ..... sete bata E E dno sands Spo Grek EE E 
act changing name of Laura Lamb to Leura Tripp.... 
orphan girl to be named Ella Ward, and constituted heir- 

at-law of Cyril and Susan Ward................... 

OLYMPIA— 

act amending an act to incorporate the town of........ 
act regulating election of justice of the peace in...... 


PACIFIC COUNTY— 


PLUMMER, ALFRED A., JR— 


act declaring him of age....... ce eee eee eee eee 
PORTER, A. L — 

constituted gra-dian of a minor named Mary L. Weller 
PORT TOWNSEND— 


set ir rol‘ion to surveys in the town of.............. 


Paye. 
601 
602 
603 
604 
605 
606 


608 


610 


See. 


INDEX 
QUIGLEY, ARTHUR— Page. 
authorized to keep a gate on a county road............ 572 
RAILROAD— 


authorizing King and other counties to vote aid to Seat- 
tle and Walla Walla railroad and transportation com- 
PONY! so 2jc5.4.0 sree Sa Seine. Godse eeey dows al oe Sree’ 562 
act confirming title of Seattle and Walla Walla railroad 
and transportation company to tide lands on Elliott 
Bye acinnsieuiiaisa Neer eects dus oa a E EA 


RELIEF BILLS—SEE APPROPRIATIONS. 
ROAD, TERRITORIAL— 
establishment of, from Kalama to Yakima city........ 531 
re-location of, from Oliver Shead’s mill on the Skookum 
Chuck to residence of Benj. McTlroy............... 545 
location of, from Klickitat prairie to twenty-five miles 
post of N. P. R. R....... EE EE EEEE 559 
confirmation of, from Walla Walla city to Fort Colville. 560 
act amending act to re-locate territorial road from Mill 
ereek, on Willopa river, to military road between 


Monticello and Olympia................0- 20250005 577 
RESOLUTIONS— 
to cancel certain territorial warrants................-. 615 
to visit territorial university. ..........-... 0.00 c eee 616 
prescribing time for introduction of new business..... 616 
fixing rates of compensation for territorial printing and 
for appointment of territorial printer............... 647 
SEATTLE—- 
act establishing initial and standard monuments for the . 
survey of the strects of the city of................. 549 
act amending act to incorporate the city of............ 556 


SEATTLE AND WALLA WALLA RAILROAD AND 


TRANSPORTATION COMPANY—Ser RAILROAD. 
STEILACOOM-— , 


amending an act to incorporate the city of........ 491 to 502 
STEVENS COUNTY— 

act encouraging planting of timber in county of...... 553 
STOCK MARKS— 

Het relatins torres 305585 aeeoeia May wee Shee S 565 

certain marks prohipited............ 0... cee eee eeee 565 
TUMWATER— 


act amending act to incorporate town of............-. 576 
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VANCOUVER— Page. Sec. 
act amending act to incorporate the city of............ 543 
WALLA WALLA. 
amending an act tv incorporate the city of...... 502 to 519 
act fixing compensation of the auditor of the county of 562 
act in relation to estrays in the county of.,............ 568 


act fixing compensatioh of the treasurer of the county 572 


WHITMAN COUNTY— 
act encouraging planting and growing of timber in the 


county of .......... TE E AE ere ete 6 553 
YAKIMA— 
act regulating irrigation and water-rights in the county 
Web a amation tekstas cai epee sheen ae aioe 520 


act changing boundaries of Yakima and Clickitat coun- 
HES, reece aac pit T Maw baie DEE eos teat hes 572 


